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KyabTypHBIii peISTUBH3M M 3THOIECHTPU3M, KaK BaXKHbIN (paKTOpP pa3sBUTHS 001eCTBA M TOCYyJapCcTBa

Amyp6exoBa A.A., KAaHIUIAT IOPUIMYECKUX HAYK, TOLEHT,

Ocmanos A.INI.,

Cesepo-KaBka3ckuii MHCTHTYT, ¢uianan Beepoceniickoro rocyaapcTBeHHOro
yHuBepcutera roctunuu (PIIA Munrwcra Poccun)

Annomauusn: ce2o0Hs ¢ npoyecce 2nodamU3AYUY U Npoysemarowem odujecmae Movl CHOIKHYIUCH OOHOU U3
BAJICHBIX U OCIPBIX NPOOIEM, KOMOPAsi ¢ KANCObIM OHEM HA3pesaem gce ocmpee u ocmpee. Jlannas cumyayust no-
pooicoaem Hedvl, KOmopvle PACNPOCMPAHSIOMCS He MOJbKO HA ONpedesieHHblX odell, HO U Ha éce Haule oduje-
cmeo. Kynomypa, obviuau u mpaouyuu noceii 0eHv uzpaem He MAai08adICHyI0 poib 8 CAOUIU3AYUL NOBCEOHEEGHOU
JHCUBHU, MEM CaMbIM DO MOJICem NPUGECMU K (OPMUPOBAHUIO CUTLHOU CYOKVALMYPbL, UL JHCE NOO HEe2AmUGHbLM
6030elicmauem, GIUAHUIO U3 6He, CIEPemb 8Ce MO, K YeMy CIMPeMUIUCh Hawu npeoku. A kax nocieocmesue- K Oe-
cmadunu3ayUU KaxK 20Cyo0apcmeeHno20, max i 00uecmeeHHo20 Cmpos.

Knrwouesnie cnosa: kynomypa, penucus, MOpab, peisimugusm, SMHOYESHMPUM, 001ecmeo

s uutupoBanus. Amrypoekosa A.A., OcmanoB A.ILl. KynbTypHbIil peaTHBU3M U 3THOLEHTPHU3M, KaK BaXK-
HbI1 (hakTOp pasBuTHUs obiecTBa u rocyaapcrsa // International Law Journal. 2023. Tom 6. Ne 6. C. 9 — 12.

IMoctynuna B penakmuto: 5 mas 2023 r.; [lpunsara B mopabotanaom Buze: 9 urons 2023 r.; Omodpena mis my6-
mukanun: 21 urons 2023 r.

Cultural relativism and ethnocentrism as an important factor in the development of society and the state

Ashurbekova A.A., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Osmanov A.Sh.,

North Caucasus Institute (branch) All-Russian State University of Justice

(RPA of the Ministry of Justice of Russia)

Abstract: today, in the process of globalization and a prosperous society, we are faced with one of the most im-
portant and acute problems, which is becoming more and more acute every day. This situation generates troubles
that extend not only to certain people, but also to our entire society. Culture, customs and traditions still play an
important role in stabilizing everyday life, thereby it can lead to the formation of a strong subculture, or under
negative influence, influence from outside, erase everything that our ancestors aspired to. And as a consequence —
to the destabilization of both the state and the social system.
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B Haie Bpems KyJIbTypHBIH PEJIATUBU3M ITOHUMAETCS KaK OJJHA U3 UJIeH, KOTOpasi BOCIPUHUMAET BCE KYJIbTYPHI
ee 00bIYau ¥ TPAIUIINH, KaK paBHbIE MeXay co00i. [0BOps 0 TOM, 4TO HU Kakas KyJlbTypa He J0JDKHA OBbITh BBIIIC
WM HUKE OCTAJIBHBIX, a IOJHKHA OBITh HA POBHE M BOCIIPUHUMATHCS MUPOM IPaBUIIBHO, BHE 3aBUCUMOCTH OT TOTO,
YTO OHA MO3MLMOHUPYET. TO ecTh HeT pa3lesieHui, YTO XOpOUIo, a 4To Iu10xo. Hu kakas sTHueckas mo3uuus He
MOJKET CUNTAThCA JTyqIlIeH.

Ha cerogusimnunii 1eHp KyAbTYpPHBIN PENSATUBU3M a€T HAaM IOHWMaHHE, YTO HA 3eMJIE CYIIECTBYEeT MHOKECTBO
pa3HBIX 3THOCOB, B KOTOPOH CYIIECTBYIOT CBOM YCTOH, YKJIaJbl, IEHHOCTH, a TAK)K€ TPAJAUIINK OOBIYaM U BepOBa-
HUSI, YTO AejaeT ee ocobenHoi. M 6naronaps paBHOMY OTHOILIEHHIO KO BCEM KyJIbTypaM M HapoJam, MOKHO o0ec-
MEYUTh UX CIUIOYEHHOCTh M TEM CaMbIM OKa3aTh NIO3UTHBHOE BIUSHHUE HA POPMUPOBAHNUS HAIIMOHAIBHOW Oe3orac-
HOCTH CTpPaHBL

Oroil no3uuuu npuaepxkuBaica 1 OcBanbaa Llnenrnepa, KOTOPBIN CUUTAN, YTO Y KaXA0H ITHUYECKOW IPyMIIbI
€CTh CBOE HAyajo 3apOKJEHHS M €CTh €ro KOHEI], TEM CaMbIM YTBEPXAas, YTO HET HUKAKOW ONpeNeIEHHON Mopa-
mu. [IpuaepxuBasicb 3TOM WU, OH CUHTAT, YTO KaKJas KyJbTypa MMeEeT MpaBo ObITh HE JOJDKHA 3arOHSTHCS B
Kakue-To pamku [1, c. 356].
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U xoraa Mbl 3a1aAMMCST BOIIPOCOM, UTO K€ TaKO€ KyJIbTYPHBIN PEIATUBU3M?

To oTBeT OyAeT MPOCTHIM, 3TO MIOHUMAaHNE PAa3HBIX HAPOAOB, KyJIbTYpP Uepe3 UX YOSIKICHHS.

OcHoBomnonoxHUK 3Tol uaen Opani boac oTpuiian STHONEHTPU3M U CUUTAN, YTO KYJIBTYPHBIA PENATHBU3M, HE
JIOITyCKasl KaKyro-TH00 HepapXHio cpelu KyIbTyp, TEM CaMbIM YTBEPKAasl, UTO Kaxaas KyJbTypa CaMOCTOSITEIbHA,
oOmajaromas CBOMMH OOBIYasMU TPAIULHMSIMU M LIEHHOCTSMH, Olarofaps 4eMy M CTAaHOBUTCS YHUKANbHOMU [2, C.
74].

Tak BO MHOTHX CTpaHax M rOCyJapCTBax CYIIECTBYET KYJIbTYpHBIN PENATUBU3M, IJIe OHH BOCTIPHHUMAIOT abco-
JIOTHO BCE TPaAMLUH, OOBIYan, KyJIbTYphl, BHE 3aBHCUMOCTH OT TOTO, YTO OHHM MO3ULIUOHHUPYIOT. Jlaxke mpu ToM
YCIIOBHH, YTO 3Ta HOBAsA KyJIbTYpa, MOXKET OTJIOKUATh HETATUBHBIA OTIEYAaTOK HA WX TOCYJapCTBE U B JaIbHEHIIIEM
Ha UX O0IIECTBO.

EcTh MHOXECTBO MMPUMEPOB KYJIBTYPHOTO PEIATUBU3MA, I/Ie YCTOW OJHOTO HapoJa SBISIOTCS MPHUEMIIEMbIMU, a
JUTSL IPYTOM OOIIWHBI THOO SK30THIECKUMH, JINOO aMOPaTbHBIMH.

B kauecTBe TaKOBBIX XOTEIOCH OBl IPUBECTH MYCYJIEMaHCKHE CTPAHBI, T/Ie COCTOSATH OAHOBPEMEHHO B Opake ¢
YETHIPHMSI JKEHIIUHAMHU CUUTAETCS JO3BOJICHHBIM, KaK Ha PEIMTHO3HBIM, TaK M Ha TOCYAapCTBEHHOM ypoBHE. B TO
BpeMs1, Kak JUIs OONBIIMHCTBA KYJIBTYP B OCHOBY ITOCTPOCHHSI CEMbHU 3aJI0’KEH MOHOTAMHBIH COIO3.

Eme ogauM SpKuM MpUMEpOM SIBIISIETCS] XPUCTUAHCTBO T/Ie €CTh OJHA M3 TPAAUINN CBA3aHHAS C JyXOBHBIM PO-
JUTEJIeM MHA4e TOBOPsl KPECTHBIN, B X0JIe TAMHCTBA KPEICHUsI IPHHUMAET OTBETCTBEHHOCTH nepes] borom 3a my-
XOBHO€ BOCIIMTaHHUE U 6nar0nonytme KpECTHHKA. Koneuno Mbl JOJDKHBI C YBaXXCHHUEM OTHOCHUTCA K Ka)KI[OI‘/'I KYJIb-
Type, KOTOpasi CYIIeCTBYeT M3 TIOKOJICHHS B TIOKOJICHHS TiepeaBasi CBOM 0ObIYad M TPAIUINH, HE MBITasICh HECTH
BpelI W OKa3bIBaTh HETaTHBHOE BIUSHHE HAa WHBIE KyNbTYphl. Ho pa3Be pelsTHBHU3M B HaIlle BPeMs BO3MOXKET IO
OTHOLICHHUIO K KyJIbType? B Haiie BpeMsi Mbl CTOJKHYJIUCH C OJJHOM M3 CaMbIX Ba)KHBIX MPOOJIEM — 3TO TO, UTO pe-
JSTUBU3M B TIOJHOM 00BbEME HE MOXKET CYyIeCTBOBATh, TaK KaK OH PAacCMaTPHUBACTCA KaK «OOJI0XKKa», KOTOpas
CITY’KHT IS YIIEMJICHHUS TIPaB APYTUX KyJIbTYp. MBI BUIIUM, KaK MOSBIIINCH HOBBIE KYIBTYPBI, KOTOPBIE HE TOIBKO
IIBITAOTCA pa3aCINTh O6HICCTBO, HO W HCTAaTUBHO BJIUATH Ha APYTUC KYJIbTYPHIL. CGFOILHH MBI CTAJIM ICPEHUMATD 3a
pyOexoM Te TpaJHuIuK OObIYau M HPaBbl, KOTOPBIC U MOCITY)KUIH CO3JaHUIO0 U Ha3PEBAHMIO ATOH MpoOJieMsl [3, c.
50-61]. To ectp momaepxKa €BPOMEHCKUX B3TJISIOB HA HETPATUIIMOHHYIO opueHTanuio u nponaranay JIIBT, a
Tak)Ke KOPEHCKYI0 KyIbTypy KOTOpast (OpMUPYET NMCUXUIECKH HECTAOMIIBPHOE MOIIOJIOE TTOKOJICHHE, Y KOTOPOTO B
MOCJIEACTBUN (DOPMUPYIOTCS CYUIMIAIbHbIE HAKIIOHHOCTH. DTO MPUBEJIO K TOMY, YTO HA CETOIHSIIHHNA JCHb KYJIb-
TypHBIE IIEHHOCTH CTaJIH MaJaTh U HAHOCHTH BpEX HAIUM OOBIYasiM, TpaaulusM U yctosM. IlogBons k ocmabie-
HUIO Halllel HAIMOHAIFHOW 0€30MTaCHOCTH | MOIPBIBY TOCYAaPCTBEHHOTO CTPOSL.

YuuteiBas Haly MHOIOHallMOHAJIbHYIO CTpaHy, Mbl MOXXEM CMCJIO CKa3aTb, YTO CaMbIM I'JIAaBHBIM q)aKTOpOM,
KOTOpBIﬁ IIO3BOJISAECT O6’be):[I/IHI/ITB BCEX HAC B OAHO ILCJIOC — 3TO PECIIMTUO3HBIC 1 MOPAJIbHBIC ICHHOCTH. Tak kak oHH
BHOCSIT CYIIIECTBEHHBIH BKJIAJl ISl Pa3BUTHSI COBPEMEHHOTO OOIIECTBA, KOTOPOE TOTOBO 3AIUIIATE CBOU KYJIBTYp-
HBIC IICHHOCTH.

Tak B Ka)/IOM yrojike MHpa €CTh TaK Ha3bIBaeMasi KyJIbTypa OOJBITMHCTBA — 3TO KOT/Ia HAET Mpeobiajanne Tou
WJIM WHOW KYJBTYPHI HA OTIPEICIICHHON TEPPUTOPHH.

Onupasick Ha BCe BBIIIE CKA3aHHOE, MBI CTAJIKUBAEMCSI C ITPOTUBOIIONIOKHBIM SIBICHHEM-3TO KYJIBTYPHBIA 3THO-
neHtpu3M. Ha cerogusiauii ieHp xuBst B pecrybnuke Jlarectan rie okosno 60 HapoaHOCTEH COCYIIECTBYET Ha
HeOOJIBIIION TEPPUTOPHH, TJIE KaXK/[asi HE TJIACHO MBITAETC ce0sl BO3BBICUTH.

JIto00Bb K CBOEMY CBsI3aHA C MPU3PEHUEM UYKOMY, TJe MPOBO3TIIAIIAETCS MPEBOCXOACTBO CBOEH IpymIbl. MbI
JIOJIKHBI IIOHSATh, YTO KYJIBTYPHBIM 3THOLIEHTPU3M 3TO OLIEHUBAHUE APYTUX JIIOAEH U TPYIII, Yepe3 MPU3MYy CBOUX
KYJIBTYp, 0ObIUaeB, TPAIUIMN U IEHHOCTEH, TJie BOCOPUHUMAIOTCS TOJIBKO T€, HOPMBI, KOTOpbIe OJIM3KH. A Onaro-
Jlapsi PeITUTHN, KOTOpasi SIBIISIETCS OCHOBHBIM CAEP)KHBAOIINM (PAKTOPOM OOECTIEUUBAETCS 3/I0pPOBA KOHKYPEHITHS,
YTO CIIOCOOCTBYET BHYTPH IPYIIIOBOH CcIiyiou€HHOCTH [4, c. 143].

[Ipeobnaganue KyaIbTYpHOTO STHOIICHTPU3MA MBI MOXKEM 3aMETHTh, OOPaTUBIINCH K UCTOPHUH, TIe Ha MPOTSDKe-
HUM JOJTHX JIET JIIOJM BOCBAIIM U 3aXBaTHIBAIIN TEPPUTOPHH, YTOOBI PACIIPOCTPAHUTH CBOU IIEHHOCTH M KYJIbTYPHI
Ha HOBBIX 3aBOE€BAaHHBIX TEPPUTOPHUsX. M BOT Yepe3 CTONETHsI MBI MOXKEM 3aMETHTb, Kak B OOJIBIIMHCTBE CTPaH MO
ceil JIeHb Tpeo0IiaiaeT KyJIbTYPHBIH STHOIICHTPU3M.

[Tpuesxast BO MHOTHE TOCYAapCTBa, Mbl CTAJIKUBAEMCS C TEM, YTO JIOJDKHBI COOIIIOAATE ONpe/IelICHHbIC ITPaBHIIa
Y OrpaHUYCHUS], KOTOPHIC YCTAaHOBJIEHBI HA X TEPPUTOPHAX U O0s3aHBI CIEI0BAThH UM.

OJIHI/IM 13 TaKUX MIPUMEPOB MOKHO €1I€ ITPUBECTU U OAD TAc CymeCTBYIOT OTACIIbHBIC BaroHbl, KaK JJId MYXK-
YWH, TaK W JUIS JKeHITUH. Taroke sl mpeOBbIBaHMS HA ONPENSICHHBIX YIOJIKax 3TOTO TOCYAapCTBa CYIIECTBYET
oTpeJiesIeHHbIe OrpaHUYEHNS B IUIaHE BHEIIHErO BHJA, YKa3blBas B KAKHMX MECTa MYKUUHBI U JKEHIIUHBI JTOJKHBI
OBITH B 3aKpBITON oexke. Kak 1 BO MHOTHX MCIIAMCKHX CTpaHax.

MBI JOKHBI OCO3HABATh TO, YTO MBI JOIYCKAeM CYIIECTBOBAHHE PAa3HBIX CyOKYNbTYyp Ha OAHON TEPPUTOPHH,
HO TOJIBKO T€X, KOTOPbIE HE CKa3bIBAIOTCS HEraTHMBHO Ha BCEM HaieM oOumiectBe. Bcerna Obulo cymiecTBOBaHHE
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STHOLEHTPU3MA B OTHOIIEHUH APYTUX KYIbTYpP, HO MBI MOKEM 3aMETUTh, YTO 3TO HE MEUIAET CYIIECTBOBaTh MHO-
JKECTBY 9THOCOB Ha OJTHON TEPPUTOPUH U KaK Mbl TOBOPUIIH BBILIE, 3TOMY BCEMY CIIOCOOCTBYET PEIUTHAL.

Uto0bl 00BEINHUTE MHOXKECTBO KYJIBTYP B OIHO LI€JIO€, OBLIO IOTPAUYEHO HE Majoe KOJIMUYECTBO JIET U MOrHOIIo
HE MaJloe KOJIMYeCTBa JIoAeH, Al CO3JaHusd MUPHOTO HeOa HaJl HAIIMMHU TOJI0BaMH, KOHEYHO K€ MbI JOJDKHBI 110~
HUMATh, YTO Pa3Hble CYOKYJIbTyphl OOBETUHHMBLIMCH CIIOCOOHBI OKa3aTh MO3WUTHBHOE BIMSHUE Ha IEIOCTHOCTD
rocyapcTBa.

OnvH u3 QPYKTOB CUMBOJIU3UPYIOIINIA €IUHCTBO SIBIISICTCS TPaHaT, MOKa3biBask HaM TO, YTO KOXKypa U €€ BHYT-
PEeHHsS OCHOBA — 3TO TOCYJAapCTBO, a 3€pHa — 3T0 HapoJ. Kakaoe 3epHO MO OTAEIBHOCTH MOKHO JIETKO CMSTh, a
BOT KOT'J]a OHU BMECTE, TO 3TO FOCYJapCTBO CTAHOBUTCS CHJIBHBIM U €0 OYIeT TSDKEJIO CIIOMHTb.

TeM caMbIM 3TOT NPUMEp MOKA3bIBAET HAM, HAa YTO CIIOCOOHO OObEAMHEHNE HApPOAa C PAa3HBIMU KYJIbTypaMu U
9THOCAMU MPOKUBAIOIIME HA OJHOW HEOOIBILIONW TEPPUTOPHH.

Korza mMbI roBOpUM 0 TOM Kakoe K€ BJIMSHHUE Ha IIEJIOCTHOCTh U 0€30IacHOCTh O0IIecTBa U rocy1apcTBa Ha ce-
TOJHSIIHUN JAE€Hb OKa3bIBAET KyJbTypa, TO Cpa3y BCIOMHHAETCA uctopusi OCMaHCKOW MMIIEpHH, KOTOpasl Mpocy-
niecTBoBaia 623 roga ¥ OBUIO OJHO M3 CaMBIX CHJIBHBIX TOCYAApCTB, KOTOPOE 00BETUHSIIO Ha CBOEH TeppUTOPUN
MHOECTBO CyOKyIbTYp, Onaromapsi 4eMy OHO ObLTO HENOOEeIUMO, a IJIaBHBIM (aKTOpOM OOBEIWHEHHUS KYJIbTYP
ObLIa PETTUTHSL.

KoHeuHO Ha cerogHsIIHMNA JAEHb MBI MOXEM CKa3aTh, YTO HJAET NpeobiaJaHue MMEHHO STHOLEHTPH3Ma, HO
HENb3s 3a0bIBaTh, YTO M PENATUBU3M CYIIECTBYET, OH OyAeT CIepKMBAIOIIMM (aKTOPOM, €CIH 3aroHSTh €ro B
PaMK{ MOpaJIbHO HPABCTBEHHOW CTaOMJIBHOCTH. DTO HE MO3BOJIMT aMOpPAIbHBIM KyJIbTYpaM HNPOHHMKHYTH B Halle
o0mecTBo. MOXHO 3aMETHTh, KAK MHOTHE IrOCyJapcTBa OOPIOTCS C HOBBIMH KYJIbTYPaMH, KOTOPbIE MOTYT IpHBE-
CTH K TIOJPBIBY TOCYJAPCTBEHHOTO CTPOSI M CaMOH HAIMOHAILHON 0€301MacHOCTH.

Tax Bmagumup Bnagumuposud IIyTuH npeanpuHsi IIard K IPOLBETAHHUIO 3[paBOM KyJIBTYpbl Ha rocyhap-
CTBEHHOM ypoBHe U 3anpetun pactupoctpanenue JII'BT na Teppuropun PO u omHOMONBIE OpaKw.

HyxHo 00paTtuTh BHUMaHKE Ha TO, YTO MOJIOJIOC TIOKOJICHHE Ha CETOJHSIIHUN IeHb BOCIIUTHIBAIOT K COXKalle-
HUIO, HE POJUTENH, a UHTEPHET, KOTOPBIM COAEPKUT CaWThl, HETATUBHO CKa3bIBAIOIIUE HE TOJIBKO HA MBICIH, HO U
Ha CaMO CO3HAaHHUE MOAPACTAIOIIEro NOKoJIeHH. Tak Kak IepeHMaHne HETaTUBHBIX KYJIbTYpP HIPOUCXOAUT UMEHHO
oTTyna. A B CKOpOM OyZIyIieM NpHUBEIET K TOMY, YTO FOCYAapcTBO OyIeT pa3BaluBaThCS U3HYTPU UMEHHO C TEM
MIOKOJIEHHEM, 32 KOTOPBIM MBI HE YCIIEIMIIH.

B 3akimoueHnn xo4eTcs cka3aTh, UTO TJIABHON OCHOBOM, OallaHCa M OMOPOU B pa3BUTHE KYJIBTYPHI SBISIETCS pe-
JIMTHSL, KOTOpasi IOMOTaeT HE BBIXOAUTH 33 PAMKH JO3BOJICHHOT'O U IIO3BOJIIET COXPAHUTh T€ TPAAULMH U 0ObIYau,
KOTOpbIe OYAyT MO3UTHBHO CKJIAABIBATh KaK HA MOJIOJIOE MTOKOJIEHHUE, TaK U Ha OOIIECTBO B LIEJIOM. Y UUTHIBAs pea-
JIUYM HAIlleTO BPEMEHH, HEBO3MOXHO YTOOBI BCE KYNbTYpPhl M MX HEHHOCTH ObUIM B PAaBHOM IOJIOKEHUH, TaK Kak
coOJII0JIeHr e TaKOW MIIeH MPUBEAET K THOeNN HE TOJNBKO MOPAJIBHBIX EHHOCTEH, a TakkKe K YHUUTOXKECHHUIO TOCY-
JlapcTBa U3HYTPH.

KynbTypHBIH penaTuBU3M MOXKET CYIIECTBOBATh BHYTPH KaXKJI0TO TOCYAapCTBA, TEM CaMbIM MOKa3bIBas JIOAM,
YTO BCE PAaBHBI U HU Kakasi CyOKyJIbTypa HE CTaBUTCSI HIMKE WM BBILIE, ONSATH-TAKU €CJIM OHA HE OyJeT BBIXOIUTD
3a paMkH pazymHoro. [lokasbpiBas BceM, 4To Kaxkaasi STHUYECKas IpyIa BaskHa U TOCyJapcTBa M JOJDKHA CyIlle-
CTBOBaTh 0€3 KaKUX-TUOO MPUTECHEHUH.

U xotenock Obl 3aBepLINTH CIIOBaMU MaTepu nocineanero Xanuda ['panansl, KoTopas ckaszana CBOEMY ChIHY Ie-
pen nanenueM ropona: «lIpaBwibHO nenaemb, YTO OIUIAKMBACIIb KAaK KEHLIMHA, TO, YTO HE CMOT 3allUTUTh Kak
MYKYHHa», TEM CaMbIM JaB HaM IMOHSTH, YTO €CJIM MBI IOTEPSIEM CBOM KYJIbTYypHBIE IIEHHOCTH, TO B CKOPOM Bpe-
MeHH OyJIeM UX OIJIaKUBaTh.
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IIpocTpancTBeHHBIE Mpe/ieJIbl IeiiCTBHSI YTOJOBHOI0 3aK0oHa Poccuiickoii
@enepanuu yepes NPU3MY ONPeAeJICHHOCTH YTOJI0BHOI0 3aKOHA

bagmanopxues I'.E.,
JanbHeBOCTOUYHBIN (hegepanbHBII YHUBEPCHTET

AHHOmMAUUA: HACMOAWASL CMAMbS NOCEAUWEHA UCCIEO08AHUI0 NPOCMPAHCIBEHHBIX NPeesos 0elUcmeaus yeo-
n06H020 3aKkoua Poccuiickou ®Dedepayuu u onpedenenuio cmenenu OnpeoeieHHOCmu O0aHHuIX npedenos. Taxas
ONnpeodeleHHOCMb ABNACMC BANHCHOL COCMABNAIOUeli NPABOBOl ONPEOeNeHHOCHIU 8Ce20 NPAB0BO20 Pe2yIupOo8aHUs
8 YeNOM U Uspaem 8adCHYI0 poib 8 0OecnedeHUU nPas U 3aKOHHbIX UHMEPEeCO8 2PANHCOaH.

Ilpocmpancmeennoe oeticmaue y2eon06rno2o 3akona Poccuiickoil @edepayuu 0cHO8AHO HA pside NPUHYUNOS, 3a-
Kpeniennvix 8 Yeonognom kodekce P®. K maxogvlm OMHOCAMC MeppumopuaibHblilt NPUHYUR, NPUHYUN OUNIO-
MAMUYECK020 UMMYHUMEMA, NPUHYUN 2PANCOAHCNEA, NPUHYUN CReYUATbHOU MUCCUU, PEATbHbLL NPUHYUN U YHU-
sepcanvublil npuHyun. B oannotl pabome aemopom OvLIU paccmMOmMpeHvl U PACKPLIMblL 6CE GbIUENEPEYUCTCHHbIE
NPUHYUNDBL, ONPEOeNeHO UX 3HAYeHUE 01 OeltiCBUsL Y20lI08H020 3AKOHA 8 NPOCMPAHCMEE, d MAKICE BbiS6IeHbl He-
KOmopble HeOOCMamKy Oeticmayoue2o npaeo8o2o pe2yiupo8anus 8 4acmu onpedeieHus npeoeios Oelicmeus y2o-
JNI08H020 3aKoHa Pd.

IIposedenrnoe uccrnedosanue ObLIO HAYECHO HA AHAIU3 NPOCMPAHCMEEHHBIX NPEOenod OeliCmeus Ye0l06H020
3aKOHA U BblABNIEHUE NPABOBOLL HEONPEOeNeHHOCU 8 YACU OnpedeneHus Oannbix npedenos. 1o pezynomamy uc-
Ce008AHUS ABMOPOM COCNAH 8bl800 O BANCHOCHIU HEOONYUWeHUS HeMOYHOCMel U HeOOHO3ZHAYHOCMU NOJIONCEHUL,
OnpeoenoWUX npedeivl 0elcmeus Y2oil08H020 3aKOHA 8 CUNLY KPAliHe2o (UCKTIOHUMENbHO20) XapaKmepa HOpM
V20N06HO20 NPABA U MANCECTNU CAHKYUL um npedycmompernuvix. Cam pesyivmam nposeoeHH020 UCCIe008aHUS
Modicem Oblmb UCNOIB308AH 8 NOCIe0YVIOUeM NPU COBEPUICHCTNBOBAHUU Y20N08HO20 3AKOHO0AmMeNbCmaa 6 cghepe
onpeoeneHusi npedeos Oeticmeus Y20108HO20 3AKOHA.

Knrouesvle cnosa: y2ono6uwiil 3aKoH, npedenvl Oelcmsust, ONPEeOeleHHOCMb Y20I08H020 3AKOHA, NPABO6ds
ONnpeoeleHHOCHb, MEePPUMOPUATILHBLI NPUHYUN, MECTNO COBEPULeHUs NPEeCyNIeHUs

Jnsa untupoBanusi: banmanopxues I'.E. IIpocTpaHncTBEHHBIE Npeaebl AEHCTBHS YTOJI0BHOTO 3akoHa Poccnii-
ckoii Denepanuu Yepes MpU3My OINpEAeTIeHHOCTH yrojoBHoro 3akona // International Law Journal. 2023. Towm 6.
Ne 6. C. 13 -19.

[ocrymuna B pexakuumto: 17 mast 2023 r.; [Ipunsita B nopadoranaom Buze: 9 utons 2023 r.; Omodpena ams my0-
yukamuu: 21 uronsa 2023 1.

Spatial limits of the criminal law of the Russian Federation
through the prism of certainty of the criminal law

Badmadorzhiev G.E.,
Far Eastern Federal University

Abstract: this article is devoted to the study of the spatial limits of the criminal law of the Russian Federation
and the determination of the degree of certainty of these limits. Such certainty is an important component of the
legal certainty of the entire legal regulation as a whole and plays an important role in ensuring the rights and le-
gitimate interests of citizens.

The spatial effect of the criminal law of the Russian Federation is based on a number of principles enshrined in
the Criminal Code of the Russian Federation. These include the territorial principle, the principle of diplomatic
immunity, the principle of nationality, the principle of special mission, the real principle and the universal princi-
ple. In this paper, the author examined and disclosed all of the above principles, as well as identified some short-
comings of the current legal regulation in terms of determining the limits of the criminal law of the Russian Feder-
ation.

The study was aimed at analyzing the spatial limits of the criminal law and identifying legal uncertainty in
terms of determining these limits. Based on the results of the study, the author concluded that it is important to
avoid inaccuracies and ambiguity in the provisions that determine the limits of the criminal law due to the extreme
(exclusive) nature of the norms of criminal law and the severity of the sanctions provided for by it. The very result
of the study can be used in the future when improving criminal legislation in the field of determining the limits of
the criminal law.
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IIpenens! AeicTBHSA YroJIOBHOI'O 3aKOHAa B HOPMATHBHO-TIPABOBOM PETYIMPOBAHUU OIPENECISAIOT TPaHMILIBI, B
paMKax KOTOPBIX NEHCTBYET YrOJOBHO-NIPaBOBOM 3ampeT. M3 3TOro BBITEKAaeT BaKHOCTH AAHHOTO MOHATHS UIA
OIIPEJICIEHHOCTH YTOJIOBHOI'O 3aKOHA, TOCKONIBKY (hOpMajIbHOE ONpEAETICHUE TAKUX TPAHHUL], BO-TIEPBbIX, JAET BO3-
MOJKHOCTb T'payklaHaM U MPABOIMPHUMEHHUTENSM JJOCTOBEPHO YCTAHOBUTH, HA KAaKOW TEPPUTOPHUH, C KAKOTO MOMEHTA
U B OTHOIIEHHWN KOTO JEHCTBYIOT YTOJIOBHO-IIPABOBBIE 3aIPETHI M, BO-BTOPBIX, OTPaKIAET TPakJaH OT MPOU3BOJIb-
HOT'0 M1 HEOOOCHOBAaHHOTI'O NIPUBJICUCHHS UX K YTOJIOBHON OTBETCTBEHHOCTH.

O TOM HacKOJIBKO BakKHa ONpEAENICHHOCTh YroJOBHOTO 3akoHa nucan U Koncturynmnonnsiit Cyn PO B cBoux
noctaHoBnenusax. Hanpumep, B mocranosnenuu Koncturyimonnoro Cyna PO ot 27 mas 2008 r. Ne8-IT Koncru-
TymmoHHBIH Cyn P® ykazai, aro TpeGoBaHUS MPaBOBOW OMPEAEIEHHOCTH B MPABOBOM CHCTEME SBIISIFOTCS 0C000
3HaYMMBIMU I YTOJIOBHOTO IPaBa, Mo CBOEH CYTH KpalHero (MCKIIOYUTENFHOT0) CPEACTBA pearupoBaHus rocy-
JapCTBa Ha MPOTHBONPABHOE MOBEACHNE CYObEKTOB MPAaBOOTHOLICHHUH, TPUMEHSEMOT0 KOT/Ia HOPMBI PYTUX OT-
paceii mpaBa yKe SIBJISIIOTCSI HEACHCTBEHHBIMU M HECIIOCOOHBIMH 00ECIIEUNTh MPABONOPSAIOK U OXpaHy 3HAUUMBIX
OOIIECTBEHHBIX MHTEPECOB WM XKe 00eCIeUnBaIOIIMMH TaKyIO 3allUTy, HO B HEAOCTAaTOYHOM oObveme. B aTom sxe
nocranoBieHnn Koncrutynuonnsiii Cya PO Taxke moguepkHyn, 4yTo NpUHIMI (HOpPMaIbHOM MPaBOBOW oIpese-
JIEHHOCTH, TPEIOoiaraloui HeIByCMBICIEHHOCTh 3aKOHOJATEIbHBIX MOJIOKEHUH, SBIIeTCS HEOTheMJIEMOHN Ya-
CTBIO IIPAaBOBOTO TOCYIAPCTBa U CIIY>KUT HeoOXoauMoi rapantueil 3ppekTuBHOMN 3aKUTHl OT MPOU3BOJIEHOIO yro-
JIOBHOT'O TIPECIIEIOBaHMA, OCY>K/ICHUS U HaKa3aHMs KaK B 3aKOHOJATENIbCTBE, TaK U B IIPABONPHUMEHUTENbHOM MpaK-
tuke. [To Muenuto Koncrurynmonnoro Cyna PO, ycraHoBlIeHHE YTOJIOBHOM OTBETCTBEHHOCTH SIBISIETCS 3aKOHHBIM
Y OTBEYAIOLIMM TPeOOBAHUAM COPa3MEPHOCTH M MPONOPLHUOHATBHOCTH JIMIIb B TOM ClIy4dae, KOrJa OHa COU3MEpH-
Ma ¢ OOILIECTBEHHOH OMAaCHOCTHIO NPECTYIVICHHS, a YTOJIOBHBII 3aKOH OIUCHIBACT MPECTYIJICHUE TaKuM 00pa3oMm,
YTO MO3BOJISIET O0€3 COMHEHUI pa3rpaHU4MBaTh €ro OT APYTHX MPOTHBOMPABHBIX JCSHUN U TeM Ooliee mpaBoMep-
HbIX nerictBuidl. B apyrom cBoeM nocranosienuu ot 20 anpens 2006 r. Ne4-I1, naBas TonkoBanue 4. 2 cT. 54 KoH-
ctutyuun P®, coriaacHo KOTOPOH HelNb3sl MOHECTH KaKyl0-IMOO OTBETCTBEHHOCTH 32 JESIHUE, HE 3alpeIeHHOE 3a-
KOHOM B MOMEHT ero copepieHus, Koncturyunonnsiii Cyn PO ykazan, uro Konctutynus PO nocpenctsom tako-
ro 3ampera crocoOCTBYET OMpPECICHHOCTH MPaBOBOTO MOJOKEHUS TpakaaH. Ha Hamn B3I, NTAHHBIA MMOAXOJ
Koncturynmonnoro Cyga P® B OTHOIIEHMH ONPEAENEHHOCTH YrOJOBHOTO 3aKOHa MOXHO PACIPOCTPAHUTH HE
TOJIBKO Ha 3aKpEIUIEHHE B YTOJIOBHOM 3aKOHE yTOJIOBHO HaKa3yeMBIX ACSHUN, MPU3HAKOB JAHHBIX JIESIHUN U OT-
TPaHUYEHHSA UX OT MHBIX MPOTHBOMPABHBIX JAEWCTBUH, HO W HA TIOJOXKEHHS O Mpeaesax NeCcTBUS yroJOBHOTO 3a-
KOHa.

OOmiast Teopusi IpaBa paccMaTpUBAET NMpenesbl ASHCTBHS HOPMATHBHBIX IPABOBBIX aKTOB B TPEX acleKTax:
MIPOCTPAaHCTBEHHOM, BPEMEHHOM M CyOBEeKTHOM [1]. YromoBHO-paBOBasi JOKTPHHA MPHUAEPIKUBAETCS TOX0XKETO
MOJIX0J1a, MOIpa3Aess ACHCTBHE YTOJIOBHOTO 3aKOHA HA JIEHCTBHE BO BPEMEHH, B IIPOCTPAHCTBE U IO KPYTY JIMII.

N3 4. 1 cr. 1 YK P® cnenyer, 94TO yrosoBHOE 3aKOHOATENBCTBO, @ COOTBETCTBEHHO M YTOJIOBHBIN 3aKOH, B PO
COCTABIISIET TOJIBKO YT0NOBHBIN Kojiekc PD. Takum 00pa3om yronoBHbIH 3ak0H B PD — 3TO eIMHCTBEHHBIN B CBO-
€M poJie HOPMAaTUBHBIM MPAaBOBOM aKT, KOTOPBIM PETYIHPYET YroJOBHYIO OTBETCTBEHHOCTH JIUI], COBEPIIMBIINX
MIPECTYIUIEHUE B MIPEJIENax yroJOBHO-TIPaBoBOH ropucaukiun PO. On onpenenser BUIbI NPECTYIIIEHUHA U HaKa3a-
HUI 32 HHUX, TOPSJIOK HAa3HAYEHHs TAKUX HAaKa3aHWH, BOIIPOCHI OCBOOOXIECHHS OT YTOJOBHONH OTBETCTBEHHOCTH M
YTOJIOBHOTO HaKa3zaHUs, a TaKKe MPUMEHEHHE NPUHYIAUTENbHBIX MEpP BOCIUTATEIHHOTO M MEAUIIMHCKOTO BO3/IEH-
cTBus [2]. Tem cambIM OH 3aIMINACT MpaBa U 3aKOHHBIE MHTEPECHI I'PaX/1aH, OPraHU3aLUN U caMOro rocyapcTaa
OT NPECTYHHBIX HOCATATENLCTB. YT0N0BHBINH Kozeke PD Obut npunsaT B 1996 rony u nepuoanvecku 0OHOBIAETCS U
JIOTIONTHSIETCS] B 3aBUCUMOCTH OT HEOOXOJIMMOCTH KPUMHUHAIM3AINN U JIEKPUMUHAIH3AIWY TeX WM WHBIX JICSHUH,
HEOOXOAMMOCTH WX TMEHAIN3allud U JeTeHaan3anun. Takas HeoOXOJUMOCTh, B CBOIO OY€pEIb, MOXET CKJIaJbl-
BaTbCA I10J1 BIMSHUEM H3MEHSIONICICS CUTyally B OOIECTBE, Pa3BUTHs OOLIECTBEHHBIX OTHOIICHWH, HACTyILIe-
HUSI TE€X WM MHBIX 3HAYMMBIX JUTS O0IIeCTBa 0OCTOSTENHCTB U IPYTrUX (aKTOPOB.

HeiictBue yroysoBHoro 3akoHa P® OCHOBBIBa€TCS Ha MPHUHIIMIIAX, COJEPKAIIUXCS B CTAThsIX YTOJOBHOIO KO-
nekca PO. K HuM, kKak paBui10, OTHOCST TEPPUTOPUANIBHBIN MPUHLIKII, TPUHIUI JUIIOMaTHYECKOTO UIMMYHHTETA,
TPpaXAAHCTBA, CIIELUAIBHON MUCCUH, PEAJIBHBIA U YHUBEPCAIbHBIN MPUHIIUIIL.

Ipunyun meppumopuanrpbrHocmu. JleficTBHe yrojioBHOTO 3aKOHA, KaK M JCHCTBHE BCEX APYTUX HOPMATHBHBIX
MIPABOBBIX aKTOB, OTPaHUYEHO Tepputopueil. B coorBercTBuu ¢ 4. 1 c1. 4 Koncruryuuu PO cysepenurer PO pac-
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MPOCTPAHSETCS Ha BCIO €€ Tepputopuio. JlaHHOE MoNoKeHHe 03HAYaeT, YTO rocydapCcTBeHHAs BIacTh PO orpanu-
YeHa €€ rocyJlapCTBEeHHOU TeppuTopueil. iIMeHHO u3 JaHHOW HOpMbI KOHCTHUTYIIMU BBITEKAET B IOCIIEAYIOIIEM
TEPPUTOPUAIBHBIN IPUHLIMII JEHCTBUS YTOJIOBHOIO 3aKOHA B IPOCTPAHCTBE, PEUb O KOTOPOM MONAET HUXKE.

[IpuHUIMIT TEPPUTOPHUATBHOCTH MOJIYYMI CBOE 3aKpEIIEHUE B NMOJIOKEHUsAX 4. 1 cT. 11 YronosHoro konexca PO,
B COOTBETCTBUHU C KOTOPBIMH JIMIIO B CIIy4ae, €CIM COBEPIICHHOE UM IMPECTYINIEHUE UMENIO0 MECTO Ha TEPPUTOPUU
P®, nopsnexuT yroJoBHOM OTBETCTBEHHOCTH IO YTOJIOBHOMY 3akoHy P®. Ilpu 3TOM IM1IIOM, KOTOpPOE MOANAgaeT
MO/ JACUCTBUE HACTOSIIErO MPUHIIMIA, MOXKET SBISATHCA Kak TpaxaaHnuH PO, Tak U MHOCTPAHHBIM TPaXKIaHUH U
o 0e3 rpaXkIaHCTBA.

3aKOHOAATEHHO YCTAHOBJICHO, YTO K TeppuTopru PD OTHOCATCS TeppUTOpUU €€ CyOBEeKTOB, BHYTPEHHHE BO-
IIBI, TEPPUTOPHATFHOE MOpPE M BO3AYIIHOE MPOCTPAHCTBO HAJ HUMH. DTa TEPPUTOPHS OrpaHUYEHA TPaHUIIeH, nMe-
HyeMoi rocyaapctBeHHor rpanuneii PO u onpenensemoii B coorBeTcTBUH ¢ 3akoHOM PD «O I'ocynapcTBeHHOI
rpanrwute Poccuiickoit @enepanumy» ot 1 ampenst 1993 1. Ne 4730-1.

ITomumo a3ToTO, 4. 2 cT. 11 YromoBHOTrO KO/Mekca PD mpu3HaeT mpecTyIuIeHns, COBEpIIEHHBIE B Tpeeax Tep-
PUTOPUATIEHOTO MOPS WJIH BO3AYIITHOTO npocTpancTa PD, coBepiieHHbIMU Ha Tepputopun PO.

Ha ocHOBaHMU MPUBEIEHHBIX BBIIIE MOJOKEHUN MOXXKHO MPUNATHU K BBIBOJY, YTO BCE MPECTYIUICHHUS, COBEPIICH-
HbI€ B MpeAeNiax CyXONMYTHON I'PaHUIIbI, BO3AYIIHOTIO MPOCTPAHCTBA U TeppUTOpHaIbHOrO Mops P®D, moamanaroT
MO/ FOPUCTUKIIMIO POCCUIICKOTO YTOJIOBHOTO 3aKkoHA. Bepen nu nanueiil Te3uc? Pazymeercs, Het. W3 momosxeHuit
cT. 17 @enepanbaoro 3akoHa «O BHYTPEHHUX MOPCKHUX BOJIax, TEPPUTOPUATFHOM MOpE U Mpuiiekaiiei 3oue Poc-
cutickoid @enepauun» ot 31 uronst 1998 r. Nel155-®D3 cnenyer, uro yrojgosHas opucaukuus PO He ocymecTBiseT-
cs1 Ha OOPTY MHOCTPAHHOTO CY/IHA, CIEIYIOIIEro Yepe3 ee TePPUTOPHaILHOE MOpE 3a NCKITIOUSHHUEM Psiia CIydacs,
MPUBEIACHHBIX B BHINICYKa3aHHOU CTaThE.

IToMuMoO 3TOTO, OTHUM U3 MPOSABICHUM MPUHLUIIA TEPPUTOPHAIBHOCTHU SIBISETCS PaclpOCTpaHEHUE IOPUCIUK-
LU POCCUUCKOTO YTOJOBHOTO 3aKOHA TAKXKE M HA MPECTYHHbIC ACSHUS, KOTOPbIE COBEPUIAIOTCS B Mpeaenax KOH-
TUHEHTAJILHOTO IIeNb(a U UCKIIOYUTENFHON 3KOHOMUYECKOW 30HBI. OrpaHMYCHHUEM TaKOTO JICHCTBUSI MPUHIIMIIA
SBJISIETCSI 3aKPBITHIM TepedeHb NEesSHUM, 3a COBEpIIEHHE KOTOPBIX MOXET IOCIIEOBATh YTOJIOBHAS OTBETCTBEH-
HOCTB: 3TO JESHUs, Hapymaloie HOPMBI M TpaBHUja MO HCCIEAOBaHHUIO, pa3paboTKe, COXPAaHHOCTA MOPCKHUX H
MUHEPAJIbHBIX PECYPCOB YKA3aHHBIX PAHOHOB.

Taxke Ba)KHO OTMETHTB U TO 0OCTOATENLCTBO, YTO YTOJOBHAS IOpUCIUKIUSA PD B COOTBETCTBUHU C TEPPUTOPH-
aJbHBIM NPUHLUIIOM PACHPOCTPAHAETCS U Ha JIUL, COBEPILIUBIINX NPECTYIUICHUE HA CYJHE, IPUIIUCAHHOM K IIOPTY
P®, maxonsmieMcs B OTKPHITOM BOJHOM WJIM BO3IYIITHOM IPOCTpaHCTBE BHE mpeaenoB PD, Ha BoeHHOM Kopalie
WJIM BOGHHOM BO3YIIHOM cyaHe P He3aBHCHMO OT MeCTa UX HaXOXKICHMUS.

JaHHbIA TPUHUMUIT IEUCTBUA YTrOJIOBHOTO 3aKOHA MMEET OTPOMHOE 3HAYEHWE U OCHOBHOM XapakTep AJisl Ipo-
CTPaHCTBEHHOTO JICWCTBUS YTOJIOBHOTO 33aKOHA, IMOCKOJIBKY WMEHHO OH O0ECIeYMBaeT MPUMEHEHHE YTOJIOBHOTO
3aKOHa Ha TEPPUTOPHHU CTpaHbl. IMEHHO Ollaroaps eMy yrojOBHBIH 3aKOH HOCHT 00S3aTeNbHBIN IS BCEX CyOh-
€KTOB YTOJIOBHOTO IpaBa XapaKTep BHE 3aBUCUMOCTH OT WX IPaXKAaHCTBA MJIM MeCTa IIPOKUBAHUS.

Hcxonst U3 3TOro NpUHIUI TEPPUTOPHUATIEHOCTH 1MO3BOJIsIET PD 3alIUTUTH CBOU rOCYIAPCTBEHHBIE HHTEPECHI U
MIPaBOMOPAIOK BHYTPU TOCYIApCTBa, a TAKXKe 00EeCIeYnTh 0e30IMacHOCTh W 3alllUTy MpaB CBOUX rpakaad. Kpome
TOT0, IPUHIIUIT TEPPUTOPHUATILHOCTH JTOTIOTHUTEIHHO 3aIMIIAET TOCYIaPCTBO U €0 TpakKAaH OT BO3MOXKHBIX yTPO3
U PUCKOB, CBSI3AHHBIX C MPOTHUBOIIPABHBIMU IEUCTBUSIMU Ha Tepputopuu Poccuu nuil, MOCTOSHHO HE MPOKUBAIO-
umx Ha Teppuropun PO.

Ipunyun ounnomamuueckozo ummynumema. B coorBerctuu ¢ 4. 4 ct. 11 YronosHoro kojekca PO Bonpoc 06
YTOJIOBHOW OTBETCTBEHHOCTH JUIUIOMATHUYECKUX TPEACTABUTENEW MHOCTPAHHBIX TOCYAAPCTB M MHBIX TpaKJaH,
KOTOPBIE MOJB3YIOTCA UMMYHHUTETOM, B Clydyae COBEPILUCHUS 3THUMH JULAMHU NPECTYIUICHUS Ha TeppuTopuu PO
paspeniaeTcsi B COOTBETCTBUH ¢ HOpMaMH MEXAYHApOIHOTO MpaBsa.

Kax BuaHO, B COOTBETCTBUH C JaHHBIM MPUHIUIIOM K YTOJOBHON OTBETCTBEHHOCTH I10 POCCUHCKOMY yTOJIOB-
HOMY 3aKOHY IO 0OIIeMy MpaBWIIy HE MOTYT OBITh MPHUBJICYEHBI BCE JINIA, B OTHOIIEHUH KOTOPHIX ACHCTBYET JH-
TUIOMATHYECKUH UMMYHUTET. U eciii ¢ BOIIPOCOM O TOM, KTO SIBIISICTCS TUTUIOMATHYECKUMU TPEACTaBUTEISIMHA (4 K
TaKOBBIM MOKHO OTHECTH YPE3BBIYaWHBIX W TIOJTHOMOYHBIX ITOCIIOB U TIOCITAHHHUKOB, TOBEPEHHBIX B JIeNIaX, COBET-
HUKOB, TOPTOBBIX IIPEICTABUTENEH | T./1.), BCE B LIEJIOM MOHATHO, TO B PEIIEHNH BOIIPOCA O TOM, KTO TMOApa3yMeBa-
ercs B 4. 4 cT. 11 YronoBHoro xonekca P® mnoa MHbBIMU JHIIAMU, MONB3YIOIIUMUCSI TAKUM UMMYHUTETOM, MOTYT
BO3HUKHYTHh HEKOTOpHIE 3aTPyIHEHH, €CIT He o0pamatbcs K HOpMaMm MeXIyHapoAHoro mpasa. Ecim ke oOpa-
TATHCS K TaKOBBIM, TO CTAHOBHUTCS OYEBHHO, YTO IIOJ] WHBIMH JUIAMHU TOAPA3yMEBACTCS aIMUHUCTPATHBHO-
TEXHUYECKUH U 00CTYKUBAIOIIUNA ITEPCOHAI, & 3TO, €CIIH TOIBITATECS 000OIIUTh UX BCEX B OJHY TPYIIY, Ha Jieie
Bce JinIa, obOecnieunBaroniyie (QyHKIIMOHUPOBAHUE AUIJIOMATHYECKOTO MPEICTABUTENILCTBA, HAYMHAS ITEPEBOTIU-
KaMU, 3aKaH4YMBast MopepaMH U COTPYIHUKAMH KIIMHUHTA, pa00OTAIONIMMHU B TAKOM JTUTUIOMAaTHYECKOM TPE/ICTABH-
TEJbCTBE.
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JlurioMaTHyecKuil UMMYHUTET OTPa)KJAeT TaKUX JIMLl OT YTOJIOBHOM OTBETCTBEHHOCTH B COOTBETCTBHU C yTO-
JIOBHBIM 3aKOHOM P®, 0ZJHAKO 3TO HE 03HAYAET, YTO COBEPIICHUE UMU NIPECTYITHBIX ACIHUN HE IOBJIECUYET AJIS HAX
HUKaKHX NOCHEeNCTBUI. Tak, BO-TIEPBBIX, TAKUX JIMI] B COOTBETCTBUU C HOPMAMHU MEXIyHAPOIHOIO IpaBa MOTYT
OOBSIBUTH «HEXKeNaTeTbHBIMUY (MJIM TaK Ha3bIBa€MBbIMHU B TUINIOMATHYECKON MPaKTHUKE PErsona non grata), uro, B
CBOIO OoYepe/b, MOBJICUYET BOZHUKHOBEHHE HEOOXOANMOCTH JIMLIA, MOJIB3YIOUIETOCs TUINIOMATHYECKIM UMMYHHUTE-
TOM, TOKMHYTB CTPaHy MO yrpO30H JINIIEHU TAKOTO MMMYHHUTETA U TIOCIIEIYIOIIEr0 YroJIOBHOTO MpeCIeI0BaHMs,
a, BO-BTOPBIX, YK€ B MOCIEAYIONIEM 10 MPHOBITHH JHLA B aKKPESAUTYIOILIEE TOCYAapCTBO €r0 MOTYT HPHUBIICYD K
YTOJIOBHOW OTBETCTBEHHOCTH B COOTBETCTBUU C BHYTPEHHUM YTOJIOBHBIM 3aKOHOJATEECTBOM TaKOM CTpaHBI.

OTMeTuM, YTO NPUHLUUI JUIFIOMaTUYECKOTO MMMYHHUTETa UMEET BaXKHEHIEee 3HAUEHUE Il COXPAHEHHS MEX-
JYHapOIHOU AMIIIIOMAaTUYECKOM NMPAaKTHKU MEXIY CTpaHaMHy, oOecledeHus: 0e30IacHOCTH AUIUIOMAaTOB U COXpa-
HEHHs TUIUIOMAaTHYECKUX OTHOIICHUH MEXIy rocyaapcTBaMu. J[aHHBIA NPUHIMI SBISETCS TapaHTUEH 3alluThl
JUIZIOMATOB OT NPOU3BOJIBHBIX MJIM HEOOOCHOBAHHBIX OOBHHEHUH, 3ai€pyKaHUN M apecTOB CO CTOPOHBI rOCyAap-
CTBa, Ha TEPPUTOPHUU KOTOPOTO OHM HAXOMATCS, YTO MPENOCTABIAECT UM 3aIlUTy OT MPOU3BOJA FOCyAapCcTBa Ipe-
ObIBaHMS, BBI3BAHHOTO YXYAIICHUEM OTHOILICHUH MPUHUMAIOIIEH 1 HAITPABIISIONICH CTOPOHBI.

Hpunyun epaxcoancmea. llpuHIKN TpakJaHCTBa 3aKII0YACTCS B TOM, 4TO TpaxkaaHe P u mocTosiHHO MpoXu-
Batomue B Poccum nuna 0e3 rpaxgaHcTBa, COBEpIIMBIINE BHE IpeaenoB PO mpecTyrieHue NpoTUB UHTEPECOB,
OXpaHsEMbIX YTOJIOBHBIM 3aKOHOM P®, mojuexaT yroJoBHOW OTBETCTBEHHOCTH B COOTBETCTBHH C YTOJIOBHBIM
KOJIEKCOM, €CJIM B OTHOIIEHHWHU 3THX JIMII 110 JAHHOMY IPECTYIJICHUIO HE MMEETCsl pelleHUs CyJa MHOCTPAHHOTO
rocyapcTBa.

W3 monsitus cyOBEKTOB, NOAMANAOMINX 0] JAHHBIA MPUHIMI, OYEBUAHO, U M3 UX ONpEAEICHUH, coaepka-
mruxcst B Genepansaom 3akoHe «O rpaxmgancTBe Poccuiickoit @enepanum» ot 31 mas 2002 1. Ne 62-D3, cnenyer,
4TO TpaskaaHuHOM PO sBisieTcs Gpusnueckoe a0, Meromiee rpaxkaancTBo P, a muiom 6e3 rpaxkaaHcTBa — Jid-
110, HE MMEIolee TPaKIaHCTBa KakoW-mi0o crpanbl. [Ipu aToMm cormacHo cT. 2 ®@enepansHoro 3akoHa «O mpaBo-
BOM TIOJIOKEHUH MHOCTPaHHBIX rpaxkaad B Poccuiickoit deneparum» ot 25 urong 2002 r. Ne 115-®3 nocTtosHHO
MPOKUBAIOIINM Ha Tepputopuu PO nuiom 0e3 rpaxnaHcTBa sIBISETCS JUIO 0e3 rpakIaHCTBA, UMEIOIEee BUL Ha
>KUTEIBCTBO B PD.

O06s3aTenbHOCTE COONMIOACHHUS YCIOBUSL OTCYTCTBUS PEILIEHHS Cyia MHOCTPAHHOI'O rOCyaapcTBa IO MOBOIY CO-
BEPLICHHOTO TPaKAaHUHOM IIPECTYITHOTO JesHUs, kKak otMedaeT . M. MomuaHnoB, o0yciaBnuBaeTcsi TpeOOBaHHEM
COOJIFOICHYST TIPUHITUIA CIPaBEUIMBOCTH HakaszaHus, coaepkammmMes B 4. 1 cr. 50 Koncturymum PO, B cooTBeT-
CTBHHM C KOTOPBIM HE JIOMYCKAETCs IOBTOPHOE OCYXKACHHE JIMLA 3a OIHO U TO e NpecTynHoe aesHue [3].

[TpuHIMI rpaXkIaHCTBa MMEET BAYKHO 3HAUEHHE, MIOCKOJIBKY HAIpaBJIeH Ha oOecreueHre IpaBOMEpHOTO IOoBe-
JISHUsI ee TpakJiaH BHe MpeenoB Tepputopun Poccuiickoit deneparun. Takum o6pazom, eciiu MpecTymieHne Obl-
JI0 COBEpILIEHO 3a mpenesiamMu Poccun M eciam cyJ MHOCTPaHHOTO TOCYAAapCTBa HE BBIHEC PELIeHHsS MO (akTy Co-
BEpILIEHUS JAHHOTO MPECTYIUICHUS, TpaxaaHnuH PO unu nuio 0e3 rpakaaHcTBa, IOCTOSIHHO MposkrBatoliee B Poc-
CHH, HE OcTaHeTcsl Oe3HaKa3aHHBIM, PUHIIUI HEOTBPATUMOCTH YTOJIOBHOTO HaKa3aHHUs 3a COBEPIIEHHOE MPECTyTI-
neHue OyIeT NOCTUTHYT, a Ipyrue rpaxkaaHe ABaXKIbl IOAYMAIOT, IPEXK/IE YeM COBEpPLIATh 3alpElICHHOE YrOlI0B-
HBIM 3aKOHOM JIeSIHUE Ha TEPPUTOPUH MHOCTPAHHOIO rocynapcTsa (4ro OyAeT criocoOCTBOBATH peau3alyy mpe-
BEHTHBHOW ()YHKIIUH YTOJIOBHOTO MPABa).

OTOT NPUHLMI TAaKXKe IOMOTaeT NPeAOTBPATHTh MIEPECeUeHNE IPaHuIlbl B MOUCKaX O€3HAKa3aHHOCTHU 33 COBEp-
HICHHBIE TIPECTYIJICHUS], TEM CaMbIM 00eCIieurBast 3allUTy HHTEPECOB TOCYAAaPCTBA, IPAXKAaH U IPYTUX IOCTOSHHO
MIPOKHUBAIOIIMX Ha TeppuTopuu Poccuu nui.

Ipunyun cneyuanvrol muccuy. TIpUHINT cHENHATLHOR MUCCHU CHOPMYJIMPOBaH B 4. 2 cT. 12 YromoBHOTO
kozaekca P®. Conep:xaHue TaHHOTO NMPHUHIUIA 3aKJIFOYAETCS B TOM, YTO BOGHHOCTYXallle BOMHCKUX dacTed P,
JTUCIIOIMPYIOIKXCs 3a npenenamu Pd, 3a npectymuieHus, COBepIIeHHbIE HA TEPPUTOPHUH MHOCTPAHHOTO Tocyaap-
CTBa, HECYT yTOJIOBHYIO OTBETCTBEHHOCTD I10 3aKOHOJATENbCTBY PD, eciiu HHOE HE MPeyCMOTPEHO MEXKIYHapOI-
HbIM A0roBopoM P®. MHpIMU clTOBaMU, JaHHBIA NMPUHLUI T03BOJIsIET PO nmpuBiekaTh K yroJJOBHOM OTBETCTBEHHO-
CTH CBOMX BOEHHOCITYXKAILlMX, HAXOAALINXCS 3a €€ MpeAesaMi U COBEPIIMBIINX MPECTYMHbIE TEHCTBUS, KOTOPBIE
MOTYT HaHecTH ymiep0 uaTepecam Poccun nmm npyrux crpas. Ipu atom, ecnn mexay PO u apyrum rocyaapcTBoM
MMEETCSI 3aKITIOUEHHBIA MEXTyHApOIHBIN JTOTOBOP, PETYIHUPYIONINI TaHHBIE OTHOIIEHUS, IPUHIINAI CHIEIIHaIbHON
MHUCCHHU MOXKET OBITh CKOPPEKTHPOBAH C YY€TOM IOJI0KEHUH 3TOT0 JOroBOpa.

TakuMm 006pa3oM, MPUHIMI TO3BOJSET 00ECIEYNTh 3aIIUTy WHTEPECOB TrOCYAApCTBA, BBHIHYXIECHHOTO MPHHH-
MaTh MEpHI YTOJIOBHO-TIPABOBOM 3aIlIUTHI CBOEW OE30MAaCHOCTH M MHTEPECOB 3a TMpEAeiaMH CBOEH TEPPUTOPHH.
Crnenyer OTMETUTh, YTO NPUMEHEHHE MPUHIHIA CHEUUATFHON MHCCUH MCKIIFOYAeT BO3MOXKHOCTH Oe3HaKa3aHHO-
CTH 32 COBEpLIECHHE MPOTHUBONPABHBIX JEHCTBUI BOSHHOCTYXAIlUMHU B IPYI'HX IOCYJapcTBax, 4yTo, B CBOIO OdYe-
penb, cnocoOCTBYET YKPEIUICHUIO TUCIIMITINHBI U €€ TIOAAeP)KaHUI0 BHYTPH BOMHCKUX (hOpMHUPOBAHUH.
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Peanvuuiii npunyun. PeanbHpl MPUHLINI AEUCTBUSA YTOJIOBHOTO 3aKOHA B MPOCTPAHCTBE 3aKpeIUIeH B 4. 3 cT. 12
YronoBHoro kogekca P®. B cooTBeTCTBUU C JAHHOW HOPMOW YTrOJIOBHON OTBETCTBEHHOCTH MO POCCUNCKOMY YIroO-
JIOBHOMY 3aKOHY MOTYT IIOJUIEXAaTh TaKyK€ MHOCTPAHHBIE TPAXIAHE U Jnia 0e3 rpakIaHCTBa, HE IPOKUBAOLIHE
nocTosiHHO B Poccum B citydae, eciii COBEPUIEHHOE UMU MPECTYIHOE AE€IHNE HOCUT HANpaBICHHOCTh POTUB MH-
TepecoB PO nubo ee rpaxaH.

ITocpencTBoM IaHHOTO IMPHHIUIA FOCYIapCTBO MOXKET IMPEJOCTAaBUTh 3aIUTY CBOUM IpakJaHaM W 3allHINATh
COOCTBEHHBIE MHTEPECHI JaXKe 3a MpeeslaMHi CBOSH TEPPUTOPUH, UCTIONB3Ysl YTOJIOBHOE MPECIeIOBaHIE B KaueCTBe
MHCTPYMEHTAa BOCCTAaHOBJICHHS HapyIIEHHBIX MpaB. B cuily JaHHOTO 0OCTOSATENBCTBA YTOMOBHAS IOPUCIUKIIMS MO-
JKET PaclpOCTPAHATHECA B COOTBETCTBUU C JAHHBIM IIPUHLUAIIOM HE TOJIBKO 3a MpEAeIbl TEPPUTOPHU TOCYAApPCTBa,
HO U Ha JIU1], He SABJSIOIINXCA Fpaxkaa"namu Poccun.

Hpunyun ynusepcanvroti muccuu. Kak oTMe4aroT ydeHble-TIpaBOBEIbl, COBpEMEHHas! MPEeCTYMHOCTh Bce Ooee
SBHO HAa4YMHACT NMPHOOpETaTh TPaHCHALMOHAIBHBIN Xapakrep. MHOTue COBpeMEHHbIE NMPECTYMJICHUS, KaK MUIIET
M. I'. Pemnsik, cTaau criocOOHBI 3aTparuBaTh MHTEPECHl OJHOBPEMEHHO HECKOJIBKHUX TOCYAApCTB, Hapyllas MpH
3TOM yCTAHOBJIEHHBIE MEXTy HUMH B3aUMOOTHOIIEHHUS [4].

Hemanyto posib B 3TOM chbirpaia U riio0anu3amnyisi, 3HauuTeIbHO YIPOCTHUBILAS MEepeceueHre ToCyAapCTBEHHOM
IPaHULbI MEXIY APYXKECTBEHHBIMH B AMIUIOMATUYECKOM OTHOLICHWH CTPAHAMH U COIO3aMH, U CIIOCOOCTBYIOLIAs
YIPOLICHUIO MEXIYHAPOIHON KOOIEpalluy MPECTYMHBIX 3JIEMEHTOB B U(POBOii cpeae undpoBU3anus, 1 CUILHO
HIACHYBIIWH BIIEpe]] HAYYHO-TEXHUUECKHH MPOTpecc, ¢ MOMOIIBI0 KOTOPOro OBUIO JOCTHUTHYTO pazHooOpasue
TPaHCIOPTa U JPYTHX UHCTPYMEHTOB, HCIIOJIB3YEMBIX, B YACTHOCTH, U B IIPECTYIHBIX LEIAX.

BopoThcst ¢ Takol MPECTYMHOCTBIO B COOTBETCTBUU € 4. 3 cT. 12 YromnoBHoro kojaexkca P® npusBan yHuBep-
CaJIbHBIN NPUHIUI. JJaHHBIA MPUHIKIT 3aKII0YAETCSI B TOM, YTO HHOCTPAHHBIC TPaXKIaHe U JHla 0e3 rpakIaHCTBa,
He MpOoXHUBAIOIINE MOCTOSHHO B Poccuu, coBepuBIINe NpecTyIJIeHHe BHE IpezenoB Tepputopun PO, noanexar
YTOJIOBHOW OTBETCTBEHHOCTH IO POCCHHCKOMY YTOJIOBHOMY 3aKOHY B CIIyYasX, IPEAYCMOTPEHHBIX MEXIYHapOI-
HBIM J10r0BOpoM P®, eciin oHM HE OBLIM OCYKACHBI B MHOCTPAHHOM TOCY/IapCTBE.

Kak BHIHO, HaHHBIA MPUHIMIT OCHOBBIBAETCS HA MEXKIYHApOIHBIX 00s3arenbcTBax PO B chepe coBMecTHOM
00pbOBI CTpaH ¢ MpecTynHOCThI0. K HEKOTOPBIM BUIAM HPECTYIHOM IeSTEIbHOCTH, HA KOTOPYIO PacIpOCTpaHsIeT-
Csl YHUBEPCAJIbHBIA NPUHIMI, MOXXHO OTHECTH HApKOTU3M, (alblIMBOMOHETHHYECTBO, MUPATCTBO, TEPPOPHU3M,
reHouuA U T. A. OTMETUM, YTO peanu3alus JAaHHOTO MPHHIMIIA WIPaeT BAKHYIO POJb B 00ECIEUYEeHUH MEeXTyHa-
POJIHOI ©6€30MaCHOCTH U MPABOIIOPSAIKA B CIOCOOCTBYET MOBHIMIEHUIO 3 pekTHBHOCTH O0PHOBI ¢ HanboIee onac-
HBIMH (OpPMaMH OpraHW30BaHHOW TpaHCTPaHMYHOHU npecTynHocTH. [loaaepkanue npaBonopsaka ¢ o0paIieHueM K
YHHUBEpPCAIbHOMY NPUHIUITY JIEHCTBHS YTOJOBHOIO 3aKOHA B YCJIOBUSAX Pa3BUTHS TPAHCTPAHUYHOMN MPECTYITHOCTH
SBTISICTCSl BKHOU 3aj1adell Bcex 0e3 UCKIIIOYCHHUS CTPaH, Tak Kak TakuM oOpa3oM oOecrieunBaeTcsi 0€301MacHOCTh
o011ecTBa Ha MUPOBOM YPOBHE.

PaccmaTprBaeMblii HEKOTOPBIMHE aBTOpaMH MPHUHIHUIT BBIAAYM JIUI], COBEPIIMBIINX MPECTYIICHUE, KaK MpHH-
IIUI, B COOTBETCTBUHU C KOTOPHIM OIPENENSI0TCS MpeAebl JeMCTBUS YTOJIOBHOTO 3aKOHA, Ha HAIIl B3TJISI, SIBISETCS
0o0JblIIe HHCTUTYTOM YT'OJIOBHO-TIPOLIECCYaJIbHOTO IpaBa, IIOCKOJIBbKY OH PerjJaMeHTHPYET B OOJblIeH CTENEHU BO-
IpOC TOTO, KaK JULIO OyJeT NPUBJIEKATHCS K YrOJOBHOW OTBETCTBEHHOCTH, HEXKEIH BOMPOC MPHUBICUYEHHUS TAKOTO
JWIIa K YrOJIOBHOW OTBETCTBEHHOCTH OO HenmpuBiedeHus. HBIMU clloBaMH, TaHHBIH MPUHIUI HE ONpeaelseT
MIpEJIeNbl IEHCTBUS YTOJIOBHOTO 3aKOHA B OTHOLIEHWM TOTO WJIM MHOTO JIMLA. YTOJOBHBIM 3aKOH JEHCTBYET B OT-
HOILIEHUH JINLA B CHITy €r0 NOJANaJaHus MOJA OJUH U3 BBINICYKAa3aHHBIX IPUHINIIOB, B TO BPEMsI KaK IPUHLWII BbI-
JIa4{ JINI, COBEPIIMBIIUX MPECTYIUICHUE, HE OTBEYAET 3a PaclpOCTpaHEHHE YTOJIOBHOTO 3aKOHA HA TE€X WJIM MHBIX
JIMII, a pelraeT BOMpoC TOro, Kak MPUBJIEYb K yTOJOBHON OTBETCTBEHHOCTH JIMIIO, KOTOPOE HAXOAUTCS 3a Mpejesa-
MU ropucaukuuu PO.

Bce BblenepevncneHHble MPUHIUIGI JIOCTATOYHO TOAPOOHO pEriaMEeHTHPOBAHBI YTOJIOBHBIM 3aKOHOM H
WHBIMH aKTaMH U OXBaTBIBAIOT Pa3HOOOpPA3HbIE CUTYAIMH, KOT/Ia OOIIECTBEHHBIM OTHOIICHHSM M MHTEpPEecam Mo-
JKET MOTPe0OBAaThCS 3alUTa B BUJE YTOJIOBHO-IIPABOBOTO 3allpeTa, OAHAKO CYILECTBYIOT U ONpeAeIeHHbIE Tpodiie-
MBI C ONpeeICHUEM IPOCTPAHCTBEHHBIX MPEAETIOB JEUCTBUS YTOJIOBHOIO 3aKOHA, KOTJIa pedb 3aXOAUT O HEKOTO-
PBIX YACTHBIX CITyJasX.

Tax, 3HaUUTENBHBIE TPYIHOCTHU JUIA PEATM3allii JaHHBIX IPUHIIUIIOB COCTABIISIET OTCYTCTBHE B YTOJOBHOM KO-
nexce PO neuHUIMM MOHATHS «MECTO HpecTyIuieHus». OTCYTCTBYET TakoBas U B YTOJIOBHO-TIPOLECCYaTIbHOM
kozaekce P®D (Torzma kak camo MOHATHE HEOJIHOKPATHO yHOTpedsiercs, Hanpumep, B 4. 1 cT. 2, u. 1 ct. 32). Ognaxo
JUTSL TIPOCTPAHCTBEHHOTO JEMCTBUS yTrOJOBHOTO 3aKOHA MMEHHO JTaHHOE MOHATHE, KOTOPOE, YBBI, HA B JOKTPUHE,
HU B 3aKOHOJATEJIbCTBE, OJHO3HAYHO HE OINPENEICHO, UMEET NEPBOOYEPEAHOE 3HaUEHNE. B 3aBHCHMOCTD OT TOTO,
KaK OIpeJessieTCsI MECTO COBEPIICHUs! MPECTYIUICHUs, CTABUTCS YK€ PEeIIeHHe BOIPOca O BHIOOPE MPUMEHUMOTO
YTOJIOBHOT'O 3aKOHA TOW WJIM MHOM CTpPaHbl B CIy4asiX, KOI/Ia KOHKPETHOE IPECTYIUIEHUE B TOM WM MHOM CTENEHU
HUMEJIO MECTO Ha TEPPUTOPHH OJHOBPEMEHHO HECKOJBKUX IOCYIapcTB. B 3aBUCMMOCTH OT MOJIXOAAa MECTO COBEp-
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IICHUS MPECTYIUICHUS MOXKET OBITh OMPENEICHO KaK MECTO HaXOXKJICHHsSI BHHOBHOTO JIN0O KaK MECTO (DAKTHYECKO-
T'O UCTIOJTHEHUS! 0OBEKTUBHOW CTOPOHBI MPECTYIUICHHUS, THO0 KaK MECTO, T/Ie HaCTYIHIN TTOCIEICTBHS MPECTyIlIe-
HUS U T.J. B IeIsIX UCKITIOYeHns pa3HOUYTEHUH M0 3TOMY BOIIPOCY, Ha HAIl B3TJIS/I, YTOJIOBHBIA 3aKOH JOJDKEH CO-
JepKaTh YETKOE OMpPENeICHUE TOTO, YTO MOAPA3yMEBAETCS MO MECTOM COBEPIICHUS MPECTYIUICHUS, U €T0 OJHO-
3HAYHBIC MMPU3HAKH, IO KOTOPHIM MECTO COBEPIIICHUS NPECTYIJICHUS MOXKET ObITh OnpesiesieHo. B mpoTUBHOM City-
yae YCTaHOBJICHHE OTBETCTBEHHOCTH 32 COBEPIIEHHE KaKOro OBl TO HM OBUIO MPECTYIUICHHS YK€ Hellb3sl Ha3BaTh
COOTBETCTBYIOIIUM MPHUHIIUITY TPABOBOM OMPECICHHOCTH BBUY OTCYTCTBUS MOHUMAHUS Y Tpa)JaH, yrOJIOBHEIE
3anpeThl KAKOro TOCyIapCcTBa OHM JIOJIKHBI COOJIFOIaTh B MOMEHT HaXOXKIICHUS 3a pyOEKOM, YTO €CTh TO WK HHOC
MIPECTYIHOE JesTHUE U M0 YTOJOBHOMY 3aKOHY KakKOTO TOCYJIapcTBa OHU OyIyT OTBEYATh 3a COBEPIICHHOE Ipe-
CTYIUUICHHE.

Kak yke ObUIO yKa3aHO BBIIIIE, B HACTOSIIEE BPEMs BOIIPOC OIPEEICHUS MECTa COBEPIICHUS MPECTYIUICHUS B
JIOKTpUHE HOCUT AUCKYCCHOHHBINA Xapaktep. [IpoTrBopedrBhIe MO3UIMH 110 ITOMY BOIIPOCY OBLTH BHICKA3aHBI €IIle
B coBeTckue BpemeHa. Tak, H.J[. dypmanoB u A.A. [IHOHTKOBCKHIT IO OTHOIICHHUIO K MPECTYIUICHUSAM € (hopMaTh-
HBIMHU U MaTepUaJIbHBIMU COCTaBaMU CTABWJIM 3aBUCHUMOCTH MEX]y ONPEICICHUEM MECTa UX COBEPIICHUS B 3aBU-
CHMOCTh OT KOHCTPYKIIMHU uX coctaBa [5, 6]. C.I'. Kenuna xe cumrtanu, 94T0 MECTOM COBEPIICHUS MPECTYIUICHUS
BHE KaKHUX-THOO COMHEHUH JTODKHO SBISATHCS MECTO COBEPIICHHMSI TesTHUS [ 7].

[To Hamemy MHEHHIO, BOIIPOC 00 OTPEACICHUH MECTa COBEPIICHHS MPECTYIUICHUS CICAYET METOI0JIOTHYCCKH
OyIleT BEpHO pa3peliaTh UCXOAsl U3 MOAX0a K ONpEAeICHHUI0 BPEMEHH €ro COBEPIIICHUS U C OMOpOoi Ha Hero. Tak,
MMOCKOJIbKY BPEMEHEM COBEPIIICHUS MMPECTYIUICHUS SIBIISIETCS BPEMS COBEPIIEHIS KOHKPETHOTO JNeHCcTBHS MK 0e3-
JIEHCTBUSI, ONMMCAHHOTO B OOBEKTUBHOW CTOPOHE IMPECTYyIUICHUs, 0e3 MPHUBSI3KA ee K MOMEHTY HACTYIUICHHUS TO-
CJICJICTBUI MPECTYITHOTO JEAHUS, TO U ONPEACIAThH MECTO COBEPIICHUS NMPECTYIUICHUS HE00X0IUMO 0e3 MOCTaHOB-
KH 3TOTO BOIPOCA B 3aBUCHUMOCTh OT MECTa HACTYIICHUS €TI0 MOCJIEICTBUMA.

WHTEpEeCHBIM SBISETCS TO 0OCTOSTENBCTBO, YTO, ITYCTh B MPHBS3KE K MOCIEACTBUSM COBEPIICHHOTO MPECTYII-
JICHUSI TIOJIXOJT K OIPEIIEICHUIO0 BPEMEHH €0 COBEPILECHHS CIIY>KUT XOPOIIYIO CIYXKO0Y, UMCHHO BPEMsI COBEPIICHUSI
MPECTYIJICHUS SIBJISICTCS MOCIECAYIONEH XapaKTePUCTHKON MPECTYIMHOTO JACSHUS, 3aTPyAHSIONICH OXHO3HAYHOE
OTIpe/IeTIeHIe MECTa €r0 COBEpIIeHUA. TaK, TUCKYCCHOHHBIM SIBIIIETCSI BOTIPOC, KaK OMPEAETUTh MECTO COBEpIIIe-
HUS TIPECTYILIEHUS, €CII OHO OepeT CBoe Havallo 3a mpeaenamu Teppuropun PD, a okaHYmBaeTcs Ha €€ TepPPUTO-
puu, 1 HA0OOPOT, HAUMHACT COBEPIIATHCS 3apY0EKOM, HO MpeKpaiaeTcs yxe B PO,

Krto-TO cumraet, 9TO MpECTyIUIEHHE CIIeyeT CYNTATh COBEPIICHHBIM Ha TeppuTopuu PD, ecim oHO HaYamoCh U
OBIJIO 3aBEpIIEHO Ha 3TOH TEPPUTOPHH, a TAKKe KOTJa Ha JAHHON TEPPUTOPUH OCYIIECTBISIACH XOTS OBl YacTb
(3MM30/) MPECTYIMHOTO AESHUSA, TO €CTh MPECTYIJICHHE HAYaJoCh, JIMOO MPOIOIDKAIOCH, JTUOO 3aBEPIIMIOCH HA
tepputopun PO [8, 9]. KTo-TO, 4TO MECTOM COBEpIIIEHHUS MPECTYIUICHHUS SBIJIAETCSA TOJBKO MECTO OKOHYAHMS Tpe-
crymHoro aestus [10]. Bropas mo3uius kakeTcs HaMm 0oJiee IOTHYeCKH BRIBEPEHHOH, 000CHOBAHHOW W TIOAXO/ -
el 71 1efield yroJoBHO-TIPABOBOM 3aIIUTH OOIIECTBEHHBIX HHTEPECOB. Tak, K apryMeHTaM B MOJIb3Yy 3TOTO MO~
X0J1a MOXKHO TIPUBECTH CIICIYIOIIEE:

a) MYCTh MBI U OTKA3JIUCh OT MPUBSI3KA MECTa COBEPIIEHUS MPECTYIUICHHS, TOCKOJIBKY 3TO KakeTcsl HaMm Ooiiee
METOJIOJIOTHYECKH BEPHBIM, YMAIATh €T0 3HAYeHHE He CTOWT. VICX0/s M3 NaHHBIX COOOpaXKEHUU K YUCITY TIPEeuMy-
MIECTB 3TOTO MOJXO0/a, HA HAII B3TJIAJI, MOXHO OTHECTH TO, YTO UMEHHO MECTO OKOHYAHUS COBEPIICHUS IIPECTYII-
JIeHWsI, KaK TPaBUIIO, SBISIETCS MECTOM HACTYIUICHWS HauOOINBIIX HEOIarompusATHBIX IOCIEICTBUA OT MPECTYII-
JICHHS,

0) Tako¥ MOIXO0] TO3BOJISIET CKOHIICHTPUPOBATH JICUCTBHE YT'OJOBHO-IIPABOBOTO 3alpeTa Ha TEPPUTOPUH OTHOU
CTpaHbl, YMEHBIIAs MPU 3TOM KOJIUYECTBO CIIOPOB O YIOJOBHO-TIPABOBOM FOPHUCIUKIINHN, B OTHOIICHHUH CIIyJacs,
KOT'JIa TIPECTYIUICHHE COBEPINAIOCh OJJHOBPEMEHHO Ha TEPPUTOPHH HECKOIBKHUX CTPaH;

B) TAKO# MOJIXO0/1 MO3BOJISIET M30eraTh CyAeOHBIX OMIMOOK M MOJABOIUT YrOJOBHBIM 3aKOH MAaKCUMAJILHO OJIU3KO
K COOJIIOJICHUIO MPUHIIMIIA MPABOBON OIMPEICIICHHOCTH B YaCTH ONPEICIICHUS MMPOCTPAHCTBEHHBIX IPEICIIOB €ro
EUCTBUA.

[lo HamreMy MHEHUIO, HATMYME BBHISBICHHBIX HAMU MPOOJIEM, B CBOIO O4Yepellb, JEMOHCTPUPYET HAIMYKE TPO-
0JIeM B OTIPEJICIICHHOCTH IIPEIEIIOB JICHCTBHUS YTOJIOBHOTO 3aKOHA M ONPEACIICHHOCTH YTOJIOBHOTO 3aKOHA B IICJIOM.
Hepaspemenne qaHHBIX BOIIPOCOB B IIPABOBOM PETYJIWPOBAHUM W BOSHHUKHOBEHUE JAHHBIX CHTYaIlUi HA MPAKTHKE
B OyIyIeM MOXKET He TOJIbKO HAPYIIUTh MPaBa U 3aKOHHBIC HHTEPECHI JIUI], B OTHOIIEHUN KOTOPHIX OyIeT MHUIIH-
HWPOBAHO YrOJIOBHOE MPEC/ICIOBAaHKE, HO U MMPUBECTH K HY/UTH(DHUKAIIMYA 3aKOHOIOIOKEHHMA, COACPIKAIIUX MPUHITH-
Bl ICHCTBUS YTOJIOBHOTO 3aKOHA B TIPOCTPAHCTBE M, B CBOIO OUYEPE.lb, V)K€ HETATUBHO CKA3aThCs HA 3aITUIIIAeMbBIX
HA JIaHHBI MOMEHT 3aKOHHBIX MHTEPECOB OOIIECTBA U TOCY/IapCTBa.

[ToxBos UTOT, IOYEPKHEM €IIIe pa3 BaXXHOCTh (POPMAITEHOM ONPEICIEHHOCTH MPEAEIIOB JEHCTBHS YTOJIOBHOTO
3aKOHA M BCEX HIOAHCOB, KACAIONMIMXCS JAHHOT'O BOIIPOCA, YTO B CBOIO OUEPEIb 03HAYACT HEJOIMYCTUMOCTh Pa3HO-
YTEHHUI U HEeeIUHOOOPa3HOro MOIX0/1a K ONpeIeTeHHI0 Takux npenenos. Kak cienyer u3 nosunuii KoHctuTyiu-
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orHoro Cyna P®, yromoBHOE 3aKOHOJATEIBCTBO HOCUT KpalHUW (MCKITFOUUTENBHBIN) XapaKTep, a CAHKIUU YTo-
JIOBHOTO TIpaBa SIBIIAIOTCS CAMHMHU TSDKKMMH CPEAM CaHKIUHM OpyTrux oTpacieid. TakuM o0pa3oM HENpaBHIBHOE
oTpezieNieHre MPOCTPAHCTBEHHBIX MPEJIENIOB, a 3aTeM M HENMPaBHIHLHOE MPUMEHEHHEe HOPM YTOJIOBHOTO IIpaBa MoO-
JKET CYILECTBEHHO HApPYIIUThH MPaBa U 3aKOHHBIE MHTEPECHI IPaKJaH. ITO, B CBOIO OYEpeab O3HAYAET, YTO BBISIB-
JICHHBIC B HACTOSIIIEH paboTe MpoOiieMbl TPEOYIOT CKOPEUIIero pa3peuicHusl U BHECCHHSI U3MEHEHUHN U JOTOJTHE-
HUU B JCICTBYIOIIEE PABOBOE PErYJIUPOBAHUE.
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OcHoBaHMSI CHMKeHHUSI HEYCTOMKH cya1amMu coraacHo cratbe 333 'K PO

banakmun H.B., acnupanr,
MockoBcKkHil (PUHAHCOBO-NPOMBINLIEHHBIN YHUBepcuTeT CHHeprus

Annomauusn: 6 cmamve paccmompen Kpumu4eckutl aHau3 RPakmuKu NPUMEHeHUsL ROJIONHCEHUSL ZPANCOAHCKO20
3aKOHOOAMENbLCME 06 YMEHbULEHUU HEYCMOUKU, 8 YaCMU YCMAHOBNIEHUs. CYOOM pazmepa HeyCMOUKU OMHOCAUelics
K OUMENbHOCIU HeUCNONIHeHUs: 0053amenbemed. AGmop npuxooum K 6800y, 4mo, papadamuleéds Ycioeus 0020-
60pA, KOHMPA2EHMbL HE UMEIOM 603MOICHOCTIU NPOU3BOILHO ONPEOelumb NAPAMEmpPsbl HEYCMOUKU, OHU OOJIICHbL
OPUEHMUPOBAMBCSL HA NPABONPUMEHUMENLHYIO NPAKMUKY U KPUMePUU COpa3MepHOCMU HEYCMOUKU, MeM CaMblM
CHUICAeMCsL ee 3HaYeHUue KaKk obecneyusarouje2o 06s3amenbcmed. B yensx yayyuwenus npasosoeo pecyiuposanust
asmop npeonazaem 3aKOHOOAMENbHO 3aKPenUumy npeoeiibl YMEHbUEHUS HeYCMOUKU, 02PAHUYUE MUHUMATLHYIO Ge-
JIUYUHY HEYCMOUKU 0OHOKPAMHOU Ktouesol cmaskou. T1o pe3yiomamam uccie008anus asmop npuxooum K 6bleo-
0y 0 MOM, Ymo Ha NPAKMUKe NPeoCmasiiemcs NPAsUIbHLIM HOO00EPICUBAMb HOOX00 MAKCUMATbHO20 000CHO8A-
HUsL CyOamu MOMUBOE CHUICEHUL HEYCMOUKU 6 cyOeOHblx akmax. Cyobl He OONHCHbL 0ZPAHUNUBAMbCS POpMAaTb-
HbIM YKA3AHUEM HA OYEHKY 6CeX 0OCMOosmenscmes 0eid u nepenuchléanuem npasosvix nosuyuil Bepxosnozo Cyoa
P®, maxue cyoebuvie axmol OOIINCHbL HANPABIAMbBCSL HA HOBOE PACCMOMPEHUE NO MOMUBAM HENOJIHO20 UCCNE)0-
8aHust 06cmosmenbems oend.

Knrouesvie cnosa: cnudicenue, HeycmouKka, HeCOPA3MepHOCHb, RPOCPOUKA, HOPMA, pazmep, Kpumepuu
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Abstract: the article considers a critical analysis of the practice of applying the provisions of civil legislation on
the reduction of the penalty, in terms of establishing by the court the amount of the penalty related to the duration
of non-performance of the obligation. The author comes to the conclusion that, when developing the terms of the
contract, the counterparties do not have the opportunity to arbitrarily determine the parameters of the penalty, they
must focus on law enforcement practice and the criteria of proportionality of the penalty, thereby reducing its value
as a security obligation. In order to improve legal regulation, the author proposes to legislate the limits of reduc-
ing the penalty, limiting the minimum amount of the penalty to a single key rate. According to the results of the
study, the author comes to the conclusion that in practice it seems correct to support the approach of maximum
justification by the courts of the motives for reducing the penalty in judicial acts. Courts should not be limited to a
formal indication of the assessment of all the circumstances of the case and rewriting the legal positions of the Su-
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IIpooGpa3 HeycToliku Ha Pycu BcTpedaercs yxxe B Pycckoit [IpaBae, omHako qaHHOE TOHSITHE BIEPBBIC 3aKPETI-
JICHO B KauecTBE MEPhl OTBETCTBEHHOCTH TOJBKO B Poccuiickom Ycrase o 6ankporcrax ot 19.12.1800. [To3nHee

HEyCTOMKa MosiBIIIach B JoKyMeHTax CBoja 3akoHOB Poccuiickod mmmepun 1833 r., oqHako HeycTolka mmena
xapakrep mTpada, Ipu 3TOM ee CHIDKEHHE CYI0M He JOITyCKalIoCh.
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Bo3MoxHOCTE cHMXKEHMS HeycTOoWKH nosBisiercs B I'paxknanckoM Konexkce PCOCP 1922 ropa, nm. 2 u 3 cr.
142 xoTOpOro IiIacuiy, 4To, €CIM HEYCTOWKa, MOZJIeKallas OIliaTe, CIUIIKOM BEJHKa B CPaBHEHHMU C JEHCTBU-
TETHHBIMHU TIOTEPSIMHA KPEIUTOPA, CyJl MOXKET €€ YMEHBIIHUTD 110 TPeOOBaHUIO MoJDKHUKA [ 1, cT. 142]. B ykasanHOM
Cllydae CyIbsl yYUTHIBAJ: YPOBEHB BBHIMOIHEHHS JOHDKHUKOM 00sI3aTENbCTBA; MMYIIECTBECHHBIC TO3UIIMN CTOPOHBL;
nr000i1 qpyroi MHTEpeC, 3acIy KUBAIOLINN YBa)KeHHE. Y MEHbIIEHHUE HEYCTOWKHU 110 OCHOBAHHSIM €€ Hecopa3MepHO-
CTH BIIEpBBIE 3aKpeInieHo B crathe 197 I'pakmanckoro Komexca PCDOCP or 11.06.1964 ropa [2, ct. 197].

B coBpemMeHHOM IpaBe JOMYyCTHMOCTh YMEHBIIEHHSI HEYCTOMKU MPeayCMOTpPEHA TPaXkIaHCKUM 3aKOHOJaTeNb-
ctBoM [3, ct. 333]. [logpazymeBaeTcs, 4TO CyAeOHBI OpraH MOXET MPUMEHUTh HOPMY 00 €€ YMEHBIICHUH IMPH
YCIIOBHH, YTO OHA SIBHO HE COOTHOCHUTCS C IOCIEACTBHUSMH, K KOTOPBIM NpHBEN (aKT HEBBIIOIHEHUs 00s3aTelb-
CTBA.

[IpoGiems! Takoro ymenbieHus paccmarpuBaiuck [Ineaymom BC PO ot 24.03.2016 B [TocTtanoBnenun Ne7. B
JAaHHOM JOKYMEHTE MOXXHO HalTH HEKOTOpble KPUTEPUH, KOTOPHIMU PYKOBOZICTBYIOTCS CyIbl IPH Pa3pelIeHUH
yKa3aHHOro Borpoca. IIyHKT 75 opueHTUpyeT Ha TO, 4TO, OLEHUBAsA COM3MEPUMOCTh HEYCTOWKH, HY)KHO CpaBHU-
BaTh €€ BEJIIMYMHY C YCPEAHEHHBIMH HAYMCICHHSAMHU OOS3aTENbCTB MO KPEAWTaM KpPaTKOCPOUHOTO XapakTepa B
MECTHOCTH TJI€ HaXOIUTCcs KpenuTop. HeoOXoauMo yuanuThIBaTh TakKe MEPUO/], B KOTOPOM 00s3aTeNbCTBO HapyIie-
HO, BEJTMYUHY UHQISIINN.

OpHako ObUTO OBl HEMPABUIILHO TOBOPUTH O KAKUX-THOO HECOPa3MEpPHOCTSIX MpPU MaleHIeM OTKIOHEHHH OT
CPEIHEB3BEUICHHOW CTAaBKH, YYUTHIBAs, YTO JIETaJbHOE OMpEACICHUE, COJICPKUT B ceOe Takoe MOHATHE KaK <«SIB-
HOCTBY». Takme KpUTepuu HECOpa3MEpPHOCTH Tarkke Obud mpeameroMm paccmorpenus llpesmmmymom BAC PO
(mrcemo Nel7 ot 14.07.1997) cpenyt KOTOpPBIX: OYEHBb OONBIINE MPOIEHTH HEYCTONKM 3HAYUTEIHHO MPEBBIIIAI0-
Me Kakue-mu0o YOBITKH; JUIMTEIbHOE HEBbINOJMHEHHE o0s3aHHOCTe. BAC P® ykaspiBaeT Ha BO3MOXKHOCTH
OILIEHKM 0OOCHOBAaHHOCTH BBITOJIBI, TIONYUYEHHON KPEAUTOPOM, HApUMEp, €CIU MperonaraeMas BeIHIiHa YObIT-
KOB, KOTOpPbIE BO3HUKHYT I10 IIPUYMHE HapyLIEHUs] 0053aTeNbCTBA, CYLIECTBEHHO MEHbBILE HCUYHCICHHON HEYCTOM-
kd. Bo3paxasi, kpeaurop He 00s3aH MPEACTaBIATH J0KA3aTeNbCTBA HAMYUE YOBITKOB, HO MOXET JOKa3bIBaTh
HaJIM4Me Pe3ybTaToB MOJOOHBIX HAPYIICHHUH MPH COMOCTABUMBIX YCIOBHX, KaK, HAPUMEp, JTOIyCKaeTcs yKa3a-
HHE Ha CMEHY CTaHJapTHBIX [TOKa3aTeJel phIHKA (MPOLEHTOB MO KPEAUTHBIM 00s3aTeNbCTBAM WU LIEH, IPUMEHSI-
€MBIX Ha TOBAapbl B pACCMaTPUBAEMBIH CPOK, BATIOTHBIC KYPChI U T.11.).

OO053aHHOCTB M0 MPEOCTABICHUIO JI0KA3aTeIbCTB TOTO, YTO KPEIUTOP MOIYYHI HEOOOCHOBAHHOE TPEeHMYyIIle-
CTBO, B YaCTHOCTH, BBITOAY, KOTOPYIO MOXKHO PaccMaTpuBaeMylo Kak HEOOOCHOBaHHYIO, BO3JIaraeTcs Ha OTBETUHKA
(ct. 56 I'TIK PD, ct. 65 AIIK PD).

N3ydenue npakTUKU CyJOB JaeT OCHOBaHHUE CAENaTh BBIBOJI, YTO CY[bI, OLIEHUBAs COPa3MEPHOCTh HEYCTOMKH,
BBIIETISIIOT U Apyrue kputepuu. Hampumep, cormacHo Pemenust Koctpomckoro paiionHoro ot 09.11.2022 cynes
y4eJl B UMCIIE IPOYHX OOCTOSITENBCTB MIEPHOJ IPOCPOUKH, COOTHOIIEHHE pa3Mepa HEYCTOMKM U OCHOBHOT'O 00s13a-
TEJIbCTBA, HETATUBHBIC TIOCIICCTBHUS ISl UCTIIA, CPOKK OOpalieHus 3a cyae0Ho# 3amuToii [2, c. 4].

TeMm He MeHee, aHaIHU3 MOCNIeTHEN CyIe0HOM TIPAKTUKU MTOKA3BIBAET, YTO CYIBI, B TOM YHCIIC HA YPOBHE OKpYTa,
Bomnpeku no3uuy BepxosHoro Cyna PO, yacto He NpuBOJAT B CyI€OHBIX aKTaX KOHKPETHBIX MOTHBOB CHIKCHHMS
HEYCTOHKH, a OrpaHMYMBAIOTCS JIMIIb UTHPOBAHUEM BBILIECCTOSIINX CYJOB M (OpPMalbHBIM yKa3aHHEM Ha ycTa-
HOBJICHHE CyJIOM OanaHca MeXIy HapylIeHHeM W Mepoil oTBeTcTBEHHOCTH. Kak mpumep, KoppekTHo ykasath [1o-
cTaHOBJIeHHsI ApOuTpaxkHOro cyna MockoBckoro okpyra ot 18.01.2023 [5] u ot 18.01.2023 [6].

ITpumep BbIHECEHHUs] MOTHBUPOBAHHOTO PerieHuss MOKHO YBHIETh NMpU paccMoTtperuu nena A13-16970/2021.
000 «I'K «HoBotpanc» obparuiock ¢ uckom k [TAO «CeBepcranb» 0 B3bickanuu Iutpada B pazmepe 61590600
pyOuieit 32 HEeHOPMATHUBHBIN MPOCTOM, B CBSA3M C HAPYIICHUEM JOTOBOPA OKAa3aHUS YCIYT MO MPEJIOCTABICHUIO Ba-
TOHOB JJISl OCYILECTBJICHHS IIEPEBO30K Ipy30B. HeycTolika Oblyia yMeHbIIEHa TIEPBOM MHCTaHIMM B 1Ba pasza. Cyx
OpPSIMO yUeJl CIOKUBIIYIOCS SKOHOMHYECKYIO0 00CTaHOBKY (BEPOSITHO, HU3Kasi MPOITyCKHAsI CIIOCOOHOCTh CTaHIIMN
MOTPY3KH), Y4el, 4To pazmep mrpada cocraBisieT 27,85 % 0T CTOMMOCTH TOJIB30BaHHS BATOHOM 32 CYTKH, a TaKKe
HE3HAYUTEIbHOCTh MEPHO/A IPOCTOEB YacTH BaroHoB. C BBIBOJAAMH Cy/a COIJIACHIIMCH M BBIIIECTOSIIINE HHCTaH-
1uH, B ToM yrcie Bepxosuslii cyn Onpenenennem Ne307-0C22-28043 ot 03.02.2023.

B npyrom nene HeycToiika yMeHbIIIEHA B JIBa pa3a, MPUHSAB BO BHUMAaHKE JOOPOCOBECTHOE TOBEJCHHE KOHTP-
areara. MKY u opranuzamueil 3akirodancst roc. KOHTPAKT Ha YCIYTH MO COACPKAHHUIO TEPPUTOPHH. 3aKa3UUKOM
ycIyr ObUTH HaYHCIICHbI CyMMbI HEYCTOWKH IO KOHTPaKTy. Apoutpaxuslii cya Bosoronckoii o0nactu paccMaTpu-
Basl JIEJI0 TMPUHSII PEIIeHNe YMEHBINTH HEYCTOWKY [7, ¢. 10]. Cyx MOTHBHPOBAI 3TO TEM, UTO T€ 3aMEYaHMsI, KOTO-
pBIe OBUIM YCTaHOBJICHBI MPU MPOBEACHUN KOHTPOJBHBIX MEPONPHUATHH, COTJIACHO COJEPKAHUIO aKTOB, YCTpaHs-
JCh OOLIECTBOM C HAaMMEHBIINM KOJUYECTBOM IPOCPOUYEHHOI'O BPEMEHH, YOBITKOB Ha CTOPOHE OTBETUYHMKA CBS-
3aHHBIX C HAPYILIEHUEM UCTLOM 0053aTeNIbCTB IO KAUECTBEHHON YOOpKe roposia He BOSHUKIIM.

Ilo maomy gemy, Bropeim kaccannoHHbIM cynoMm B Ompenenennu oT 31.01.2023 6511 paccMOTpeH BOMIPOC O
B3bICKAHWM HEYCTOWKU MOTpeduTeneM ¢ 3actpoumuka [8, c. 3]. Kaccannonnas uHCTaHIUS yKa3aja, 4TO HE00XO-
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OUMO OIPENeNsTh pa3yMHBIH OajJaHC MEXAY pa3MepaMH YOBITKa, MPUYMHEHHOTO TPAXIAHUHY 110 IPUYMHE MPO-
CPOYKH C1aui 00BEKTa CTPOMTENLCTBA (B YACTHOCTH, PacXOJaMH Ha HAEM KHJIbS, YIYIICHHON BBITOJIOW B BEIH-
YHHE IPOLEHTHOr0 A0X0/a 110 0AaHKOBCKOMY BKIIaJy), 1 HAUUCIIEHHBIMU CyMMaMH HEYCTOMKH M mTpada.

Takum 06pa3oM, MOXKHO 3aKIIOYUTh, 4TO, mpuMeHsst ctaTbio 'K PO 00 ymeHblmeHnn HeycToO#KH, cyneOHbIe
OpraHbl IOCTATOYHO TIOJIHO YYHUTBIBAIOT Pa3biACHEHHUS BBICIIUX CyIeOHBIX WHCTAHIIMH, a TAKXKe HCCIEAYIOT U ApY-
rue 00CTOSITENbCTBA, B 3aBUCUMOCTH OT CYILECTBA Pa30MpaTeIbCTBA.

B curyanum, korzna cyq ycTaHOBHII OOCTOSTENBCTBA, HA OCHOBAHUM KOTOPBIX HEYCTOHKA MOYKET YMEHbBLIATHCS,
eMy TpeOyeTcsl OIpeeuTh CYMMY HEYCTOWKH, KOTOpas ABJSIETCS COpa3MEPHON B KOHKPETHBIX 0OCTOSITENbCTBAX.
JlaHHBIN BOIPOC OTHOCHTCSI MCKIIIOYMTENIFHO HAa YCMOTPEHHE CyJAa, OJHAKO cyneOHas MpakTHKa BbIpaboTaia 3a-
MpeT Ha M3MEHEHNE HEYCTOWKM Ha BEMYHHY MEHBIIYIO, YeM MPEeAyCMOTPEHO y4eTHOH craBkoi banka P® [9, m.
2]. B yacTtHOCTH, IperycMaTpUBAaeTCs, YTO U3MEHEHUE HEYCTOWKHM HIDKE BEIMYMHBI yKa3aHHON Y4E€THOW CTaBKU
IpeayCMaTpPUBAETCS TOJIBKO B CIIydyasiX, HOCSIIUX MCKIIOUUTENbHBIA XapakTep. Takue ciaydau KacaroTcs 00CTos-
TEJIbCTB, KOT/1a, HAIIPUMEp, BeIUUNHA YOBITKOB KPEAUTOPA UCXOS U3 OIUIATHI 32 IIOJIb30BAaHUE JCHEXKHBIMU CPe-
CTBaMH, CYIIECTBEHHO HPEBBIIIAET MPOLEHTHI, OOBIYHO BBHIIUIAYMBAEMBIE B OOCTOSTENBCTBAX MPEAYCMOTPEHHBIX,
HampuMep, yCIOBUSIMH 3aliMa, KpeIUTOBAaHUA, KOMMEPUECKOT0 KPEeUTOBAHUS.

Henp3s HE OTMETHUTB, YTO CyABI 3a4aCTYyH0 UTHOPUPYIOT JAaHHBIE Pa3bsCHEHHA U CHIKAIOT pa3Mep HEYCTOWKH
NPOM3BOJIBHO, HW)KE MUHUMAJIBHOTO Tipeaena. Kak mpumep MoxHO npuBecTd Pemenne ApOUTpaxHOTO cya Tropo-
na Mocksel nipunstomy 17.10.2022 [10], B COOTBETCTBHM C KOTOPBIM pa3Mep HEYCTOMKH CHW)KCH OoJiee 4eM B
LIECTh pa3, BOIpeKku pazbsicHeHussM BAC PO.

CymiecTByeT IUCKYCCHsl O COOTHOLICHHH YMEHBIICHHUS HEYCTOHKM M NMPHHLUIA CBOOOABI JOrOBOpa, 3aKperl-
nenHoro ['K P®. C ogHOl CTOPOHBI, CUMTAETCSA, YTO CTOPOHBI, 3aKI0Yasl JOTOBOp, MPUHUMAIOT Ha cebsi 00s3a-
TEJICTBA HECTU OTBETCTBEHHOCTH B BHJIE BBHIIIAT €CIIM JOTOBOP OyAET HapylleH, a 3HAYUT U Kakoe-TuOo BMella-
TENbCTBO B JaHHBIE OTHOIIEHUS HEAOMYCTUMO. Kpome Toro, HeycToiika IMeeT IBOMCTBEHHYIO IIPABOBYIO IPUPONY,
SBTISISICH OJIHOBPEMEHHO M oOecrieueHreM, B MepOil OTBETCTBEHHOCTH 3a HapylleHus. Hajauuue 3aBBILICHHOW He-
YCTOWKH B JIOTOBOPE MOXKET OKa3blBaTh CTUMYJIMpYIOLIEE BIHMSIHAE HAa KOHTPAareHTa, MOOYXKIaTh €ro K CBOEBpe-
MEHHOMY HCIIOJIHEHHUIO 0053aTelIbCTB BCEMU AOCTYIHBIMU criocobamu. OJHAKO, €Cii KOHTPareHT OyIeT yBepeH,
YTO Cy/ B JTIOOOM CIIy4ae CHH3HUT pa3Mep HEYCTOWKH, CTUMYIUPYIOMIHH dPPEKT TaKOi HEYCTOWKH, 00eCTIeUnBatO-
el 00s3aTeNbCTBO, OYAET HUBEIMPOBAH, TPAXKAAHCKHI 000OpOT TeM caMbIM JMIIAeTcs MmporHosupyemoct. C
JpYyroi CTOPOHBI, 3a4aCTyI0 MPU 3aKJIOYEHHH JIOTOBOPA CTOPOHBI 00JIAAAIOT PA3IUYHBIMU IEPETOBOPHBIMU BO3-
MOYKHOCTSIMU (CHJIBHAsI U ci1abasi CTOPOHBI JOTOBOPA), YTO MO3BOJIAET CHIIBHOW CTOPOHE HaBs3aThb KOHTPAreHTY
0oJiee J)KEeCTKHEe YCIOBUS, B TOM YHCIIe U TIOBBIIICHHBIN pa3Mep MTpadHbIX CAaHKIIHUH.

B cnyuasx ymeHbIIEHHsS 3aKOHHOM HEYCTOMKH, 310yNOTpeOIEHHEM MPaBOM MOYKHO CUHTATh, BEPOSTHO, JIUIIb
JUINTEeNIbHOE HEe oOpalleHre C MICKOM O B3bICKAHWH HEYCTOMKH K OTBETUHMKY C LIEJIBIO YBEIHMUEHHS pasMepa uMylLe-
CTBEHHBIX TpeOOBaHUH, YTO JOBOJBHHO PACIPOCTPAHEHO Ha OCHOBAHWHU MCKOB O 3alllUTE MOTPEOUTEILCKUX IMPaB.
OpnHako B KaXJOM KOHKPETHOM JIeJie CyJl BCE PaBHO JIOJKEH MOTHBHPOBATH MPHUYMHBL, TI0 KOTOPHIM CHIDKEH pas-
Mep, OCHOBBIBASICh Ha Pa3bsCHEHUSIX BBICUIMX CYyAEOHBIX MHCTAHLIMN, KOTOpble OBUIM PaccMOTpeHBbI Bhile. M3-3a
(hopmanbHOrO NOAX01a CYAOB U OTCYTCTBHSI MOTHBOB CHIDKEHHS BepXoBHBII Cya OTHpaBMIl HA HOBOE pacCMOTpe-
HHUE Cpa3y HECKOJIbKO JIeN MO CTPaxoBBIM cropam coryiacHo OmpenenenusiM, BeiHeceHHbIM 31.05.2022 mpu pac-
cMoTpenuu nena 49-KI'22-7K6, ot 21.06.2022 no neny 53-KI'22-12K8, BeiHecenHomy 19.07.2022 npu paccmort-
penun aena 24-KI22-2K4 u ot nater 28.06.2022 BeiHECEHHOMY Ipu paccMoTpenuu aena 11-KI'22-10K6.

Takum 00pa3zom, Mo pe3ybTaTaM UCCIIeIOBaHUS MOXKHO CJENaTh BBIBOJ, YTO MIPABONPHUMEHUTEIbHAS MTPAKTHKA,
B ocobeHHoctr BepxoBHblii cyn PO, BeipaboTana onpeiesieHHbIE KPUTEPHH, Ha KOTOPBIE JIOJDKHBI OPHEHTHPOBATh-
cs cynsl ipu npuMeneHnn ctatb 'K PD 00 ymeHbIIEHHH HEYCTOEK, K YUCITy KOTOPBIX OTHOCSTCS, B TOM YHCIIE,
CpaBHEHHUE HEYCTOHKH CO CPEIHEB3BEIICHHON KPEAUTHON CTaBKOMU, JIUTEIHFHOCTh HEHUCIIONHEHHS 00513aTeNhCTRA,
BO3MOJKHBIE YOBITKH KOHTpareHTa, Cpoku oOpalleHusl UCTIa 3a 3aluToi. TeM He MeHee CyJl B KaKJJOM KOHKpEeT-
HOM ClIydae JOJDKEH YYHMTBHIBATh CKJIaJbIBAIOIIMECs (QaKTHUECKHE OOCTOSTENbCTBA IO JeNy, NPUHUMATh MX BO
BHUMAaHHUE U OLIEHUBATH B3aMMOOTHOLIECHHUs] CTOPOH HA MPEIMET 3JI0yNOTPEOICHHUS TPABOM.

[TpuMeHsIeMBblid TOAXO0, B YaCTHOCTU TOJJIEPKAHHBI KOHCTUTYIIHOHHBIM CYIOM, (aKTHYECKH OTPaHUYMBACT
cBO0OOY TIOTOBOpa, MPHUIAET HEYCTOWKE WMIEPATUBHBINA XapakTep. Pa3pabaTeiBasi ycioBusi 10roBopa, KOHTpareH-
ThI HE MOTYT ITPOM3BOJIBHO OINPENIEINUTE Pa3Mep HEYCTOMKH, JOIKHBI OPUEHTHPOBATHCA HA PAaBOIPUMEHUTEIBHYIO
MPAKTUKY ¥ KPUTEPUN COPa3MEPHOCTH, TEM CaMbBIM CHIDKAETCS €€ 3Ha4eHHe Kak crocola oOecreyeHns UCTIOIHE-
HUSI 005132 TENBCTB.

s ynydinenust mpaBoBOIO PEryJIMPOBAaHUS MIPeAIaracTcs 3aKOHOJATENbHO 3aKPEUTh IPEENbl CHUXKEHHUS CY-
JIOM HEYCTOEK, OrpaHMYMB MUHHMAJIBHBIA pa3Mep OJHOKPATHBIM pa3MepoM KIIH04eBOW cTaBKH. CHUTyalus, MpH
KOTOpOMW, CTOPOHA, MPeIyCMOTpEBIIasl JOTOBOPHYIO HEYCTOWKY, HAXOJIWUTCS B XYJIIEM MOJIOKEHUH, YEM, JIHIIO,
BOOOIIIE HE YCTaHOBHUBIIIEE HEYCTOMKY B IOTOBOPE, JOJKHA OBITH MOJTHOCTHIO NCKITIOYEHA.
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B mpaBonpuMeHHTENBHON NMpakTHKE MPEACTABISAETCS MPaBUIBHBIM IMOAACPKUBATH MOAXOJ MaKCHMAalbHOTO
000CHOBaHUS CyJaMHd MOTHBOB CHIKEHUS B CyAeOHbIX akTax. Cyabl HE JOJDKHBI OIPaHUYMBATHCS (HOPMATBbHBIM
yKazaHHEM Ha OIIEHKY BCeX OOCTOSITEIhCTB JeNia M MepenrChIBaHIeM MPaBoOBbIX no3unuii Bepxosaoro Cyna PO,
Takue CyaeOHbIe aKThl JOJDKHBI HAIpPaBISATHCS HA HOBOE PAcCMOTPEHHE IO MOTHBAM HEMOJHOTO HCCICIOBaHUS
00CTOATENBCTB JIeNa.

JIuteparypa

1. «I'paxxganckuii xomekc PCOCP» 1922 roma, yrB. IlocranoBienmem BIMK ot 11.11.1922. URL:
https://client.consultant.ru/site/list/?id=1017934443

2. «'paxkpanckuit KOJIEKC PCDCP» 1964 roja, VTB. BC PCOCP 11.06.1964.
URL:https://demo.consultant.ru/cgi/online.cgi?req=doc&rnd=T23Uiw&base=L AW &n=1838&dst=100003&field=
134#ZjochZTIR7aTupmbl

3. «['paxmanckuii komexc Poccuiickoit ®@enepanum»y (I'K P®D) or 30 nHosOps 1994 roma N 51-03. URL:
https://www.consultant.ru/document/cons_doc_LAW 5142/

4. Pemenne JlennHckoro paiionHoro cyzaa ropoaa Kocrpomsr ot 09.11.2022 mo nemy Ne 2-2893/2022. URL:
https://leninsky--
kst.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=68144017&delo_id=1540005&n
ew=0&text _number=1

5. IloctanoBnenne Apoutpaxsoro cyga MockoBckoro okpyra ot 18.01.2023 Ne ©05-33344/2022 no memy Ne
A41-12877/2022. URL: https://kad.arbitr.ru/Document/Pdf/95082f89-f64c-4fdd-a3ec-c0da357754¢3/45a97985-
9e00-4ab4-afe3-9219055f9475/A41-12877-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True

6. [TocranoBnenne Apourpaxkaoro cyjaa MockoBckoro okpyra ot 18.01.2023 Ne ©05-33552/2022 no nmeny Ne
A40-75527/2022. URL: https://kad.arbitr.ru/Document/Pdf/3ebb95ea-4aa7-481f-bb32-8¢16d32d2d7d/77f4df00-
ab3b-4102-8d20-bece60719f11/A40-75527-2022_20230118 Postanovlenie_kassacii.pdf?isAddStamp=True

7. Pemienne ApOutpaxnoro cyaa Bomoroackoit obmactu ot 13.12.2021 mo memy A13-2821/2021. URL:
https://kad.arbitr.ru/Document/Pdf/0a54fc32-c0eb-4ff3-bbf3-de9f71abbb22/b14d6927-0fe2-4534-9583-
68af7dee7561/A13-2821-2021 20211213 Reshenie.pdf?isAddStamp=True

8. Onpenencure Broporo kaccaruoHHOTo cyaa obmieit ropucauknuu ot 31.01.2023 Ne 88-1884/2023. URL.:
https://2kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=6801652&delo_id=2800
001&new=2800001&text _number=1

9. ITocranosnenue [Inenyma BAC P® ot 22.12.2011 Ne 81 «O HEKOTOPBIX BOMPOCAX MPUMEHEHUS CcTaThu 333
I'K Pd». URL: https://vsrf.ru/documents/all/18184/

10. Pemtenne ApOutpaxHoro cyma ropoga Mocksbl ot 17.10.2022 mo nmeny A40-202632/2021. URL:
https://kad.arbitr.ru/Document/Pdf/47ff3e34-9988-4e9a-8e93-f06643ca43b7/f4e01b9b-07cd-4695-b523-
bd51ee42fdea/A40-202632-2021_20221017_Reshenija_i_postanovlenija.pdf?isAddStamp=True

References

1. «Grazhdanskij kodeks RSFSR» 1922 goda, utv. Postanovleniem VCIK ot 11.11.1922. URL:
https://client.consultant.ru/site/list/?id=1017934443

2. «QGrazhdanskij kodeks RSFSR» 1964 goda, utv. VS RSFSR 11.06.1964.
URL:https://demo.consultant.ru/cgi/online.cgi?req=doc&rnd=T23Uiw&base=L AW &n=1838&dst=100003&field=
134#ZjochZTIR7aTupmbl

3. «Grazhdanskij kodeks Rossijskoj Federacii» (GK RF) ot 30 nojabrja 1994 goda N 51-FZ. URL:
https://www.consultant.ru/document/cons_doc_LAW 5142/

4. Reshenie Leninskogo rajonnogo suda goroda Kostromy ot 09.11.2022 po delu Ne 2-2893/2022. URL.:
https://leninsky--
kst.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=68144017&delo_id=1540005&n
ew=0&text_number=1

5. Postanovlenie Arbitrazhnogo suda Moskovskogo okruga ot 18.01.2023 Ne F05-33344/2022 po delu Ne A41-
12877/2022. URL: https://kad.arbitr.ru/Document/Pdf/95082f89-f64c-4fdd-a3ec-c0da357754¢3/45a97985-9e00-
4ab4-afe3-9219055f9475/A41-12877-2022_20230118 Postanovlenie_kassacii.pdf?isAddStamp=True

6. Postanovlenie Arbitrazhnogo suda Moskovskogo okruga ot 18.01.2023 Ne F05-33552/2022 po delu Ne A40-
75527/2022. URL: https://kad.arbitr.ru/Document/Pdf/3ebb95ea-4aa7-481f-bb32-8¢16d32d2d7d/77f4df00-ab3b-
4102-8d20-bece60719f11/A40-75527-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True

23


https://client.consultant.ru/site/list/?id=1017934443
https://demo.consultant.ru/cgi/online.cgi?req=doc&rnd=T23Uiw&base=LAW&n=1838&dst=100003&field=134#ZjochZTIR7aTupmb1
https://demo.consultant.ru/cgi/online.cgi?req=doc&rnd=T23Uiw&base=LAW&n=1838&dst=100003&field=134#ZjochZTIR7aTupmb1
https://www.consultant.ru/document/cons_doc_LAW_5142/
https://leninsky--kst.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=68144017&delo_id=1540005&new=0&text_number=1
https://leninsky--kst.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=68144017&delo_id=1540005&new=0&text_number=1
https://leninsky--kst.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=68144017&delo_id=1540005&new=0&text_number=1
https://kad.arbitr.ru/Document/Pdf/95082f89-f64c-4fdd-a3ec-c0da357754c3/45a97985-9e00-4ab4-afe3-9219055f9475/A41-12877-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/95082f89-f64c-4fdd-a3ec-c0da357754c3/45a97985-9e00-4ab4-afe3-9219055f9475/A41-12877-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/3ebb95ea-4aa7-481f-bb32-8c16d32d2d7d/77f4df00-ab3b-4102-8d20-bece60719f11/A40-75527-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/3ebb95ea-4aa7-481f-bb32-8c16d32d2d7d/77f4df00-ab3b-4102-8d20-bece60719f11/A40-75527-2022_20230118_Postanovlenie_kassacii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/0a54fc32-c0eb-4ff3-bbf3-de9f71abbb22/b14d6927-0fe2-4534-9583-68af7dee7561/A13-2821-2021_20211213_Reshenie.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/0a54fc32-c0eb-4ff3-bbf3-de9f71abbb22/b14d6927-0fe2-4534-9583-68af7dee7561/A13-2821-2021_20211213_Reshenie.pdf?isAddStamp=True
https://2kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=6801652&delo_id=2800001&new=2800001&text_number=1
https://2kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=6801652&delo_id=2800001&new=2800001&text_number=1
https://vsrf.ru/documents/all/18184/
https://kad.arbitr.ru/Document/Pdf/47ff3e34-9988-4e9a-8e93-f06643ca43b7/f4e01b9b-07cd-4695-b523-bd51ee42fdea/A40-202632-2021_20221017_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/47ff3e34-9988-4e9a-8e93-f06643ca43b7/f4e01b9b-07cd-4695-b523-bd51ee42fdea/A40-202632-2021_20221017_Reshenija_i_postanovlenija.pdf?isAddStamp=True

International Law Journal 2023. Tom 6. N26.

7. Reshenie Arbitrazhnogo suda Vologodskoj oblasti ot 13.12.2021 po delu A13-2821/2021. URL:
https://kad.arbitr.ru/Document/Pdf/0a54fc32-c0eb-4ff3-bbf3-de9f71abbh22/b14d6927-0fe2-4534-9583-
68af7dee7561/A13-2821-2021 20211213 Reshenie.pdf?isAddStamp=True

8. Opredelenie Vtorogo kassacionnogo suda obshhej jurisdikcii ot 31.01.2023 Ne 88-1884/2023. URL:
https://2kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=6801652&delo_id=2800
001&new=2800001&text _number=1

9. Postanovlenie Plenuma VAS RF ot 22.12.2011 Ne 81 «O nekotoryh voprosah primenenija stat'i 333 GK RF».
URL: https://vsrf.ru/documents/all/18184/

10. Reshenie Arbitrazhnogo suda goroda Moskvy ot 17.10.2022 po delu A40-202632/2021. URL:
https://kad.arbitr.ru/Document/Pdf/47ff3e34-9988-4e9a-8e93-f06643cad3b7/f4e01b9b-07cd-4695-b523-
bd51ee42fdea/A40-202632-2021_20221017_Reshenija_i_postanovlenija.pdf?isAddStamp=True

24



International Law Journal 2023. Tom 6. N26.

AKTyaJibHBIe TP00JIeMBI POBe/IeHNs] HAJIOTOBBIX POBEPOK B PaMKaX HAJIOT0BOI0 KOHTPOJIS

ITonomapen O.B., crapmuii npenogaBareb,
3ynun A.B.,

ITo3nsaxos K.C.,

Ilasaxos E./.,

Mo:kenko H.C.,

IOpuanueckas mkoJa,

JanbHeBocTOYHBIN (enepaibHbIi YHUBEPCUTET

Annomauua: 0anHas cMamovs nPOGOOUM AHANU3 AKMYATLHBIX NPOONeM, C8A3AHHBIX C NPOGedeHUeM HAO208bIX
NPOBEPOK 8 PAMKAX HAL0208020 KOHMPOJs. Ona udenmuduyupyem OCHOBHbLE 6bI308bl, MAKUE KAK HEOOCMAMOY-
Hoe paszsumie 3aKoHO0amenbHoll 0a3zvl, HedhekmusHble opmbl U MEemoObl NPOBePOK, Heuemiue npoyedypol
mpebosanusi OONOIHUMENLHBIX OOKYMEHMO8, 3A00INCEHHOCMb neped OH0NHCEMOM, O0SPAHUYEHHOe 63aUMOOel-
cmaue mexncdy HAN0208bIMU opeanamu u opyeumu cmpykmypamu. Ha ocnose nposedennozo ananuza cmamos
npeonazaem psao peKoMeHOAyull Oa YIyyuleHUus Hal0208020 KOKMPOJiA. Aemop cmamvu pekomeHoyem pazsumue
3aKOHO0amMeNbHOU 0a3bl HA OCHOBE NPO3PAYHOCMU, CHPABEOIUBOCMU U IPDeKmUsHOCIU, VayyuieHue npoyeoyp
HAL020BbIX NPOBEPOK U YMOUHEeHUe mpebosanull Kk 0OnoaHumenvHol dokymenmayuu. Takoice agmopom npeonaza-
emcs paspabomka KOMNJIEKCa Meponpusmuil O CHUNCEHUS 3A00JHCEHHOCMU neped Or0xicemom yepe3 compyo-
HUYeCmMB0 HANI0208bIX OP2AHO8 C (PeOePATIbHLIMU U PECUOHATbHIMU OP2AHAMU 3aKOHOOAMENbHOU enacmu. Ykpen-
JleHue 83auUMO0etUCmauss Mexcoy HAN0208bIMU OP2AHAMU U OPYeUMU CIMPYKIYPAMU, MAKUMU KAK NPABOOXPAHU-
menbHble OpeaHvl, U 68edeHUe CUCHEMbl NOOWPEHUTL 0151 COMPYOHUKO8 HANO208bIX UHCNEKYUL MAaKdice AGNAIOMCS
BAINCHBIMU MEPAMU OJisL NOBIUEHUSL DPPEKMUBHOCIU HATO208020 KOHMPOJISL.

Cmamwsi nooyeprugaem GAX’CHOCMb pelleHuss OaHHbIX Npobaem 018 OOCuUdICeHUs yeael Nnpo3payHol u I¢p-
GexmugHoll Hanoe08ou cucmemvl, obecneuyugaroueli cooa0deHue NPas U UHMEPecos HAL02ONIAMENbUWUKOE U
YCmOU4ugble NOCMYNJIeHUs HAL0208bIX 00X0008 8 0r0xcembl. [lpednodcentvle peKOMeHOAYUU MOSYM CIYHCUMD
OCHOBOU 0J1 OANbHEUUUX UCCTIe008aAHUIL U pa3paAbOMKU NOIUMUK 8 00IACMU HAN0208020 KOHMPOJIA.

Knrwouesnie cnosa: nanozosas npogepxa, HAI0208blll KOHMPOLb, 3A00JACEHHOCHb, 83aUMOdelicmaue, Hal0208ds
KYIbmypa, cucmema noouperus

Jas uutuposanus: Ilonomapes O.B., 3ynun A.B., Ilo3zusxos K.C., Illnaxos E.Jl., Moxenko H.C. Akryans-
HbIe MPOOJIEMbI TPOBEICHHUS HAJIOTOBBIX MPOBEPOK B paMKkax HaioroBoro koutposs // International Law Journal.
2023. Tom 6. Ne 6. C. 25 — 29.

IMoctynuna B penakuuto: 19 urons 2023 r.; [Ipunsara B gopaboranHom Buje: 9 utons 2023 r.; OmoOpeHa st
myOmmkaryum: 21 utomnst 2023 T.

Current problems of tax audits in the framework of tax control

Ponomarev O.V., Senior Lecturer,
Zudin A.V.,

Poznyakov K.S.,

Shlyakhov E.D.,

Mozhenko N.S.,

Law School,

Far Eastern Federal University

Abstract: this article provides an analysis of current problems associated with tax audits as part of tax control.
It identifies the main challenges, such as insufficient development of the legal framework, ineffective forms and
methods of inspections, unclear procedures for requesting additional documents, debts to the budget, limited inter-
action between tax authorities and other structures. Based on the analysis, the article offers a number of recom-
mendations to improve tax control. The author of the article recommends developing the legal framework based on
transparency, fairness and efficiency, improving tax audit procedures and clarifying requirements for additional
documentation. The author also proposes the development of a set of measures to reduce debts to the budget
through the cooperation of the tax authorities with the federal and regional legislative bodies. Strengthening inter-
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action between tax authorities and other structures, such as law enforcement agencies, and introducing a system of
incentives for tax officers are also important measures to improve the effectiveness of tax control.

The article emphasizes the importance of solving these problems in order to achieve the goals of a transparent
and effective tax system that respects the rights and interests of taxpayers and sustainable tax revenues to the
budgets. The proposed recommendations can serve as a basis for further research and policy development in the
field of tax control.

Keywords: tax audit, tax control, debt, interaction, tax culture, incentive system
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Tema npoBeneHUs HAIOTOBBIX MPOBEPOK B paMKax HAJIOIOBOTO KOHTPOJS aKTyajbHA MO HECKONBKUM IMPHYH-
HaM.

Bo-niepBbIX, Hanoru SBJSIOTCS BaXKHBIM MCTOUYHMKOM JOXOAOB Ul TOCYJapCTBEHHBIX O0r0/ukeToB. [IpaBuibHoe
B3MMaHHE HAJIIOTOB OOecreunBacT (PHMHAHCHPOBAHHE TOCYAApPCTBEHHBIX MPOTpaMM, COLMAIBHBIX YCIYT U HMH(ppa-
CTPYKTYPHBIX IPOEKTOB. 1103TOMY KOHTPOJIb 32 HCIIOTHEHHEM HAJOTrOBBIX 00S3aTEIbCTB IPAXKAaH U OpraHU3alui
ABJISIETCSl HEOOXOAMMBIM TSI MOAEPKaHUs (PMHAHCOBOM yCTOWYMBOCTH TOCYAapCTBA.

Bo-BTOpBIX, MPOBEICHUE HATOTOBBIX TPOBEPOK MOMOTAET OOPOTHCS C HATIOTOBBIMH 3JI0YIOTPEOICHUAMH, YKIO-
HEHHEM OT YIUIaThl HAJOTOB M JAPYTMMH HAJIOTOBBIMU MpaBOHApyLIEHUSAMH. Hamorossie opraHsl OCYIIECTBIISIOT
NPOBEPKU AJIS BBISBJICHUS HEACKIAPUPOBAHHOTO 10X0/a, HECOOTBETCTBUS MEXKAY YIUIAUCHHBIMHU HAJOraMu U Qax-
TUYECKUMH JT0XOJaMH, UCIOIb30BaHHS HAJIOTOBBIX JIBIOT HEMIPABOMEPHO U APYTUX HaPYILIEHUH HAJIOTOBOTO 3aKO-
HOJATEIbCTBA. JTO CIIOCOOCTBYET 00ECIEUEHHIO CIPABEIMBOCTH B CUCTEME HAIIOTOOOJIOKEHHUST M TIPeI0TBpaIle-
HHUIO HEPAaBEHCTBA B 00JIACTU HAJIOTOBBIX 0053aTENBCTB.

Llenp uccnenoBanusi — U3y4UTh aKTyaJbHbIE IPOOJIEMbI IPOBEJACHNS HAJIOTOBBIX MPOBEPOK B PAMKAX HAIOTOBO-
T0 KOHTPOJIS.

CornacHo ompeneneHuto, coaepxaiiemycs B cT. 82 Hamorooro xoaekca Poccuiickoit denepariu, HaIoroBbIH
KOHTPOJIb MPEICTABISIET cOO0H NEATEIBHOCTD, OCYIIECTBISIEMYIO YIIOJTHOMOYCHHBIMU OPraHaMHt C LIEJIbIO IPOBEP-
KU COOJIOJICHHST HANOTOTIJIATENILIINKAMH, HAJIOTOBBIMU areéHTaMu | TUIaTeIbIUKaMU COOPOB, a TAKXKe TIATENbIIHU-
KaMHU CTPaxOBBIX B3HOCOB 3aKOHOJIATEIbCTBA O HAJOrax W cOopax. DTOT KOHTPOIb OCYIIECTBISETCS B COOTBET-
CTBHH C TIOPSJIKOM, YCTaHOBICHHBIM HaorobiM kozgexcom [1].

HanoroBslii KOHTPOJIb — 3TO CUCTEMa MEP M MPOLENYpP, OCYLIECTBIIEMBIX HAJIOTOBBIMU OpraHaMH i o0ecrie-
YeHHUs1 COOJIOZCHUSI HAJTOTOBOTO 3aKOHOJATENBCTBA CO CTOPOHBI HAJNOTOIMJIATENbIIMKOB. Llenb HaloroBoro KoH-
TPOJIL COCTOHUT B TOM, YTOOBI OOECTIEUNTh CHPABEATMBOCTD U 3()(HEKTUBHOCTH HAJIOrOBOM cucTeMbl. OH IpeacTaB-
nsier co0oi mpolecc MPOBEPKH HAJOTOBBIX 00S3aTENbCTB U JIESATEIBHOCTH HAJIOTOIMJIATENBIINKOB CO CTOPOHBI
HAJIOTOBBIX OPTaHOB.

3HaueHNe HaJIOrOBOTO KOHTPOJISI COCTOUT B HECKOJIBKHUX aCTIEeKTax:

1. OO6ecneuenue cTaOMIBHOCTH 3KOHOMHUKH U (PMHAHCOBOM CHUCTEMBI CTpaHbl. Hamorosblil KOHTPOJb MO3BO-
JISIET TOCYAAPCTBY MOHUTOPUTH M PETYJINPOBATH JACHEKHBIE TTOTOKH B 3KOHOMHKE. JTO ITOMOTaeT Mpel0TBPaTUTh
HE3aKOHHBIEC (PMHAHCOBBIE CXEMBbI, YKIIOHEHHE OT YIIAThl HAJOTOB M JIPyTUe HETaTUBHBIE SIBICHUSI, KOTOPbIE MOTYT
HAHECTH BpeJl 3KOHOMUYECKOW U (PrHAHCOBON CTaOMIBHOCTH CTPAHBI.

2. OOecnieyeHne NOCTYIICHHUS HAJIOTOBBIX JOXOAOB B OIOJKETHI BceX ypoBHEH. Haoroseie 10X0AbI SIBISIOT-
Csl BXKHOW cocTaBiisitoniel (PMHaHCOB rocynapcTBa. Haoroselit KOHTPOIb MO3BOJISIET CIEAUTH 32 COOIOIEHUEM
HAJIOTOBOT'O 3aKOHOJATEIbCTBA M YIUIATONW HAJIOTOBBIX 0053aTENBCTB IPaXKIaHAMU U OPraHU3alUsIMHU. DTO CIOCO0-
CTBYET oOecrieueHHI0 (PMHAHCOBBIX PECYPCOB ISl peali3alii TOCYAapCTBEHHBIX MIPOrPaMM U COLUANBHBIX YCIIYT,
TaKuX Kak 3/JpaBOOXpaHeHre, 00pa3oBaHue, MHPPACTPYKTypa U IpyTrHe.

3. CnocoOcTBOBaHME YKPEIUICHHIO HAJIOTOBOM JUCIMIUIMHBI W (UHAHCOBOTO MpaBomopsiaka. Hamoroerit
KOHTPOJIb ITIOMOTAET MOAJECPKUBATh COOJIIOIEHHE HAIOTOBOTO 3aKOHOJATENIHCTBA M HAJOTOBOW JUCUMIUIMHBL. OH
HampaBJieH Ha NPEJOTBPALIEHIE HAIOTOBBIX MPABOHAPYLIEHUH, TAKUX KaK YKIOHEHHE OT yIJIaThl HAJIOTOB, HEJE-
KJIApUPOBAHUE JTOXOAOB M JAPYTMX HAPYIICHHH, KOTOPbIE MOTYT HETATHBHO CKa3aThcs Ha ()MHAHCOBOH cucteMe n
CHPaBEAJIMBOCTH PACTIPEIEICHUS HAJIOTOBOTO OpEMEHH.

4. BrinmosHeHHE OXPaHUTENBHON U NpeBeHTUBHON (pyHKIMKA. HamoroBblii KOHTPOIE BHINOIHSIET OXPaHUTEIb-
HYI0 (DYHKIIHIO, TIpeIycMaTpuBas MPHUBIICYEHUE K OTBETCTBEHHOCTH 32 HAJIOTOBBIE MPABOHAPYIICHHUS. DTO BKIIIOYA-
eT mrpadbl, BO3MOKXHOCTh CyIeOHOTO TMpecie/JOBaHus U JPYTHe Mephl, HalpaBJIeHHbIC HAa HaKa3aHWE HAJIOTOBBIX
npecTynHUKOB. KpoMe TOro, HajoroBbI KOHTPOJIb BBHIIOJHSET NPEBEHTUBHYIO (QYHKIHIO, IPEAyNpeKaas HOBbIE
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HAJIOTOBBIC MPAaBOHAPYIICHUS Yepe3 MH(OOPMAIMOHHYIO ACSTENbHOCTh, KOHCYIbTaUUN U 00pa3oBaTelbHBIE TPO-
rpaMMBbl, KOTOpBIE [TO3BOJISIIOT IpaXKlaHaM U OpraHM3allisIM JIydllle IOHUMAaTh U cOOJII0aTh HaJIOrOBOE 3aKOHO1a-
TEJIbCTBO.

Wtak, HamoroBelid KOHTPOJIb MTPaeT BaXHYIO poiib B o0ecredyeHnd (MHAHCOBOH YCTOMUMBOCTH TOCYAapCTBa,
CHPaBEAJIMBOTO paclpeiesieH s HATOTOBOTO OpeMeHH, MOIACPIKKEe SKOHOMUYECKOTO Pa3BUTHS U TPEIOTBPAILCHHN
HaJIOTOBOT'O YKJIOHEHHUS.

OnHMM M3 KITIOYEBBIX 3JIEMEHTOB B OCYIIECTBIEHUN KOHTPOJIBHBIX MEPOIPUITHI HAIOTOBBIX OPraHOB SIBIISIIOT-
csl HAJIOTOBBIe TpoBepKH. Hanorosas mpoBepka mpeAcTaBiseT coOOOH MEXaHWU3M HAaJIOTOBOTO KOHTPOJIS, HAIpas-
JICHHBI Ha MPOBEPKY COOJIIOJICHNSI HAJIOTOBOI'0 3aKOHOAATEJILCTBA HAJIOTOIUIATENbIMKAMH, IJIaTeNbLINKaMU c00-
POB WM HaJoroBeIMU areHramu. B Hanorosom konekce nmpemycMoTpeHsl JBe (POPMbI HAIOTOBBIX IPOBEPOK: KaMe-
paybHBIe U Bble3aHble. O0e POPMBI HAJOTOBBIX MPOBEPOK SBIISIOTCS BaXKHBIMU MHCTPYMEHTaMH JJIsl 0OeCIIeUeHHsI
COOJIIOZICHNs] HAJIOTOBOTO 3aKOHOAATEJIBCTBA M KOHTPOJIS 3a YIUIaTOH Hanoros. Hajorosele opraHel BBIIONHSIOT
POJIb aKTMBHOT'O KOHTPOJMPYIOLIETO OpraHa, MUCIOJIb3ys HaJOIOBbIE MPOBEPKU Ui OOHApY>KEHHs HapyIIEHUH U
HEMpPaBOMEPHBIX JICHCTBUH, a Tarke Uil 00eCIeYeHus CIPaBeJIMBOCTH M PaBEHCTBA Iepell 3aKOHOM B 00JIacTH
HAJIOTO000I0KEHUSI.

B 2022 romy OpiT OTMEYEH PEKOPAHBIN 00BEM JOHAYMCICHUH K yIUIaTe HaJOrOB U COOPOB. DTOT PEKOPIHBIH
MOKa3aTeNlb CBA3aH C JByMsl THIIAaMH HAJIOTOBBIX IPOBEPOK: NMPOBEPKOI HAJOTOBBIX ACKJIAapalMid U BBIC3THBIMU
HAJIOTOBBIMH ITPOBEPKaMH.

IlepBblii THUII TOHAYMCICHUN CBSI3aH C MPOBEPKOM MPABUIBHOCTH MPEIOCTABICHHBIX HAJIOTOBBIX JEKIIapalluii,
KOTOpbIE HAJIOTOIJIATENIBIIMKY IPEIOCTABIISIIOT B HAIOTOBBII oprad. HamoroBele opransl MpoBOIST IIPOBEPKY ITHX
JeKnapanuii, 4To0bl YOeTUTbCS B JOCTOBEPHOCTHU MpeacTaBlIeHHOW UHpopMarmu. OOBIYHO 3TH TPOBEPKHU MPOXO-
JSIT HE3aMETHO JUIS HAJIOTOILIATEINBIINKA U MOTYT MPUBOJAUTH K OTHOCHTEIBHO HEOONBIIMM CyMMaM JOHA4HCIIe-
Huil. Hampumep, B 2022 roxy cymma ToHaduCIeHUH cocTaBuna 94,4 mummapaa pyoneit [2].

Bropoit Tun npoBepox, BeI€3IHbIE HAJOTOBbIE IPOBEPKHU, TPOBOAATCS HEMOCPEICTBEHHO HA MECTEe HaXOXKACHUS
HAJIOTOILIATENbIINKA. J{J1s1 TOro YTOOBI MPOBECTH TAKyIO POBEPKY, HAJIOTOBBIM OpraHaM HeoOXOANMBI OCHOBaHUS,
U peLlICHNE O €€ NMPOBEACHUH NPUHUMACT PYKOBOAUTEIb WIN 3aMECTHTENb PyKOBOIUTENSI HAIOTOBOM MHCIICKIUH.
B xope BBIE3MHOIM TTPOBEPKH HAJOTOBBIE OPraHbl MOTYT OCYIIECTBIATH 0OJ€e IMIMPOKUI ayIuT HAJIOTOBOK M OyX-
TaJITepCKON OTYETHOCTH, MPOBOJAUTH JOMPOCHI COTPYAHMKOB, 3alpalivBaTh JOKYMEHTALMIO Y KOHTPAareHTOB U
Ipyrue HeoOXOIUMbIE MEPBI.

ITo manubIM oTueta @HC, xoTopHIit ObLT HccenoBan PBK, konmuecTBo 3aBepmmBmInxcs B 2022 romy BBIE3I-
HBIX HAJIOTOBBIX MPOBEPOK AJISI FOPUINYECKUX JIUI, HHANBHIYAIBHBIX MPEATNPHHAMATEICH U (QU3MYECKHX JIHILL CO-
craBuiio 10 191. 1o 3HaueHue sBisIeTcs: MakCUMabHBIM ¢ 2018 Toga u oTpakaet pocT Ha 25% 10 CpaBHEHHIO C
MpEIbIIYIUM ToJoM. B ciydae opranuzanuii, KOJIN4ecTBO MPOBEPOK BBIpocIO Ha 29% W cocTaBmio okojio 9,4
TBIC.

BaxHO OTMETHTB, YTO yKa3aHHOE KOJMYECTBO MPOBEPOK BCE €llle 3HAUUTEIHHO HIKE YPOBHS, HAOII0IaeMOTO B
nepuox ¢ 2015 mo 2017 roger. OgHako nocie ponanaemudeckoro 2019 roma, koryma Oblla CHUKEHA aKTHBHOCTH B
NPOBEJICHUH NPOBEPOK, AMHAMUKA Hadyaja BOCCTaHABIMBAThCA. VI3MeHEeHNEe B TMHAMUKE ITPOBEPOK TAKXKE CBSA3AHO
C BBEJICHHEM MOpPATOpHS Ha BBIHECEHHE PELICHUH O MPOBEIECHUHU BBIE3HBIX HAJIOTOBBIX NMPOBEPOK, KOTOPHIM Jeii-
cTBOBa’ 10 cepeaunsl 2020 roaa.

B npomuiom, HECKONBKO JIET Ha3all, KOJIWYECTBO BBIC3HBIX HAJOTOBBIX MPOBEPOK, OTPAXKAEMBIX B OTYETHOCTH
OHC, ObuTO 3HAYMTENHHO BHIINIE, YeM B HacTosinee Bpems. Hanpuwmep, B 2015 romy HaloroBble opraHbl MPOBENN
Oonee 30 ThICSIY BBIC3THBIX MTPOBEPOK, M3 KOTOPBIX Oojiee 26 ThICSY ObUIM CBS3aHBI C IPOBEPKaMK OpraHu3aluii. B
NOCJIEAYIOLIHNE TOIbI KOJIMYECTBO MPOBEPOK MOCTEIICHHO CHUXKAIOCH.

HecMoTps Ha cyliecTBeHHOE CHIDKEHHE KOJIMYECTBa MPOBEPOK, CyMMa JIOHAYHCIICHUH B OIOJDKET ocTaBajach
crabunbHOU B niepuoa ¢ 2015 mo 2019 roapl, konedsch okosio orMetku B 300 muwuinapaos pyosiei. B cszu ¢
naagemueit COVID-19 B 2020 roxy 00beM A0IUIAT BIIOITHE JIOTHYHO CHU3HIICS 10 ypoBHs MeHee 200 MUIIHapaoB
py6ueit. Oxnako yxe B 2021 roxy cymma JoHauMcieHu Bo3pocia Ao 378,6 mumnapaa pyOiei.

B nocnennue roasl cpenHsas cyMMa TOHAYMCICHUH HAIOTOB, BBISIBICHHBIX B PE3YJIbTATE BBIE3IHBIX HAJTOTOBBIX
MIPOBEPOK, MOCTENEHHO yBennunBaiack. Hampumep, B 2018 roay Hamorossie opransl mpoBenu 12,6 TeICAYHN TIpOBe-
POK OpraHM3aluii, 1 B CPEAHEM KaXk[asi IPOBEpKa MpHBeia K JoIiaTe HaJoroB B pazMmepe 17,3 MusuinoHa pyouiei.
Omnako yxe B 2020 roxy, B nepuop mangemun COVID-19, cpemnsisi cyMMa JOHAYUCIICHHUH BBIpOCa 10 24 M-
JIMOHOB pyOJIeH.

B 2022 rony cpenHuii pazmep JOHAUMCICHUHA A FOPUIAMYECKHX JIMI[ MO HAJOTOBBIM IUIATEXKAM JIOCTHT pe-
KOpAHBIX 47 MUJUTMOHOB pyOJiel, a Ipu ydeTe BCexX IUIaTeXel, BKIrouYas Tpadsl U MEHH, CyMMa COCTaBHia 72
MUIUTMOHA pyOsier. B 95% citydaeB BbIC3HBIX IPOBEPOK PE3yJIbTATOM SBJSCTCS Ha3HAUYCHHUE JOIUIATBI, U 3TOT I10-
Ka3aTelb OCTaeTCsa MPUMEPHO Ha OTHOM YPOBHE B TEUEHHE MOCIEAHUX YETBIPEX JIET, coraacHo naHHeiM OHC [2].
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A.C. lembsiHoB, B.M. Cremiok BBIAETSAET CIEAYIONIUE aKTyalbHbIE MPOOIEMBI TPOBEACHHS HAIOTOBBIX MPOBE-
POK B paMKax HaJIOTOBOTO KOHTPOJISL:

1. IIpobremMa moATrOTOBKHM HAJIOTOBBIX KaJIpOB

2. ®duckanbHas HaPaBICHHOCTb

3. OtcyTcTBHE YETKO BHICTPOSHHOH MpOLeTyphl M KpUTEPHUEB

4. Huskuil ypoBeHb HAJIOTOBO# KyabTyphl [3]

PaccmoTpum nx mogpoOHee.

Bo-nepBrIX, mpobiiema MOArOTOBKM HAJIOTOBBIX KagpoB. [IpobOiemMa MOATOTOBKM HAJIOTOBBIX KaApOB 3aKIIOYa-
eTcsl B HEOOXOOMMOCTH XOpOIlei MOATOTOBKH, NMEPENOArOTOBKM U IMOBBIMICHUS KBaJU(pHUKALKUU CIHELHAINUCTOB B
CBETE€ BHEIPCHUS MHHOBALMOHHBIX MEPONPHITUI, TaKMX KaK HaJOroBOW MOHMTOpMHI. Hanorosble 3kcnepTs
JOJDKHBL OBITH TOTOBBI MPEAOCTABIATH KBATU(QHUIMPOBAHHBIE MOTUBHUPOBAHHBIE MHEHHUS MO CIOKHBIM IPOBEpsie-
MBIM CZEJIKaM U OIepanusiM, a TakxKe ObITh B Kypce HOCIECIHUX TEXHOJIOTHUECKUX Pa3paboToK s 3G PEeKTUBHOTO
aHaJM3a JaHHBIX U ABTOMAaTH3allMK HAJIOTOBBIX IPOLIECCOB.

Bo-Brophix, (uckanbHas HampaBIEHHOCTh HAJIIOTOBOTO KOHTpOJsA. Ha naHHBIE MOMEHT OCHOBHOE BHHMaHHE
yIenseTcs BBISBICHUIO HAPYIICHUH U HAaKa3aHUIO HapymwuTenel. B pesynbraTe, raBHOW LIENBI0 HAJOrOBOIO KOH-
TPOJIA CTAHOBUTCS] OOHAPY)KEHUE HApyLICHUH, Halaranue mrpagoB U BO3MEIIEHHE yiepoa A1 ToCy1apCTBEHHOTO
OromxkeTa. DT0 MOXKET MPUBECTH K 3JI0YNOTPEOICHUSIM MOTHOMOYHAMHU U HECTIPABEAIMBON OOS3aHHOCTH TUIATHTH
mTpadbl HEBUHOBHBIM JIMIIaM. BMECTO 3TOro, HaNIOroOBBIE MPOBEPKH JOJIKHBI CTPEMUTHCS CTUMYJIMPOBATh U PETy-
JMPOBATh HAJIOTOBYIO AEATENIBHOCTD, CONCHCTBYS Pa3BUTHIO U SKOHOMHUYECKOMY POCTY MPEANPHUSITHH, a TaKXKe pe-
LICHUIO COLMANIBHBIX MpoOaeM. B Oynymem Takoil moaxon K HaJOrOBOMY KOHTPOJIO MOXKET CTaTh KJIIOUEBBIM Me-
XaHU3MOM JUIsl TOCYAapCTBEHHOro perynupoBanus. OH OyAeT cocpeloTauuBaThCsl Ha CO3AaHUM CTUMYJIOB JUIS
MPEINPUATHH, YTOOBI OHU COOJIIOAJIA HAJIOTOBBIC 00SI3aTEILCTBA U AKTUBHO Y4acTBOBAJIM B SKOHOMHKE, CIIOCO0-
CTBYS POCTY CTpaHbl. ITO MOXKET OBITH OOJIee CITPABETHBBIM U APPEKTUBHBIM MOIX0JIOM, CIIOCOOCTBYIOIIUM JOJI-
TOCPOYHOMY Pa3BUTHUIO M MIPOLBETAHHUIO OOIIECTBA.

B-TpeThux, OTCYTCTBHE YETKO ONpEACICHHOW MPOIEenyphl U KPUTEPUEB B CHCTEME HAIOTOBOrO KOHTpOJs. B
HACTOSIILIEE BPEMsl OTCYTCTBYET YHHU(HLMPOBAHHAS M BCECTOPOHHSS CTaHIApTHAs MpPOLEAypa AJsl OpraHu3alyu
HAJIOTOBBIX IPOBEPOK, & TAK)KE OTCYTCTBYET €AMHAs CHCTEMa KPUTEPHEB [UIS ONpelesICHHs] HAJIOTOBBIX Hapylle-
HUiA. B pesynpTare BO3HUKAIOT MPOOIEMBI, CBSI3aHHBIE C YBEIMUECHHEM HAIOTOBBIX CIIOPOB, KOTOPHIE 00paIarTcs
B apOUTpaKHBIE CYIbl, B CBSI3U C HENOOPOCOBECTHBIMU M HETIPABUIIBHO IPOBEICHHBIMU HAJIOTOBBIMHU IIPOBEPKAMH.
Ha nanHbIil MOMEHT IpOBEpKa UMEET CyOBEKTHBHBIN XapaKTep, TaK KaK OTCYTCTBYET YETKOE ONpeAeIeHuE HOPM U
KPUTEPHEB, IO KOTOPHIM MOKHO OICHUTH KA4eCTBO MPOBEJICHHOH MPOBEPKH. DTO MPUBOANUT K HEAOBEPHUIO CO CTO-
POHBI TIpEITIPUHUMATENIEH K HaJIOTOBBIM pabOTHUKAM, a TaKKe K BOSHUKHOBEHHUIO CHUTYAIIHid, KOT/Ia HEKaueCTBEH-
Hasl ¥ HENPO3pavyHas IPOBEPKa MOXKET OBITh HCIIOIb30BaHa JJIsl IPOU3BOJIEHOIO BMEIATENLCTBA WIIM BEIMOTaTelb-
CTBA.

B-ueTBepThIX, HU3KUI YPOBEHb HAJIOTOBOW KYyJbTYphl. HefocTaTouHoe MOHMMaHWE MPUHIMIIOB HAJIOT000II0-
JKEHHSI ¥ HEOCBEJJIOMJIEHHOCTD O LIEJISIX M HA3HAUYECHUH HAJIOTOB MOTYT IPUBECTH K HECOOIIOICHUIO HAJIOTOBBIX 005-
3aTeJIbCTB, YKJIOHEHHIO OT YIUIaThl HAJIOTOB M HApyLIEHHSM HaJOTOBOTO 3aKOHOJATEIbCTBA. DTO MMEET OTpHLa-
TEeJIbHOE BIMSHUE HA (UHAHCHPOBAHHE TOCYIAPCTBEHHBIX MPOTPaMM U MPOEKTOB, a TAKXKE Ha Pa3BUTHE SKOHOMHUKHU
B LICJIOM.

s peeHust mpo6iaeM HaJloroBOro KOHTPOJIS, MOXKHO ITPEUIOKUTD CIEAYIOIINE PEKOMEHIAINHN:

1. VYcunenne 3aK0HOAATENHHON W HOPMAaTHUBHOM 0a3bl HAJOTOBOI'O aJIMUHHCTPUPOBAHUS, C LENBIO CO3MaHUS
3¢ GEKTUBHON U PO3PAYHON CHCTEMBI KOHTPOJIS.

2. llpumenenue 3¢ ¢GeKTUBHBIX (HOPM, IPUEMOB U METOAOB HAJIOTOBBIX MPOBEPOK, OCHOBAHHBIX Ha €IMHBIX
CTaHJApPTHBIX Mpolieaypax. HanorossiM opranam cienyeT UMeTh MIMPOKKE TTOJHOMOYUS Uit OOphOBI ¢ HeloOpo-
COBECTHBIMH HAJIOTOILTATENBIINKAMH.

3. YTouHeHME MOKa3aTeNel OLEHKU JEeSATeIbHOCTH HAJOrOBBIX OpraHoB Jisi Oojiee 0OBEKTHBHOTO y4eTa pe-
3yJITAaTOB M TUIAHUPOBAHUS KOHTPOJIBHON paboThI.

4. OmnpeneneHne ciydaeB, TPEeOYIONINX MPEIOCTABIECHUS JOMOIHUTEIBHBIX JOKYMEHTOB OT HaJIOTOIJIATEIb-
HIMKOB ¥ CO3JIaHHE 3aKPBITOTO MEPEYHS TAKUX JIOKYMEHTOB JIJIsl 00ecieueH sl OJTHOPOAHOCTH TPpeOOBaHUIHA.

5. PazpaboTka KoMILIEKCa MEPONPUATHIA, HAIIPABJICHHBIX Ha CHW)KEHHUE 33/I0JDKEHHOCTH Tepe1 OI0KETOM, C
YYaCTHEM HAJIOTOBBIX OPTaHOB, a TaKkkKe (eepalbHbIX H PErHOHATBLHBIX OPraHOB 3aKOHOIATEIILHON BIIACTH.

6. TlponBuxeHHe COTPYJHHYECTBA HAIOTOBBIX OPIaHOB C APYTMMHU OPTaHW3aI[MOHHBIMH CTPYKTYpPaMH, TaKH-
MU KakK IpaBOOXPaHUTEIbHBIE OpPIraHbl, IIyTeM Pa3pabOTKH COBMECTHBIX METOIUYECKMX yKa3aHWH AJsl KOHTPOJIb-
HBIX MEPOTPHUATHH.

7. BBeneHue cuCTEMbI OONIPEHUH ISl COTPYIHUKOB HAJIOTOBBIX MHCIICKIMIA C [IENbIO PUBIICUEHUS H YAep-
JKaHMS BBICOKOKBATH()UIIMPOBAHHBIX CHELUAIMCTOB B 001aCTH HAJIOTOBOT'O KOHTPOJISL.
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OTH PEeKOMEHAIMKA MOTYT CIIOCOOCTBOBAThH Oojiee 3(hPEeKTUBHOMY HAJIOTOBOMY KOHTPOJIIO, CHIXKEHHUIO HAJIOTO-
BBIX CIIOPOB U TOBBIIICHUIO JIOBEPHS NMPEANPUHAMATENICH U TPaXKJaH K CHCTEME HATOTOOOI0KEHUS.

Ha ocHOBe Bcero BBINICH3IIOKEHHOTO MOXHO CIIENIaTh BBIBOJ| O TOM, YTO aKTyaJbHbIC MPOOIEMBI MIPOBEACHHS
HAJIOTOBBIX MPOBEPOK B PAMKaX HAJIOTOBOTO KOHTPOJIS MPEJCTABIISIOT CEPhE3HBIC BHI30OBHI, TPEOYIOIIUE MTPUHSATHUS
3¢ heKTUBHBIX Mep Ui 00ECIEYCHUs MPO3PAYHOCTH, CHPABEJIMBOCTH U IPHEKTUBHOCTH HAJIOTOBOW CHUCTEMBEI.
HenmocTtatounoe pa3ButHe 3aKOHOMATEIHHOW 0a3bl, HEI(DPEKTUBHBIE (POPMBI M METOIBI MPOBEPOK, HEUETKHE TIPO-
HeAypbl TpeOOBaHMsI JAOMOTHUTEIBHBIX JOKYMEHTOB, 3aJI0JKCHHOCTh Tepe]] OFO/PKETOM, OrpaHHYCHHOS B3aUMO-
JICHCTBYE MEXKJy HAJIOTOBBIMU OPraHaMU U IPYTHMH CTPYKTYPaMHU — BCE 3TO MPEIATCTBYET TOCTHKCHHUIO TIOCTaB-
JIEHHBIX IIEJIEH.

B niensx mpeoiofeHus BBIICYITOMSIHYTBIX MPOOJIEM HAJIOTOBOTO KOHTPOJISI, PEKOMEHAYETCS aKTHBHO pa3pada-
THIBaTh U COBEPIICHCTBOBATh 3aKOHOAATEIBHYIO 0a3y, CTPEMSCh K NMPO3PavyHOCTH, CIIPABEIIUBOCTU U 3P deKTrB-
HOCTH. BaskHO MPOBOUTH HEYKIIOHHYIO ONITUMH3AIIMIO MPOIETyp HAIOTOBBIX MPOBEPOK, OCHOBBIBASICh HA €TUHOMN
KOMITJICKCHOM CTaHJapTHOU MpoIeype U MPEeA0CTaBISIS HAJOTOBBIM OpraHaM IMUPOKUE TIOJTHOMOYHS it OOPbOBI
¢ HeTOOPOCOBECTHBIMH HAJIOTOILIATEIBIIUKAMHY.

[t moBbimeHYst 3 ()EKTHBHOCTH HAJIOTOBOT'O KOHTPOJIS HEOOXOAUMO YTOYHHTH MPOIEAYPHI U TpeOOBaHUs, Ka-
caroluecs MpeIoCTaBICHUsI JIOTIOHUTEIBHBIX JJOKYMEHTOB. Tarke cieayeT pa3paboTaTh YETKHI MepeueHb TaKuX
JIOKyMEHTOB, YTOOBI 00ECTICUUTh €IMHOOOpa3ne TIOIX0/1a U IPEIOTBPATUTh BO3MOXKHEIC 3JI0ynoTpebaeHus. BaxHo
OCYIICCTBUTL KOMILJIICKC MCpOHpI/ISITHf/i, HaIpaBJICHHBIX Ha CHWKCHUC 3a00JIKCHHOCTU IIEPC 6IO,H)KCTOM, mpuyeM
3TO JIOJDKHO OCYIIECTBIIATHCS B TECHOM COTPYJHHUYECTBE KaK C HAIOTOBBIMH OpTaHaMH, TaK M ¢ (eepaTbHBIMUA H
PETHOHATLHBIMU OPraHAMK 3aKOHOATEILHON BIACTH.

s Gonee 3pPpeKTUBHOTO KOHTPOJIS B chepe HAIOrOOOJIOKEHUS TAKKE CISAYeT YKPEIUTh B3aUMOJICHCTBHE
MEXKly HAJIOTOBBIMHU OpPraHaMy U IPYTMMU OPraHU3alMOHHBIMU CTPYKTYPaMU, HAIIpUMED, IPABOOXPAHUTEIbHBIMU
opraHamu. JTO B3aMMOJICHCTBUE JOMDKHO 0a3MpOBAThCS Ha pa3pabOTKE COBMECTHBIX METOJAWYECKUX YKa3aHUHA U
aKTHBHOM OOMEHE WH(OpMaIMel, YTO IO3BOJIUT COBMECTHBIMU YCHIIHSIMU Oosiee 3(h(EKTUBHO pearupoBaTh Ha
HapyLICHUs] HAJIOTOBOI'O 3aKOHO/IaTeNILCTBA M 00ecTieunTh Ooliee CIpaBeAIMBOE HATOT000I0KEHHE.

Kpome Toro, BBeieHUE CUCTEMBI MOONIPEHHUN JIJIsl COTPYIHHUKOB HAJIOTOBBIX MHCIEKIIMN MTOMOXET MPHUBIICYb H
yIepKaTh KBATH(DUIMPOBAHHBIX CIEIUATUCTOB, MOBBICUTh UX MOTHUBAIIMIO M 00ECIEYHTh 0OJice KAa4eCTBEHHYIO
pabory.

YcTpaHeHue JaHHBIX MPOOJIEeM SBIISETCS BaXKHBIM 3TAllOM Ha IMYTH K Pa3BUTHIO MPO3PAYHON, CIPABEITUBON U
3 PEKTHUBHOW HANOTOBON CHCTEMBI. DTO TIO3BOJIUT CO3/aTh OJIArOMPHSITHBIC YCIOBUS JJIsl 3KOHOMUYECKOTO Pa3BH-
THA ¥ o0ecreueHusi PUHAHCOBOM CTaOMIILHOCTH T'OCYIapCTBa.
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HNndopMannoHHbIe BOWHBI U TEXHOJIOTHS MAHUITYTHPOBAHUS CO3HAHUEM

I'puropnena A.C.,
Xpywes E.I'., npenogaBares,
IOro-3ananuelii rocy1apcTBeHHbI YHUBEPCUTET

Annomauua: 6 OAHHOU HAYYHOU CMAMbe PACCMOMPEHbl AKMYalbHble 80NPOCHl UHDOPMAYUOHHOU BOUHbL U
TEXHOIO02UU MAHUNYIUPOBAHUS CO3HAHUEM, KOMOpbvle NPpUMeHsiomcs: noscemecmuo. Ilpoananusuposanvt oowue
HONOJHCEHUs U 8UObL UHDOPMAYUOHHOU BOUHbI, A MAKHCE PACCMOMPEHA CIAMUCMUKA, COBEPULEHHBIX KUOepamax.
Hugpopmayuonnas b6ezonacnocms A6151emcs HeOMbeMAEMbIM ACNEKMOM HAYUOHALHOU 6e30NACHOCIU, cOOmeEent-
cmeenno, oHa mpebyem ocobozo obecneuenus. Llenvio uzyuenus uHGOPMAYUOHHBIX BOUH 8 PAMKAX KOMMYHUKA-
MUBHO-NPASMAMUYECKO20 ACIeKMA ABNAEMC NOUA2080€ PACCMOMPEHUE KOMMYHUKAMUBHBIX X0008, AHAIU3 UX
aghghexmusrnocmu, a maxoice pe3yibmamusHOCMU.

Takoe uzyuenue uH@OPMAYUOHHBIX KOHPIUKIMOE C KOMMYHUKAMUBHO-NPASMATNUYECKUX NOZUYUL UMeem cyuje-
CMBEHHYI0 NPAKMUYECKVIO 3HAYUMOCb, MAK KAK OHO MOJICEm CHOCOOCB08aMb ONpedeneHuio phexmusHoix
cmpamezuii, HaNPAeIeHHbIX HA 3auUmy Oom UHQOPMAYUOHHO-NCUXONOUYECKO20 B8030elicmBuUs, (HopMUposanuio
NO3UMUBHO2O UMUONCA CIPAHDBL 8 YCTIOBUSX, CIONCUBUUUXCS 8 00UjeCmEe HEPEUEHHBIX KOHGIUKINOE, d maKdice No-
CYAHCUMD NPAKIMULECKUM PYKOBOOCBOM 8 BONPOCAX HAYUOHANLHOU 0e30nACHOCMU Npu 8e0eHUl NOCIe0VIOWUX
UHGDOPMAYUOHHBIX BOUH.

AHzvikogoe manunyiuposarue CMHU exnowaem 6 cebsi pao cmpame2utl peuegozo GIUAHUS, NPU NPUMEHEHUU KO-
TOPBIX COBEPULACTNCS YeNeHANPABIeHHOe NPeodpa3osanue uHpopmMayuu uny 8o3oeticmsue Ha cyoObeKmusHyo cge-
Py KoMMyHuxauma. Paznuyue maxux gozodeticmeuti onpeoeisiem MAHUNYIAMUGHbIE MEXHOA02UU, 8 YACHHOCU
KOMMYHUKAMUBHble CIpame2uu U MmaxkmuKu, OCHOBHOU Yelbl0 KOMOPbLIX AGIAIOMCA ONepayuy Hao 3HAHUAMU peyu-
NUEHMA U e20 YEeHHOCMHbIMU Kame2opuamu, 6oel, smoyuamu. Kommynukamugnvlie makmuxu npuoopemaiom ma-
HUNYISIMUBHbIE Kauecmaa, Nonaodst 8 CpyKmypy ManunyismueHoU KOMMYHUKAMUBHOU CIpame2uu.

Hughopmayuonnoe 6o30eticmeaue Ha NPOMUBHUKA HENPEPBIBHO COBEPUIEHCMBYEMCsl, NPUobpemdas éce HO8ble U
Ho8ble hopmbl, AKMUBHO lUsAEmM HA COCHOAHUE NOJUMUYECKOL, IKOHOMUYECKOU, 0O0POHHOU U OpYy2UX COCMABA-
rowux bezonacnocmu Poccuiickoti @edepayuu.

Knrouesnle cnosa: nayuonanvras 6e30nacHocms, UHGOPMAYUOHHAS BOUHA, MEXHONO02US, MAHUNYIUPOBAHUE CO-
3HaHUeM, Kubepamaxu, aKkmyaibHOCMb, COYUAIbHbLE Cemu
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Abstract: this scientific article examines the current issues of information warfare and technology of manipula-
tion of consciousness, which are used everywhere. General provisions and types of information warfare are ana-
lyzed, as well as the statistics of committed cyber attacks. Information security is an integral aspect of national se-
curity, accordingly, it requires special support. The purpose of studying information wars within the framework of
the communicative-pragmatic aspect is a step-by-step consideration of communicative moves, analysis of their ef-
fectiveness as well as their efficiency.

Such a study of information conflicts from the communicative-pragmatic positions has significant practical rel-
evance, as it can contribute to the definition of effective strategies aimed at protecting against the information and
psychological impact, the formation of a positive image of the country in conditions of unresolved conflicts existing
in society, and also serve as a practical guide to national security in the conduct of subsequent information wars.

Linguistic manipulation of the media includes a number of strategies of speech influence, in the application of
which a purposeful transformation of information or impact on the subjective sphere of the communicant is made.
The difference of such influences determines the manipulative technologies, in particular communicative strategies
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and tactics, the main purpose of which are operations on the recipient's knowledge and his value categories, will,
emotions. Communicative tactics acquire manipulative qualities, getting into the structure of manipulative commu-
nicative strategy.
Information influence on the enemy is constantly improving, acquiring more and more new forms, actively af-
fecting the state of political, economic, defense and other components of the security of the Russian Federation.
Keywords: national security, information warfare, technology, mind control, cyberattacks, relevance, social
networks, Internet, media
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l'ocynapcTBo 1 00mIECTBO HAXOAUTCS HA COBPEMEHHOM 3Talle Pa3BUTHs, KOTOPBIH COMPOBOXKIAETCS] UMEIOIIU-
MHCSI UHQOPMAILIMOHHBIMH TEXHOIOTUAMU. JJaHHOE MOJI0XKEHUE CIIOCOOCTBYET Pa3BUTHIO, OJHAKO, OIHOBPEMEHHO
C 9TUM COJICPKHUT HETaTUBHBIE aCIICKTHI.

Ha ocHOBaHMM BBIIIECKA3aHHOTO MOYXHO TOBOPUTH 00 aKTyallbHOCTH BOMpOca WHPOPMALMOHHBIX BOWH M TEX-
HOJIOTMH MaHUITYJIMPOBAHUs CO3HAHNWEM. Ba)XHOCTh JaHHOTO BOIIPOCA TAKXKe BBIPAXKACTCS B TOM, YTO OOecIieueHue
HaIlMOHAJBHOM Oe3omacHocTu Poccuiickoii denepanun HapSIMyr0 3aBHCUT OT oOecriedeHus: HHHOPMAIMOHHON
6e3onacHoctu. bonee Toro, pa3BuTHE TEXHUUYECKOTO MPOrpecca BIUsSET Ha 0€30MacHOCTb.

I'oBopst 06 nH(MOPMAIIMOHHO BOWHE, HEOOXOIUMO OTMETUTH, YTO OHA IMOJAPA3yMeBaET MOJI COOOW COTIacOBaH-
HYIO JIeSITETIbHOCTh OTHOCHUTEJIBHO MCIIOIb30BaHUsI MH(POPMAIIMK B KAUECTBE OPY>KUS VI OCYIIECTBICHUS OOEBBIX
JeiicTBuil B mo0oi cdepe (3IKOHOMHUUECKAs], MOTUTHIECKAS HITH COLMAILHO-KYIBTYpHAs).

Ha npaktuke, MHOTHE TOCYAapCcTBa UCHONB3YIOT HHPOPMALIMOHHBIC BOWHBI U TEXHOJIOTHIO MaHUITYIMPOBAHUS
CO3HAHHMEM, KOTOPOE TaK)Ke OCYIIESCTBISIIOT B paMKaX KOHKPETHOTO MpoTuBobopcTsa [1, c. 34].

[Mocne Havana cnenuanbHONW BOGHHOW ONEpaluy Ha TEPPUTOPHH Y KpanHbl JaHHBIH BOIIPOC aKTYaTU3UPOBAJICS.
[TepByro ouepenp clenyeT Ha4aTh C MEAMMHOTO BO3JCHCTBHUS, KOTOPOE OCYLIECTBISACTCS depe3 ceTh MHTepHeT.
I'moGanu3zanust u [ocTyn K ceTd MIHTepHeT nocrnocoO6CTBOBAIN TOMY, YTO KaXI0€ TOCYIapCTBO MOXKET OecrpensT-
CTBEHHO HaOIr0IaTh U 00CYKAATh HOIUTHYECKYIO CUTYaLHUIO.

Heo0xomuMo 0TMETHTB, YTO Ha CETOAHSIIHUHN JieHb HaOmogaeTcss GakT TOro, 4To MPOU3O0MIEN CUMOHO3 MOJHU-
TUKU U ceTd MHTepHeT. JlaHHOE 00CTOATENBCTBO O0YCIIOBIIEHO TeM, YTO MH(OPMAIMs O IMOJUTHKH BCTPEYAETCS
NPAaKTUYECKH B KaXKI0M COLMATBLHON CETH.

Bce coObITHS MPUBOAAT K TOMY, YTO Ka)JIbIid MOJIH30BaTENb BTSIHYT B HH()OPMAIIMOHHYIO BOHHY M MOXKET OBITh
IMMOABEPIrHYT TEXHOJIOTMHU MaHUITYJIMPOBAHUA CO3HAHHUEM.

['oBOps O TEXHOJIOIMK MaHUIYIMPOBAHUSI CO3HAHUEM, HEOOXOIMMO OTMETUTh, YTO Hanbosee aKTyalbHbIM CIIO-
coOoM sBisieTcss OOT-TiporpaMMbl. Takoro pojia TEXHOJOTHH TMPOHU3BIBAIOT BCE COIMATbHBIE CETH M MHTEPHET-
pecypchl. boT-iporpamma HampaplieHa Ha BBHITIOJTHEHUE IMIUPOKOTO JHUANA30HA 33J]1ad, HAYWHAs OT CaMbIX HEOOJb-
IIMX B BUJE PEHOCTOB U HAKPYTKH JIAHKOB /10 IICUXOJOTUYECKHUX M M30LIPEHHBIX CIIOCOOOB MaHUITYJIMPOBAHHUSA [2,
c. 196].

[lepBoHaYabHOH 1IETBIO CONMANBHBIX CETel OBUIO Pa3BUTHE JIPYKECKOro oOlIeHus, oOMeHa nHpopMauen u
Tak ganee. OHAKO HA JaHHBIH MOMEHT OCHOBHAsl Macca COLMAJIbHBIX CETel CIIOCOOCTBYET Pa3BUTHIO AUCKYCCHUH,
KOTOpbIE HAalpaBJICHbI HA pa3KUTaHUE HEHABUCTU U BPAXKJIbL.

Komnanus «Google» ABIsSETCS aMepUKaHCKOM, TaKXkKe OHa pa3padoTaia BUICOXOCTHHT « Y outubey», KOTOphIi Ha
JAHHBII MOMEHT aKTUBHO HCIIOJIb3YETCsl B KaYeCTBE MHCTPYMEHTa MaHHITyJTMPOBAHUSI CO3HAHHEM B MH(OpMaIu-
OHHOM BoifHe. DaKTOM SBIISIOTCS Clydad, KOTrJa MPOUCXOIUT MaHUITYJIMPOBaHHE MH(POPMaLUel, MOATacoBKa J1aH-
HBIX, [IEH3Yypa, OJIOKHPOBaHNE KaHAIOB HE3aBUCUMBIX KypHainucToB 1 CMU, a Takxe ynaisroTcst akKayHThI, KOTO-
pble MOTYT HaHECTH y1Iepo.

B Tom uncne, nHpopmanMoHHas BOHHA MPOSBISETCS B TOM, YTO cyllecTBytomue M T-koMnaHuu, KOTOpBIE 11O
OonplIel YacTy 3amaHble, HaYall HapyllaTh 3aKOHOJATEIbCTBO M YKa3bIBaTh KTO MOKET BBICKA3bIBATH MO3ULHIO,
a xto Het [3, c. 3].

[Iupoxoe pacrpocTpaneHue WHGOPMAIIMOHHBIX CHUCTEM, CUCTEM Iepeaadyr U 00paOdOTKU JAaHHBIX, OOJNAYHBIX
CEpBUCOB, IPOIPAMMHBIX CPEJICTB — YBEIMYHBAET BO3MOKHOCTH BeZeHUsI MH()OpMannOHHONW BoiHBEL. Cdepa Bo3-
JEHCTBHS 37€Ch OYE€Hb HIMPOKA: HECAHKIIMOHUPOBAHHBIN AOCTYI K JAaHHBIM, HapylleHHe Tepeaadd U 00paboTKu
JIAHHBIX, XUIeHne HH(OPMAIIMH, OJIOKMPOBKA CUETOB U IUTATEXEH 10 OAaHKOBCKUM KapTaM U Tak Jiajee.
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Hckaxxenue wim BHEIPSHHUE TOTIOTHUTEIBHON MH(OPMAIIUN B TOCYAAPCTBEHHBIX CTPYKTYPaX MOXKET MPUBECTH
K HEBEpHBIM MPHHAMAEMBIM YITPABJISFOIIUM PEIICHUSM, KOTOPBIE MOTYT TIOBJICYb CEPhE3HBIC TIOCIIEACTBUSL.

Ha ocHoBaHWM BBINIECKA3aHHOTO MOXKHO BBIJICITUTH BUJBI BeICHHUsS HHPOPMAIMOHHONW BOWHBI, KOTOpPBIE OTOO-
paxensl Ha puc. 1 [4, c. 37].

IHbOpMAaITIIOHHAS BOHHA

Hesnadopmaris IlckaxeHie JaHHBIX

Bo3zeiicTByeT Ha IlepetacoBka (DakTOB I
noBesieHne 00bekTa. CTOpOHA ABIICHIIT IIyTEM HEBEPHOIO
«MaHHITYIIATOp» pellaeT, Kak H3I0KEHNS HHQOPMAINN IS
OyameT IeiicTBOBaTh OOBEKT, TOTO, 4YTOOBI OOBEKT caMm
gr0 OyleT mIpemmounTare B BOCHPIHIMAI  HHPOPMAITHIO
CBOIIX B3TIAOAX, Kakie 1 BBIOpaAm a1 ce0s «BEPHBII»
pelIeHHs OYIeT IPHHIIMATh. IIYTh MBIIUICHNA.

Puc. 1. Buapl Mmaaumynsnuu nHQOPMAITMOHHON BOWHBI

TeopeTHKH 1 MPaKTUKU BBICKA3bIBAIOT MO3ULIMIO, YTO BA)KHOE MECTO B MH(POPMAIIMOHHON BOWHE 3aHUMAET J1e3-
uHQOpMAIUs, MPEACTaBIIONIas cOO0H 3aBeIOMO CIUIAHMPOBAHHYIO JIOKHYIO WH(QOPMAIUIO, HAPaBICHHYIO Ha
3a0ITy’KIeHUue TIPOTUBHUKA JUIsl TOTO, YTOOBI IeHCTBOBATh B KauecTBe MaHHIy siTopa. Kak npasuio, nesundopma-
TOPOM BBICTYNAET BIMATENIBHBIC JIMYHOCTH, TEPPOPUCTHUECKHE T'PYIIIHPOBKH, BpaxaeOHble TOCYAapcTBa U TaK
Janee.

Oco0eHHO aKTUBHO JAe3MH()OPMAIMOHHBIE TEXHOJIOTUH TPUMEHSIOTCS B TMEPHOA M30UpATEIbHON KaMITaHWH.
Vcnonb3yroTest Ipy 3TOM MPHEMBI «O€JI0i» MaHUITYJILIUH — MAHUITYJISITUBHBIC TEXHOJIOTHH, JOMYCTHMBIEC 3aKO-
HOM, M TE€XHHUKa «4epHoro» PR-TexHonoruu, ssBHO WM HESBHO BCTYIAlOIIME B KOH(JIMKT C HOPMaMH IpaBa, HO
JeicTByromnye 3pQEeKTUBHO U HE3aMETHO JUIsl OoNbIIMHCTBA [5, ¢. 1451].

WNudopmanmonnas BoifHa IPOBOIUTCS HE TOJBKO Uepe3 conmaibHble ceT, Ho 1 CMU. UndopmarmonHoe Bo3-
neiictBue, ocymectsisieMoe CMU BeicTynaeT B KauecTBe 3(PPEKTUBHOTO MHCTPYMEHTA MOJIUTUYECKOTO U SKOHO-
MHUYECKOT0 JOMUHUPOBAHUS.

CMMU cymiecTByeT J0JIBIIE, YEM COLIMAIBHBIE CETH M MMEET YETKHE U KECTKHE TEXHOJIOTHH MaHUITYINPOBAHUS
co3HaHHeM. B kauecTBe OHOTO M3 HUX HEOOXOIMMO BBIAEINUTEH METOM cMeHBI IToHdTHi. 1o 6onbiei vactu, CMU
CTpEMSITCSL IPOU3BOJIUTH 3aMEHY MOHATHI HETaTHBHOTO okpaca. K mpuMepy, 3aMEHUTD CIIOBa «BOHHA», «THOEIbY,
«KkepTBa» W Tak nainee. [lo TekcTy ymoTpeOisOTCS CHHOHUMBI, KOTOpBIE SIBISIOTCA IOJOXHUTEIHHBIMH HIIH
HEUTPaJIbHBIMH («KOH(IUKTY, «JIOKALUs» U TaK Jajee).

[lo Gompliel yacTH >KypHAJIMCTaM CBOMCTBEHHO HCIIOJIb30BaTh METOJ yOexxaeHus. Teopus »KypHIMCTHKH 3a-
Kpenuia, 4To yOeXIEeHHE SBISETCS IOJTOCPOYHBIM M JJINTENBHBIM IPOLECCOM JEWCTBUE WM aKTHBHOCTD,
HalpaBJICHHBIC HA BHEJPEHNUE B CO3HAHNE MAaCCOBOU ayJJUTOPUH OTIPEIeIIEHHBIX CHMBOJIMYECKUX 00Pa3oB.

Jonrocpounoe MaHUIYJIMPOBaHKE SBJSIETCS YaCThIO OOIIEH MponaraHAuCTCKon AesrenbHocTH. [lox monstuem
«TIpoTIaraHzia» UMeeTcsl B BUIY JEATeNIbHOCTb, CBA3aHHAS C BO3/EICTBHEM Ha MAcCOBYIO ayJIHUTOPHUIO depe3 pac-
IIPOCTPAHEHUE OIIPEECIICHHBIX UJIEH.

WndopmanmonHas BoiiHa — 3TO, IPEX/E BCETO arpeccus, TO B JaHHOH CUTyallld MOKHO TOBOPUTH 00 MH(OP-
MAaIMOHHOW WiH MenuiiHou arpeccun. B CMMU arpeccus varmie Bcero mposiBISIETCS IBYMsI CITOCOOaMu: B OTHOIIIe-
UM K pedepenty (3 ekTuBHas arpeccus) ¥ B OTHOLICHUH K ajpecary (KOTHUTHBHAs arpeccusi). B cBsizu ¢ aTum
arpeccuio B MEJUMHOM JAHUCKYPCE MOKHO ONPENENINTh KaK BBHIPAKEHUE SBHOW HENPUS3HH, BpaXIeOHOCTH K pede-
PEHTY H IIeJICHANPaBICHHOM BO3/ICHCTBIM HAa CO3HAHUE aJipecara JUisl HJe0JOrHYecKOoro mounHenus [6, c. 238].

PaccmarpuBast Borpoc HHPOPMAIMOHHON BOWHBI M TEXHOJIOTUH MaHUYJIMPOBAHUS COZHAHHEM B CBETE YTPO3bI
HAIIMOHAJBHOM 0€30MacHOCTH, BAXKHO 00paTtutThesl K MHeHUIo Ceprest KpaBiioBa, KOTOpBIN SIBISIETCS MHUHHUCTPOM
npocseuienus: Poccuiickoit @enepanuu. OH cuuraet, 4ro, 6€3yclioBHO, HH(OpMaLMOHHAs BOIHA ObUIa pa3BepHYyTa
3armagHbIMA CTPAaHAMH.

Hensr nadopmannoHHON BoMHBI TPOTUB Poccuiickoit Meaepaliiu 3aK04acTCs B TOM, YTO 3alaHbIC CTPEMSITCS
OKa3aTh BO3AECHCTBHE Ha MOAPOCTKOB. VX NeATENbHOCTh HAllpaBlIEHA Ha pa3pyLIEHHE rOoCyAapcTBa M3HYTpPH, IO-
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pOKAeHUe MaHWKH, Xaoca U Tak nanee. Kak BrickaspiBaercsi Cepreit KpaBios, mobeaurenem Ha AaHHBIH MOMEHT
sBisierca Poccuiickas @eaepariusi.

Heobxoaumo oTMeTHTh, 9TO WH(pOpPMAITMOHHAS BOiHA sABsAETCS d(H(DEKTUBHBIM criocoOoM Bo3acicTBus. K ee
MOJIOKHUTENIBHBIM XapaKTEPUCTHKAM OTHOCSTCS OECKOHTAKTHOCTh M BO3MOKHOCTh MaHHITyJHpOBaHus. MHOro-
rpaHHoe, MoNU(pYHKIHMOHATBFHOE BO3/IEHCTBHE AaHHOTO ()eHOMEHa Ha Bce c(ephl KU3HEeNeSTeIbHOCTH 00IIecTBa
II03BOJIIET PACCMATPHUBATh €r0 B KAUECTBE JI€HICTBEHHOTO CII0C00a U3MEHEHHUS HalpaBI€HHOCTH COLUAIIBHOTO Pas3-
BUTHAL.

WudopmanmonHble BOMHBI MOTYT CONPOBOXKIATh BOCHHBIE JICHCTBUS, OJJHAKO MOTYT MPOBOAMUTHCS U OTACIBHO.
B uncrom Buae oHM IpenycMaTpUBAIOT BelCHUE BOMHBI 0€3 (PU3NYeCKOro y4acTHs 4eJIOBEKa, YTO CBOAUT KOJIMYe-
CTBO XepTB K MUHUMYMY. MH(DOpMaMOHHOIN BOWHE TaKkKe MPHUCYI JUCTAHIMOHHBIA XapaKTep BeAeHHs 00EBBIX
JecTBUi, rie 00BEKTOM BO3JEHCTBUS CTAHOBUTCS pa3yM MPOTHBHUKA, a HE IPOCTO TEJNO, KaK 3TO OBLIO B MPEbI-
JIyIIAX TUIaX BOMH.

WndopmannonHas 6€30MaCHOCTh ITOABEPraeTCsl MOCTOSIHHBIM aTakaM, KOTOPbIE 3aTPyIHUTENBHO KOHTPOIUPO-
BaTh. COOTBETCTBEHHO MMEET MECTO OBITh yrpo3a MHQOPMAIMOHHOW Oe3onacHocTH. JlaHHBIA QakT moATBEpKIa-
eTcs CTaTUCTHKOM MUPOBOTO phIHKA HH(OpMaMOHHOM 6e3onacHocTH B 2022 T.

ITo omenke Allied Market Researchl, o6seM MupoBoro peraka nHbpopMarronHoi 6e3omacHoctd B 2021 1. mo-
crur $216,11 mupa., u npu coxpanenun cpeanerogoporo temmna pocta (CAGR) Ha ypoBre 9,5% k 2030 r. pbIHOK
nocturnet oobema $478,68 mapa. B 2021 r. Ha MUPOBOM phIHKE KHOEpOE30MacHOCTH MPeodIiaiaii PelieHNs BEH-
nmopos CeBepHoit AMepukH. [Iporao3upyercs, 4To OHU COXpaHAT cBou mo3ummu A0 2026 r. Oxaromapst KpyImHBIM
MOCTaBIINKAM pelIeHui i obecnieueHns kudepOezomacHocTH, TakuM kak Microsoft (CLIA), IBM (CIIA), Palo
Alto Networks (CIIIA), Cisco (CLUA) u apyrue [7].

B kauecTBe ere oqHOTO cpeacTBa HHPOPMAIIMOHHON BOWHEI sIByIsseTcs kubeparaka. B 2022 roxy B Poccutickoit
Oenepanyu OpUTH 3a(pUKCHPOBAHBI MACIITAOHBIC YTEUKHU JTaHHBIX.

KonuiecTBo aTak Ha YaCTHBIX JIMI] YBeNUIMIOCh Ha 44%. Ha 00bI4HBIX monk30BaTenell npuuuiock 17% ot uunc-
Ja Bcex aTak. TpaAuIMOHHO OCHOBHOM BEKTOP aTakKH — 3TO Pa3IMYHbIC IPUEMbI COMAITBHON MHKEHEPHH, KOTOPHIE
UCIIOJIB30BANINCH B 93% ciydaes. [y opraHu3anyy Takux aTak 3JI0YMBIIJIEHHUKH CO31aBAIN (PUILIMHIOBbIE CAUTHI
(56%), oTmpaBnsIM BPEAOHOCHBIE NMUCbMA IO 3JEKTPOHHOH moute (39%), ncKanu >KepTB B COLMAIBHBIX CETSIX
(21%) u meccenmxepax (18%) [8].

B 64% artak 3m0oyMblIUIEHHUKAaM yOaBajloCh YKpacTb AaHHbIE. B 0CHOBHOM 3TO Obutn yueTHble naHHbIE (41%
cpeau yKpaaeHHOM nHpopMmanuu), nepcoHaibhele (28%) u mnarexssie (15%). [lonp3oBarenu Takxke craim xKeprt-
BaMU MHOXECTBA YTCUCK JAaHHBIX, KOTOPLIC ITPOU30ULIIN B KPYITHBIX KOMIIAHUAX U IMOIYJIAPHBIX CEPBUCAX, B YUCIIC
kotopeix Aunekc.Exa, «BkycBumy, Whoosh, «C/I9K», Delivery Club, «I'emotect», DNS.

WndopmanmoHHble BOWHBI MOTYT BECTHCH C LIEJIBIO OCYILIECTBIICHHS ITOJHOTO KOHTPOJISA HaJ BceM HHpOpMaLu-
OHHBIM IMPOCTPAHCTBOM, HUJIU, BO3MOXXHO, C LCJIbIO IMOBLINICHUA 3(1)(1)CKTI/IBHOCTI/I BOOPYXXCHHBIX CHJI 3a CUHET HC-
MOJIb30BaHUs BOCHHOU nH(opMannu. Ho, B OCHOBHOM, TJIaBHas 11eJIb HH(GOPMAITHOHHOM BOHHBI — 3TO JIOCTIIKEHHUE
NPEBOCXOJICTBA B JII000H cdepe 0OIECTBEeHHON JKHU3HH, MO3BOJISIOIAS OIYUUTh JETATbHYI0 KapTUHY AEHCTBHUI
BPaKECKOH CTOPOHBI M UCIIOJIB30BaTh PACCPEAOTOUECHHE PAa3HOPOIHBIX cuil. CieqyeT OTMETHTh, YTO B Hallel co-
BPEMEHHOCTH JaHHOTO POJia BOMHBI HOCAT 0C000 pa3pyIIUTENbHBIN XapaKTep.

[ocnencTBusa nHMOPMALMOHHBIX BOWH Jal0T 3HATH O ce0e yXKe CerofHs, HapuMmep, B (opMe LIMPOKO pacipo-
CTPAaHEHHOW B COBPEMEHHOM MHpE Pa300LIEHHOCTH CTpaH, HAPOAOB M rocynapcTs. He mocnenHiow posib B 3TOM
MIPOIIECCEe UrpaeT UMEHHO Jie3uHpopMalus cropoH. OHaKo Hanbojee IyOUTEIbHBIM MOCIICACTBHEM UH(OPMAIIH-
OHHBIX BOMH CJICOYCT MPU3HATH LCIICHAIIPABJICHHOC KYJIbTUBUPOBAHUEC UX aACTITaMU Bpa)KIle6HOCTI/I " arpecCuu 1o
OTHOLICHHUIO APYT K APYTY JIIOJEeH pasHbIX CTPaH, pa3KUraHue MeXHAILMOHAJIBLHON PO3HM MO STHUYECKUM, KOH(ec-
CHOHAJIBHBIM U TIPOYUM Mpu3HaKaM [9, c. 87].

Ha ocHoBaHHMH TPOBEJEHHOTO WCCIEIOBAHUS MOXKHO IMOJYEPKHYTh, YTO HU(PPOBOE MPOCTPAHCTBO IO CBOEH
NPaBOBOM MPUPOAE JeNaeT I'pakIaHnHa COyYaCTHUKOM MH(OPMaIMOHHON BOHBI. bonee Toro, nmpomnaranaa B co-
muanbHeIX cetax 1 CMU nmeer Gonbiioil moteHnuan. JlanHoe 0OCTOSTENbCTBO CBSA3aHO C TE€M, YTO TOJIyYeHHAs
rpaXJaHHHOM MH(OpMAIMK B COMUANBHBIX ceTssx 1 CMU 3aTpyIHUTENLHO MPOBEPUTH U ONPOBEPTHYTH, MPAKTHU-
YECKH HEBO3MOXXHO OIPEACIINTD IIEPBOUCTOUYHHK.

Takum oOpa3zoM, HH(POPMALMOHHAS BOWHA W TEXHOJOTMH MaHUIIYJIMPOBAaHHS CO3HAHHWEM SBISIIOTCSA aKTyallb-
HBIMH BOIIpOCA. B cBs3m ¢ UMCIOINIMMHUCA CIIOKHBIMH MEXKXAYHAPOAHBIMU OTHOIICHUAMUA I/IH(i)OpMaIII/IOHHaSI BOMHA
BBICTYIIAET B KA4YECTBE CPEIICTBA JIOCTH)KCHUs YCTAaHOBIICHHBIX Iiesiell. bojee Toro, ee BeleHHe OCYIIECTBISETCS
yepe3 counanbheie cetd 1 CMU. MHdopmanmonnas BoiiHa, KoTopas pa3BepHyiack npotus Poccuiickoit @enepa-
UM JJIUTCS Ha MPOTSHDKEHUH JIUTENBHOTO IeproAa BPEMEHH, OIHAKO OHAa 000CTpHiIach MOCIIE Havyaja CIenralb-
HOI BOGHHOH Ollepaliy Ha TEPPUTOPUH Y KPaUHBI.
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K Bompocy npaBoBoro peryaupoanusi ChatGPT

3opun A.P.,
Cegepo-3anagnbiii puanan Poccniickoro rocyiapcTBeHHOr0 yHUBEPCUTETA MPaBOCYANS

Annomauusn: ¢ cmamve npednodicer K pacCMOmMpPEHUIo 6ONPOC O CYWHOCTNU U PE2YIUPOBAHUU CO CHIOPOHbL 34~
xonooamens, nabpasuezo nonyasipnocms ChatGPT (GPT). Aemopom 6wino dano nowsmue GPT, szamponyma
BAJICHOCMb €20 NPABOBO2O Pe2YIUPOBAHUS (Y20A08HO-NPABOGOU, 2PAICOAHCKO-NPABOBOL ACNEKMbL), 4 MAaKICce pac-
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opyeux cmpanax. Ipu nanucanuu cmamvu OblIU UCTIONL30BANBI UCHOPUYECKUU, AHATUMUYECKUL U cmamucmuye-
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On the issue of legal regulation of ChatGPT
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Abstract: the article proposes to consider the issue of the essence and regulation by the legislator
ChatGPT(GPT) that gained popularity. The author gave the concept of GPT, touched upon the importance of its
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in various spheres of life. In conclusion, the author discusses the prospects for the development of this innovation
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[Ipomnutoe croneTue 0XapakTepU30BAIOCH PAIOM SIBIECHHH, KOTOPBIE B TAIBHENIIIEM OKa3all OTPOMHOE BIUSHUE
Ha pa3Hble cephl KUZHENSATETLHOCTH: SKOHOMHUECKYIO, TOJTUTHIECKYIO, COMUANBHYIO H AyXOBHYI0. Cpeau HUX
ocoboe MecTo 3aHUMaeT nepexo]] OOJBIIMHCTBA EBPA3UIICKUX CTPaH Ha MYyTh MOCTUHAYCTPHAIBHOTO THITA OOIIe-
cTBa. Y OOJIBIIMHCTBA CHENUAIMCTOB B O0JIACTH COLIMOJIOTHH U APYTHX TECHO CBSA3AaHHBIX C HEW HayK mpeobiagaer
MHEHHE, KacaTelIbHO MEPEYHs XapaKTepHbIX MPU3HAKOB MOCTHHIYCTPUALHOTO (MH(OpManoHHOr0) obmecTBa. K
HUM CIIPaBEIJIUBO OTHOCST, BO-TIEPBBIX, INI00ATH3alMI0 SKOHOMUKH, BO-BTOPBIX, CYIIECTBEHHBI POCT POIH
Haykd ¥ UHQOpManu (ee CTAaHOBJICHUE B KadeCTBE OJHOTO U3 (aKTOPOB MPOM3BOACTBA), B-TPETbMX, PAa3BUTHE
cdepsl yciIyr, 1 HaKOHell, Pa3BUTHE WH(POPMALMOHHBIX TEXHOIOTUH, YTO MOBJIEKIIO 32 COO0I OTBETHYIO 3aKOHO-
TBOPYECKYIO PEAKIIHI0 CO CTOPOHBI TOCYIAPCTBA, MOCKOJIBKY 10 BOMPOCY MH()OPMAIIMOHHBIX TEXHOJIOTHI BO3HU-
KalOT pa3IMYHbIE TPABOOTHOIIECHHS MEXY QU3HUECKUMHU, FOPUINIECKAMH JIUIIAMH U CAMUM TOCYIapPCTBOM.

Tak, MO’KHO MIPUBECTH MIPUMEP € pacHpocTpaHeHHEM IU(POBBIX (PMHAHCOBBIX AKTHBOB (MPOTOTUNA (OHIOBOTO
pBIHKA) Ha TeppuTopun Poccuiickoit @enepanny HECKOIBKO JieT Hazad. CycTa BpeMs rocyaapcTBo npuHsiio de-
nepanbHbiil 3aK0oH «O mupPOBBIX PUHAHCOBBIX aKTUBAX, NU(POBOH BAIIOTE U O BHECEHUM W3MEHEHUH B OTJEINb-
HBIE 3aKOHOAaTeNnbHbIe akThl Poccuiickoi @eneparym» ot 31.07.2020 Ne 259-3 [1], NOCKONBKY MOCUUTANIO HYX-
HBIM BBECTHU 3aKOHOJATEIIbHOE PETYIMPOBaHUE HOBOH c(hepbl, ¢ 1IeTb0 00€30IacuTh rpakJjaH OT PsJa HeraTUBHBIX
MOCJIE/ICTBUN B XOJIe M3yYeHHs U (PYHKIIMOHHUPOBAHUS 3TOW OTPACIIHU, a TAKXKe OOJIOKEHHS HAJIOraMH CyObEeKTOB,
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MpUHUMAIONNX B Hell yuactue (Denepanbhblii 3akoH «O BHECEHUHM W3MEHEHUH B 4acTh BTOpyr HamoroBoro ko-
nekca Poccutickoit @eneparum» ot 14.07.2022 Ne 324-D3) [2].

Ente oTHUM OTHOCHTENBHO HOBBIM SIBJICHUEM JUUIsl HAIICH CTpaHbl U MUpA B [IEJIOM CTaio nossicHue yata GPT
(manee — uar-60t1). OH pabotaet ¢ HOsIOps 2022 rona v MPUHAJICKUT aMepUKaHCKol koMranuu OpenAl, B koTo-
pyto uHBecTHpyeT Kopnopauus Microsoft. Ha mpocropax cetu «/HTEepHET» He CyHIeCTBYET €AMHOTO OOLICTIPHH -
TOTO ONpEAETICHUs BHIMIEYIOMSHYTOTO siBiIcHUs. OnHako Hanboiee KOPPEKTHBIM BHIUTCS paccMatpuBath GPT,
KaK HEKH{ aJlTOPUTM IeHepalii TOTO WJIM MHOTO TEKCTA, C IIEJbI0 CO3JaHMs HY>KHOTO TEKCTOBOTO KOHTeHTa. Oc-
HoBYy ChatGPT cocraBnsier orpoMHOE KOJHUYECTBO JAHHBIX, COOPAHHBIX W3 MHOXECTBA Pa3IHMYHBIX HCTOYHHKOB.
DuznvecKoe JIUI0 caMo 331aeT HeOOXOUMBIE TTapaMETPHI U TI0 UTOT'Y TIOJyYaeT OPUTHHAIBHBIN TEKCT.

Takum 00pa3oM, MOXKHO CAENaTh BHIBOJ O TEepeYHe HATISIHBIX yM0OCTB WCHOJIB30BaHUS 3TOH HEHpoceTH.
Hauate crout ¢ yueOHO# cdepsl, rae exXerogHo cTyIeHTaM HeOOXOAMMO MUCATh KYpCOBYIO pabOTy Ha ONpeAesieH-
HYI0 TEMy IO TpOWIeHHOMY Martepuany. llpu 3Tom cucreMa «AHTHIUIATHAT» YCIOXKHAET AAHHYIO 33j1ady, I0-
CKOJIBKY B Y4eOHBIX 3aBEJICHUSIX CYIIECTBYIOT TPEOOBaHUS KacaTeNbHO MPOIEHTAa OPUTHHAIBFHOCTH padoThl. Mc-
nonb3oBanue ChatGPT moskeT B TOl WiIH HHO# Mepe 00JerYuTh KU3Hb YUaIUMCsI, TPH 3TOM, HE Hapymas Tpebo-
BaHMI 00pa30BaTEIbHOTO YUPEKICHHS.

Hpyroii cdepoii, rae Mcmorb30BaHNe 3aTPOHYTOTO BHINIE YaT-00Ta OyAET BIOJIHE YMECTHBIM MOXKHO Ha3BaTh
)KypHanucTuky. CaMa CrienuaabHOCTh YK€ MOAPa3yMEBaeT UCMOIb30BaHUE TEKCTOBBIX NaHHBIX. [Ipy HamucaHuu
CTaThy JJIs J)KypHaJa MOpoi TPYAHO CTPYKTYPHPOBATh U 0000MIMTE HHPOPMAIIHIO, UMEIOIIYIOCS B MUpE B OIIpe/e-
JIeHHbIH poMexyTok Bpemenu. ChatGPT 6e3 Tpyaa CMOKET pelinTh BO3HUKIIYIO pobieMy. JKypHaIUCTy ocTa-
HETCSI TOJIbKO HEMHOTO OTPEaKTHPOBATh HH(POPMAIIHIO U OITyOIMKOBATH €€.

OpHaxo Bce JIM TaKk OJIHO3HAYHO, KaK MOXET ITOKa3aThCs Ha NnepBbId B3rsn? CyIecTBYIOT I KaKie-TO U3bSHBI
BO Bceil aTol cucteme? U ecnu ecTh, TO Kak UX YCTPAHUTh?

ABTOp CTaThU CYHTAET, YTO CYIIECTBYIOT 3HAYMTENBHBIE HENOCTATKA B JAHHOM pa3BHBAOIIEMCS 4aT-00Te,
MOATBEPKIACHUEM €0 CJIOB MOTYT CUHUTATHCA YK€ TOSIBUBIITHECS CIy4Yau U3 MPaKTUKU. Tak, HarpuMmep, aaBoKatT U3
Hbm-ﬁopxa ¢ 30-netHuM craxkeM pabotel CtuseH IlIBapir B3sics 3amuinarh HHTEpeckl Podepro Mathl B cyne0-
HOM TIpOIeCCE€ MPOTHB KOMyMOMiickoi aBmakommanuu Avianca. B 2019 romy MaTa BOCHOIB30BAJICS YCIyraMu
BBIIIICYTIOMSHYTOW aBHAKOMITaHWHU. B X0/ie monera oH MOIy4Yull TpaBMy 110 BHHE OOpTIPOBOIHUKA Avianca, KOTO-
PBIH yIapHII €ro B KOJECHO METAIIMYECKOH TEICKKOM, HCIIONB3yeMOMH 11 00CIyKUBAaHHS IMAaCCAKHUPOB B mojieTe. B
pe3ynpTaTe WHIMIEHTa MYXKYHHA PEIIl oOpaTUThCA B cyn. AnBokaT PobepTo B mporiecce MOATOTOBKH PEIIHIT
Bocmonb3oBatics momoripio ChatGPT, ¢ mensio HaliTH CyneOHbBIe MPENeACHTH IO MOX0XKHUM JIeaM, T/e UX pac-
CMOTpEHHME 3aKOHYMJIOCHh B Monb3y Hctua. Helipocers Bbimana IlIBapiy Takue nema kak: «3WKepMaH IMPOTHB
Korean Air Lines», «Baprese npotus China Southern Airlines» u «Maprtunec npotuB Delta Air Lines». Onnako,
KaK BBIICHWIIOCH TT03ke, 4aT-00T ChatGPT Beigan delfikoBble IpeleACHTHI TSl Cy1a, YTO 3aMETHIIH MPEICTABUTENN
OTBETYMKA U CaM CY[Ibs, KOTJa HE CYMEJH OTHICKATh TEKCTHI PEIICHUH M0 YIIOMAHYTHIM B TOKyMeHTax nenam. Cy-
Ibsi otpeboBait ot IlIBapiia 0ObsICHEHHUM, KOTOPBIE TOT M MPEACTABUI B MUCbMEHHON (hopMe. AJIBOKAT BBIPA3UII
CO’KaJICHHE TIO0 TIOBOJy CBOETO PEIICHHUS TOJOXKHUTHCI Ha CEPBUC, B OCHOBE KOTOPOTO JIEKUT MCKYCCTBEHHBINH WH-
temekT (ganee — ). OH 3asBWII, 4TO HUKOTIA JIO 3TOTO City4as He ucmonb3osan ChatGPT u mosromy ObLT He B
Kypce TOT0, 4TO TeKCT, FeHePUPYEMbIH OOTOM, MOXKET COJEPIKATh JI0XKHbIE CBeAeHUsA. Cy/ibs HaIe)l KAk MUHUMYM
mecTh c(hadpUKOBaHHBIX Jie], KoTopble «BeimyMamm» ChatGPT. Bece onu compoBokgavch (PUKTUBHBIME CCHUTKAMH
U BBITIIAJIENNA OYeHb MpaBaonoo0Ho. CynIoM Ha3HAYEHO MUCIHUILTHHApHOE cirylianue Ha 8 uioHs 2023 r., B xo1e
KOTOpOro OyayT 00CyKIaThbcsi MOTCHIIUATBLHBIE CAHKIIMK B OTHOIIeHHH [1IBapIia, 9T0 B TOM YHCIIE MOXKET MOBJICYb
3a co00¥1 MOTEepIo UM JuIeH3uH [3].

3a mecs1 1o 3Toro B Kurtae 0b110 BO30YXKIEHO TIEpBOE YTOJIIOBHOE Jielio 3a ucnonb3oBanue yata GPT B oTHO-
HICHUH TpakJaHuHa X., 3apadaThiBaBIICTO JIeHbTU B ceTH «MHTEepHET», HanrcaHueM (IUKOBBIX CTaThed HOBOCT-
Horo xapakrepa. [liist aToro on ucnonb3oBan ChatGPT. BrocnenctBuu mpaBOOXpaHUTENbHBIC OPTraHbl BbI3BAIN
MOJIOJIOTO YeJIOBEKa Ha JIONPOC, ITIOCKOIBKY HH(POPMAIINIO 0 KPYIISHUH TI0€3/1a, KOTOPOTO Ha CaMOM Jielie He ObLIo,
MPOYMTANIO MOPSIIKA 15 ThICSY YENOBEK, YTO MO CIIOBaM IIPABOOXPAHUTENICH MPUBEIIO K OECIIOpsIKaM ¥ KOH(IIHK-
tam [4]. OcHOBHasI Tpo0JIeMa, KaK OTMEUAET Pl IKCIEPTOB, 3akitouaeTcs B ToM, uto GPT u apyrue anroputMbl
reHepaIuy TEKCTa MOT'YT CO3/1aBaTh TEKCThI 0€3 (haKTHUEeCKOH MPOBEPKU UCTOYHUKOB MJIM MOITBEPIKIACHHS TOCTO-
BEPHOCTH MH(OPMAIINHU, YTO B CBOKO OYepeb MOXKET IMPUBECTH K PACIPOCTPAHEHHIO JIOXKHON MH(POpMAIIUY U B pe-
3yJIbTaTe HAHECTH yIepO Kak OTJCIbHBIM JIFO/ISIM, TaK U OOLIECTBY B IIETIOM.

IIpoananm3upoBaB Bce CIydad, YIIOMSHYTHIE BBINIE, aBTOP MPUXOAUT K MHEHHIO O TOM, YTO YK€ ceidac, Ha
panHux cragusx pasputusi ChatGPT, cTOMT BBeCTHM ero mpaBoBoe peryiupoBaHue. [10100HBIC MPEITOKEHHUS,
HAaIleJICHHBIC Ha MPEIOTBPAICHHE MOIICHHUYECTBa, PACIIPOCTPAHEHUS JIe3nH(OpMAIK B OOIIECTBE, 3I0YNOTPEO-
JICHWH B pa3NUuHBIX cepax oOIeCTBEeHHOH KHU3HHU, B YACTHOCTU B cepe 00pa3oBaHUs U HAYKH, YK€ BBICKa3bIBa-
nucs [5].
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B cBs3u ¢ ObICTpoli CKOPOCTHIO pacrpocTpaHeHus: ucnonb3oBanuss GPT u GonpmmMu prckamMyd MPUYHMHEHHS
Bpella OXpaHJIEMbIM 3aKOHOM OOIIECTBEHHBIX OTHOLICHUH, BUIUTCA LIENeCOOOPa3HbIM COCPEAOTOUNUTh BHUMAHHE
IPEeXJe BCEro Ha HANOJIHEHUH ACHCTBYIOIIETO YTOJIOBHOTO 3aKOHOAATENILCTBA IPAaBOBBIMM HOPMAaMH, CO3JAIOIIHU-
MU JIOMIOJHUTENBHYIO OXpaHy, 3allUIIAeMbIM YTOJOBHBIM KOJEKCOM OOIIECTBEHHBIX OTHOILICHHUH, YUUTHIBAs PHC-
KU, co3naBaembie .

Tax, BUIUTCS BIIOJIHE pa3yMHBIM JIOTIOJHHUTH CTaThi0 165 HBIHE NEHCTBYIOMETO YTOIOBHOTO Kozekca Poccwii-
ckoit ®eneparun, 1996 rona, npeaycMaTpUBaIOLIYI0 YTOJIOBHYIO OTBETCTBEHHOCTh 3@ MPUYMHEHUE HMYIIECTBEH-
HOTO ymiepOa myTeM oOMaHa MU 3J10yMOTpeOIeHHUs TOBEpHUEM, KBaTH(QHUIMPOBAHHBIM COCTABOM IPECTYILICHUS,
YIIOMHMHAIOIIUM TaKOH CIIOCO0 €ro COBEPLICHHUS, KaK ¢ UCIO0JIb30BAHHEM HCKYCCTBEHHOIO MHTEIUIEKTA. YKa3aHHOE
HEOOXOIMMO JIJISl TIPEAOTBPAIIEHISI CIIyYaeB, CXOXKIX C BBIIEYTIOMSHYTHIM TperieneHToM B Kutae [6].

Kpome Toro, yunTsiBas, uto 4at-00T criocobeH oOpadaTeiBaTh OoJbiIne 00beMbl HHQOpMAMK U (OPMHPOBATDH
TOT WJIM WHOW KOHTEHT, KOTOPBIM KaK BBICHMJIOCH HE BCErJa COOTBETCTBYET NCHCTBUTEIBHOCTH M KaK MOXKHO
HPETOJIOKUTh, KOTOPBIM B TOM YHCJIE MOKET OBITh UCIIOJIB30BaH B IEJISX BO30Y)KICHHUS HEHABUCTU W BPaXbl,
a PaBHO YHW)KEHHS YEJIOBEUECKOro JOCTOMHCTBA, CIEIyeT MPEaoNI0KUTh, YTO ObIJIO OBI 11e1eco00pa3HbIM B IHC-
no3uuuio 4. 2 crater 282 YK P® mocne cloB «B TOM 4HCIE C UCIONB30BAHUEM CPEICTB MAacCOBOU MH(popMamn
1100 MH(POPMAILIMOHHO-TEJIEKOMMYHHUKALIMOHHBIX CeTel, BKIo4as ceTb «HTepHeT» n00aBUTH «C HCIIOIb30BAHU-
€M MCKYCCTBEHHOI'O UHTEJUIEKTay.

Taxske, BEpOSITHO, CTOUT 3ayMaThCsl HaJ UIEEU CO3/1aHus OTAENIBHOrO Kojaekca B Pocculickoit @enepanuu, Ko-
TOPBIN OyZAET PeryaupoBaTh U OXPAHITH MPABOOTHOLICHHUS, BOSHUKAIOIINE MEXIY yJYaCTHUKAMH B MH(POPMAIIOH-
HO-IIU(POBOI chepe, yUUTHIBAs ee CIEU(PHUKY, B BHIE 0COO0T0 00bEKTa TAKUX MPABOOTHOIIEHUH U €€ OCHOBY B
BHIe HH(POPMAIMOHHBIX AITOPUTMOB, TEXHOIOTHH O0KYelH 1 Tak aanee. [Tomumo ChatGPT Tyna criemyer BKITiO-
YHUTH PErjiaMEeHTAIXI0 OTHOLUICHUH MEXIy PU3HYECKIMHU M FOPUANIECKUMH JIUIAMU 110 TIOBOY HUPPOBBIX QrHAH-
COBBIX aKTHBOB, HU(PPOBOI BaJIIOTHI, KOHTPOJIBbHO-KACCOBOW TEXHUKH U PSAAA APYTHX SIBICHUH.

JIn6o >xe HeoOXOAMMO JOMOJHUTH [ 'paxkaaHckuii kojekc Poccutickoit Deneparyiv OTACIBHBIM Pa3aeioM, KO-
TOpBIA OyneT perynupoBats MH(pOpMaIMOHHEIE HOBaTOpCcTBa, B yacTHoctu MU [7]. [logBoas uror Bcemy BbIIe-
CKa3aHHOMY, CTOUT 3aMETHTh, YTO 3a HEMPOJOLKUTENIbHBIN CPOK cBoero cyiectBoBanus ChatGPT namen Hema-
JIBIA OTKIIMK Cpeau moib3oBareneil cetu «MuTepHeT». O HEM Taxke TOBOPST MHOTHE BBICOKOIIOCTABIICHHBIE U Me-
muitaeie nuia. [lo mamueiM The Guardian ayautopus ChatGPT mocturia 100 MiiH akTHBHBIX TOJB30BaTeICH B
thespane 2023 rona. MaTepecHsM sBnsieTcs 1 To, uTo yaT GPT momyuwmn 1 MiH nons3oBateneit yxxe depes 5 qHeit
TOCIIE CBOETO 3aIrycKa. B MepBbIii MecCI] TOCIe 3aIrycka 3TUM 9aT-00TOM BOCIIOJB30BAHCH MOPSIKA 57 MITH Yello-
BeK. B HacTosIuii MOMEHT OH SIBIISIETCSI CAMBIM OBICTPOPACTYIIMM MHTEPHET-CEPBUCOM B Mupe. Camble aKTHBHBIC
— nonb3oBarenu u3 CLIA, Uanun, @pannuu, ['epmanun n BenmukoOpuranuu.

[lo mannbM xommanuu OpenAl B 2023 rogy war-6or ChatGPT nmocrymen B 161 crpane mupa. Ctpansl, rae
ChatGPT ne moctymen u MOKET OBITH MCITOJB30BaH ¢ rmoMoInsio cepsuca VPN, oTHocuTensHO HemHOro. K HiM
otHocsTcs: Poccusi, Ykpauna, benapyce, Kutaii, Benecyana, Upan u Adranucras [8].

Buaurcs moctaToyHO pa3yMHBIM HPEATNONIOKHUTH, YTO paccMaTpUBaeMbli HAMHU B JaHHOW CTaThe 4aT-00T
NPOJIOJDKUT CBOE Pa3sBUTHE 110 BCEMY MHUPY M BEpOATHO OyAeT MMETh Psii aHaJoroB. BakHO moHUMath, ¢ ero
paszBuTHeM OyqyT BO3HHKATh CIlydaW TaK Ha3bIBaeMOH «KHOEPIPEeCTYMHOCTH». JTO caMo co0oi TpedyeT
TIIATEJIFHOTO aHAIM3a U 3aKOHOJATEIbHON NPOopabOTKK CO CTOPOHBI FOCYAapCTBA.
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KOMH[)OMI/ICCH&SI TEOpUsAA COOTHOLICHUA CTATYCOB
CaMO3AaHATOrO rpaxxiaHnHviia 1 HHAUBUAYAJIBbHOI'O MPEANPUHUMATEIA

Kub6aasnuxos C.0O., acnupanr,
MockoBcKkHil (PUHAHCOBO-NPOMBINLIEHHBIN YHUBepcuTeT CHHeprus

Annomauus: paboma noceéaujeHa aHaiuzy cmamyca CaAMO3AHAMbIX SPadCOan, a MaKice aAnaiu3y xXapaxmepa
ocyuecmeansemMoll UMu IKOHOMUYEeCKol oeamenvHocmu. B uacmuocmu, 6 pabome ananuzupyemcs coomuouteHue
CMAamyco8 Camo3aHsmMulX 2padicOaH U UHOUBUOVATbHBIX NPEONPUHUMAMENel, AHATUZUPYIOMCS OCHOGHbLE NOOX00bl
1O OAHHOMY 60NPOCY 8 AUMEpamype, KOmopbvle XapaKmepuzyomes omcymcemeuem eounoobpasus. Ilo pesynoma-
MAM NPOBEOEHHO20 AHAU3A ABMOP NPUXOOUM K 6b1600Y O HANUYUU KAK CYUWHOCHHBIX CXOOCME, MAK U PA3IUYUll
medicdy cmamycamu camosauamoeo u UI1. Ipejcoe ececo, asmop npuxooum K 6b1800Y 0 MOM, YN0 IKOHOMUYe-
CKasi OessmeibHOCMb, KOMOPYIO OCYUeCMBIAIom CAMO3AHAMble 2paxcoane, noonadaem noo onpeodejiexue npeo-
NPUHUMATNENLCKOU 0eAMeNbHOCHU 668UQY BbIAGNEHUS 8 0eANENbHOCHU CAMO3AHAMBIX TMAKUX DJIEMEHMO8 KAK CU-
cmemamu4ecKkutl xapakmep, usgneueHue npubbliu, pucK, CaMOCmMoSsmMeIbHOCb U C8513b C UCNOIb308AHUEM UMYUje-
cmea, npooadicell mogapos, OKA3AHueM YCiye u blnoaHeHuem pabom. B mo dce epemsi agmopom passueaemcs
KOMAPOMUCCHASL Meopus (KOMIPOMUCCHBILL NOOX00) OMHOCUNENbHO 80Npoca coomuoulenuss cmamycos Ul u ca-
MO3AHAMO20, CO2NACHO KOMOPOU HeOONYCMUMO NOJHOe NPUPABHUBAHUE OAHHBIX CIMAMYCO8, NOCKOILKY 21O Npo-
MUGOPEUUM Yene6oMy HAZHAYEHUIO UHCIMUMYMA CAMO3AHAMOCTU, CYIb KOMOPO20 3aKI0YAemcsl 8 npedocmasiie-
HULU 803MOJICHOCHIU OCYWECMBIEHUSL SPANCOAHAM NPEONPUHUMAMETCKOU OesIMEeNbHOCIU HA Tb2OMHbIX YCA0BUSX U
¢ bonee HUZKUM YPOBHEM PUCKA 8 MAKOU desmenbHocmu. B xonye pabomur asmop ananuzupyem axmyanvhvie 0715
UHCIMUMYMA CAMO3AHAMOCHU 0NPOCHL OMHOCUMENLHO CIENeHU 2PANCOAHCKO-NPABO8OTi OMBEMCMBEHHOCU NO
0053amenbCcmeam, a Mmaxice 60NpPoOChl PACHPOCMPAHEHUSL HA OMHOWEHUSL C YUACMUEM CAMO3AHAMO20 3aKOH00A-
Mmenbemaa o 3awume npae nompeoumenell.

Knrwouesvie cnosa: npeonpunumamensckas OesmenvbHOCmb, IKOHOMUYECKAs O0esimerbHOCHb, CAMO3AHAMbLIL
2PANCOAHUH, UHOUBUOYATbHBII NPEONPUHUMAMENb, PENCUM CAMO3AHIMOCMU, OMBENMCMBEEHHOCHb, PUCK, 3AWUma
npae nompebumernet

Jasa nurupoBanus:. KubampamkoB C.O. KommpomuccHas Teopusl COOTHOIICHHS CTAaTyCOB CaMO3aHSATOTO
rpakJIaHMHA W MHAWBUIyaIbHOTO npeanpunaumMaress // International Law Journal. 2023. Tom 6. Ne 6. C. 39 —42.

[ocrymuna B pexakuuio: 19 mas 2023 r.; [Ipunsita B nopadoranaom Buze: 9 utons 2023 r.; Opodpena ams my0-
yukamuu: 21 uronsa 2023 1.

Compromise theory of the correlation of the statuses
of a self-employed person and an individual entrepreneur

Kibalnikov S.O., Postgraduate,
Moscow University for Industry and Finance Synergy

Abstract: the article is devoted to the analysis of the status of self-employed persons, as well as the analysis of
the nature of their economic activities. In particular, the paper analyzes the ratio of the statuses of self-employed
persons and individual entrepreneurs, analyzes the main approaches to this issue in the literature, which are char-
acterized by a lack of uniformity. Based on the results of the analysis, the author comes to the conclusion that there
are both essential similarities and differences between the statuses of self-employed and sole proprietor. First of
all, the author comes to the conclusion that the economic activity carried out by self-employed persons falls under
the definition of entrepreneurial activity due to the identification of such elements in the activities of the self-
employed as systematic nature, profit-taking, risk, independence and connection with the use of property, the sale
of goods, the provision of services and the performance of work. At the same time, the author develops a compro-
mise theory (compromise approach) regarding the issue of the relationship between the statuses of sole proprietors
and self-employed, according to which it is unacceptable to completely equate these statuses, since this contradicts
the purpose of the institute of self-employment, the essence of which is to provide persons with the opportunity to
carry out entrepreneurial activities on preferential terms and with a lower level of risk of such activities. At the end
of the work, the author analyzes the issues relevant to the institute of self-employment regarding the degree of civil
liability for obligations, as well as the issues of extension to relations involving self-employed legislation on con-
sumer protection.
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3akoHOmaTenpHOE BBeAeHHUE [1] skcriepuMeHTa B hopMe MPEA0CTaBICHUS TpakIaHaM BO3MOKHOCTH HCITONIB30-
BaHMsI MHCTUTYTa CAMO3aHATOCTH Kak 0c000i (popMbl BeACHHS SKOHOMHUYECKOH AEATEIILHOCTH 0€3 perucrpanuu B
KaueCcTBE MHAMBUYaJIbHOTO NMPEANPUHUMATENS HEMUHYEMO NIPUBOJUT K BOIPOCY O COOTHOIIEHHWHU MPaBOBOIO IO-
JIOXKEHHUSI CAMO3aHATOIO € Y)K€ MPUBBIYHBIM IpakAaHCKOMY 00opoTy cratycy MII. Ananu3 nutepaTypHBIX HCTOY-
HUKOB U KOMMEHTApHEB 3aKOHOAATEIIbCTBA IT0OKA3bIBACT OTCYTCTBUE €IMHOM TOUKHU 3PEHUSI OTHOCUTEJIBHO JAHHOTO
COOTHOUIEHMS.

Tak, MHOTMMHU aBTOpaMM MOJYEPKUBAETCS MPAKTHYECKH TOJIHOE OTCYTCTBUE CYIIHOCTHBIX PazIUYUi MEXITY
crarycamu camo3ansToro u U, 3a uckimoueHrneM HEKOTOPBIX 0COOCHHOCTEN perucTpanuu [2] U HaIoTOBOTO pe-
kuMa [3].

Hpyrumu sxe uccienoBaTeNsiIMU MOAYEPKUBACTCS HAJIUMYHUE I'PAXAAHCKO-NPABOBBIX pasnuuuii crtatycos UIl u
CaMO3aHsTOT0, YTO, B MEPBYIO OYepelb OOBACHICTCS TE€M, UTO, XOTSI CAaMO3aHSAThIE U 3aHMMAIOTCS NpeANpUHUMA-
TEJICKOM AEATEIbHOCThIO, B KIIACCUYECKOM MOHUMAHUH JaHHbBIE JINIIA He ABJIOTCS On3HecMeHamu [4].

B oco6ennoctu unrepecHa nosunus E.C. KprokoBa u B.Jl. Py3anoBa, Mo MHEHHIO KOTOPBIX MpHUpPaBHUBAHUE
cratycoB camo3aHsaTeix U MII, a taxxke pacnpocrpaHeHue pexuma aestenbHoctd MIT Ha camo3aHATBIX IpakaaH
ABJSIETCSl MPUHLMIINAIBHO HEBEPHBIM HOIXOIOM, NMPOTHBOPEYALIMM CYTH MHCTUTYTa CaMO3aHSATOCTH, B OCHOBY
KOTOPOTO MOJI0KEeHA Uaes Jeraau3aiy AesTeIbHOCTH JIML, HEKOI1a OCYUIECTBIABIINX SKOHOMUYECKYIO JAeSTeb-
HOCTH B «CEpOW 30HE», TO €CTh HaMepeHHO Oe3 peructpauuu B kauectBe MII B mombiTkax n30exaTh Macchl He-
yI0OCTB, BHITEKAOIINX U3 00TIaTaHus TAKHUM CTaTycoM [5].

[lo Hamemy MHEHHIO, 00€ BBIIECIIPUBEACHHBIC MO3ULUK IO BONPOCY COOTHOIIECHHS CTaTyca CaMO3aHITOTO U
UIT sBisiroTCSI B HEKOTOPOU CTETeHU BepHBIMU. [10sICHUM Hallly TOUKy 3peHHUs opoOHEe.

JlelicTBUTENBHO, Ta SKOHOMHYECKAs AEATEIIEHOCTh, KOTOPYIO OCYILECTBISIOT CAMO3aHAThIC, HABPSA JIH MOXKET
ObITh BIMCaHa B Oosee yladyHble Pa3sHOBUAHOCTH IKOHOMUYECKOM IeSTEIbHOCTH, HEXKEJIU PEANPHHIMATEIbCKOI.
3T0 00BACHSETCS, C OAHOW CTOPOHBI, TEOPETUUECKUMHU IPEACTABICHUSIMH O KaTETOPUH «IPEANPHUHUMATENbCKAs
JeSITETbHOCTDY, Pa3paboTaHHBIMU TEOpUEH NPEANPHUHUMATENHECKOTO TIPaBa, Tak H, C IPYTroil CTOPOHBI, MOJIOXKCHU-
SIMU TIO3UTHBHOTO IPaBa.

Tak, oOenpru3HaHHBIMH CYIIHOCTHBIMH MPU3HAKAMU TIPEANPHUHUMATEIBCKON JeITeNbHOCTH SBIsSIOTCS: 1) ca-
MOCTOSITENIEHOCTh TaKOM JIESTENbHOCTH; 2) CONPsKEHNE JaHHOM JEATENbHOCTH C PHUCKOM; 3) HaIllpaBJIEHHOCTH -
TEJIBHOCTH Ha CUCTEMAaTHYECKOE TOIyuYeHHe NPHObLIN; 4) CBA3aHHOCTh AEATENBHOCTH C UCIIOIb30BAHUEM UMYILE-
CTBa, MPOJIAKEH TOBAPOB, BHITIOIHEHUS PadOT U OKa3aHUA yciyT [6].

C 04eBHIHOCTBIO CIIEIYET, YTO JESITETBHOCTh CAMO3aHATOr0 TpaKIaHMHA IMOAINAAAET O]l BCE BbIIIENEPEUHC-
JICHHBIE MPHU3HAKH NPEeIIPUHUMATEIBCKON AesATENbHOCTH. s HarIagHOrO nmpuMepa NMpoaHalIU3UpyeM JAesTellb-
HOCTh CaMO3aHITOTO AM3aiiHepa, OCYLIECTBISIIOIET0 CO3anne rpaduuecKiux n300paKeHUH 10 3aKa3aM KIMEHTOB
3a miary. O4eBUAHO, YTO TAaKOM nu3aiiHep: 1) OCyIIECTBISET CBOIO IEATEIbHOCTh CAMOCTOSTENIbHO, TO €CTh, Oy-
JIy49d HE CBSI3aHHBIM TPYJOBBIMHA OTHOIIECHHSIMHA C TeM WJIM WHBIM JIMIIOM, CAMOCTOSITENILHO obOecreunBaeT ceds
BO3MOXXHOCTBIO TPYIUTBCA U U3BJIEKATh NPUOBUIL; 2) OCYLIECTBISIET CBOIO NESTENbHOCTh Ha Havajax pUCKa, 3a-
KJTIOYAIOMIErocsi, C OJJHOH CTOPOHBI, B OTBETCTBEHHOCTH AM3aliHEpa MO MPUHSITHIM Ha ce0sl 00s13aTeIbcTBaM Nepes
KIIMEHTaMH BCEM CBOMM MMYIIIECTBOM, a C IPYTrOl — B PUCKE OTCYTCTBUS HOBBIX KJIMEHTOB U, COOTBETCTBEHHO, OT-
CYTCTBHMHU J0X0Aa; 3) 3aHUMAETCS] CBOCH NEATEIBHOCTBIO CUCTEMaTHYECKH, B IPOTUBHOM CIIydae Takas AesTelb-
HOCTh HE MOTIJIa Obl CUYMTATBHCA €r0 OCHOBHBIM 3aHSITHEM, MIPUHOCAIIMM J0XOJ, YTO ObUIO OBl CKOpee MOXO0XkKe Ha
x000u; 4) Takas IesTeIbHOCTh 3aKIIF0YaeTCs B OKA3aHUU JTU3AHEPCKHUX YCIYT, a TaKKe MpoJiake TOBApOB (B IIHU-
POKOM CMBICIIE TaHHOW KaTeTOPWH) B BHUJE OTUYXKJIEHHUS HCKIIOYUTEIHHOTO IpaBa I0JIb30BAHUS CO37aBaeMBIMHU
JIu3aifHepoM 00BEKTaMU HHTEIUIEKTYaIbHOH COOCTBEHHOCTH B BUJIE H300pasKEHUH.

B T0 e Bpems1, MpeAcTaBiIIeTCs, 9YTO B JEHCTBUTEIHHOCTH MEXIAY caMo3aHsATeiMU U W11 1OMKHEI HIMETH MECTO
CYIIHOCTHBIC Pa3NIMUUs B HX TPAXKIAHCKO-TIPABOBOM CTaTyce, IOCKOIBKY MpH 00paTHOM TOAXO0/ie, Kak ObUIO paHee
yKa3aHo, BBEICHUE CTAaTyCca CaMO3aHITOTO B JEHCTBUTEIBHOCTU HE UMENO OBl CMBICTIA, TIOCKOIBKY 3TO CBOJIMIIOCH
OBl K co3manuio ruOpuaa yxe cymectByromero craryca WIl, nmeroniero nHoe HaMMEHOBaHUE U HEKOTOPBIE OCO-
OCHHOCTH ITyOJIMYHO-TIPABOBOTO PEXKHUMA JIETEIHHOCTH TAKOTO JIUIIA.
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[lo Hamemy MHEHHUIO, MOSABICHHWE BO3MOXHOCTH IOJNYYCHHUSI CTaTyca CaMO3AaHATOrO SIBISICTCS HEKOTOPOM
YCTYIKOW, KOMIIPOMHCCOM CO CTOPOHBI TOCYAapCTBa MO OTHOIICHUIO K sniam, de facto ocymecTsistomum npea-
HPUHUMATEIICKYIO JIesATENbHOCTh, OHAKO HE jKeNatomuM de jure HecTH TOT YPOBEHb OTBETCTBEHHOCTH M PHCKa, a
TaKKe UCTIBITHIBATH Ha ceOe TOT YPOBEHb PETYIATOPHOTO BO3JEHCTBUS, KOTOPBIM HCTIBITHIBAIOT JIUIIA, 00JIaJar0Ine
crarycoM UII. Ilpu TakoMm BHIEHMH CTATyC CaMO3aHATOrO, [0 CYTH, €CTh UTO-TO cpelrHee Mexay crarycoM UII u
CTaTyCcOM HaeMHOTO pabOTHHUKA.

Takasi yCIOBHO Ha3bIBaeMasl «KOMIIDOMHUCCHasl TEOpUs» MIPEANojaraeT, 4To, UCXOMAS W3 CBOEro MOJUTHKO-
NPaBOBOrO Ha3HAYCHHUS, HHCTUTYT CaMO3aHSTOCTH JOJDKEH Mpenrnojararb, YTo rpakIaHWH, 00JIaJalonIni CTaTy-
COM CaMO3aHsITOro, XOTh U OCYLIECTBIIAET NPEAIPUHIMATEIIBCKYIO JESTEIbHOCTD, OHAKO JENaeT 3TO Ha JIbIOTHBIX
YCIIOBHUSIX, HE IIPETepIeBast ONpeIeIeHHbIX HEy10OCTB 1 OOpEeMEHEHH, HaJIMuue KOTOPhIX XapakTepHo aist MIT.

Hanpumep, npuHUMNHAIBHBIM SIBISIETCS. BOIIPOC O XapakTepe M CTEIeHH OTBETCTBEHHOCTH CaMO3aHSITOTO
rpaxJaHUHA [I€pes CBOUMH KIMEHTaMH, B YaCTHOCTH, BOIIPOC ONpPENENEHUs NPEaeioB IPaX1aHCKO-IIPaBOBOM OT-
BETCTBEHHOCTH CaMO3aHATOI0 rpakJaHWHA. Benp, Kak U3BECTHO, COCTaB I'Pa’KAAHCKO-IIPABOBOM OTBETCTBEHHOCTH
cornacHo 1. 1 u . 3 cr. 401 T'K P® paznuuaercs ans npeanpuHumareneil u rpaxaan 6e3 craryca UII B wactu
3navyenus BuHbl (U1 oTBewaeT He3aBUCHMMO OT BHHBI, a OOBIYHBIC I'paKJaHe TOJIBKO MPH HAJIMYHUW TAKOBOH), UTO
IpearnoiaraeT Heo0Xo0JUMOCTh O(QUIMATBHOIO Pa3pellieHns] JaHHOTO BOIPOCA INPUMEHUTENIBHO K CaMO3aHSTHIM.
[Ipu 3TOM, IO HalleMy MHEHHUIO, UCXO/I U3 paHee 03ByUYEeHHON KOMIIPOMHCCHOM TEOpUH, CaMO3aHATHIN TpakJaHIH
JOJDKEH OTBEYaTh TOJNBKO MPH HAIMYHUW BHHBI 32 HAPYLICHUE MIPUHSATHIX Ha ce0s 0053aTEIbCTB.

HeomnpeneneHHOCTh B 3aKOHOJATENBCTBE U CyA€OHOH MPAKTHUKE TAaKKe HAOIIOAaeTcs 1o OoJiee MIMPOKOMY BO-
IPOCY OTHOCHUTENBHO CTaTyca CaMO3aHSITOrO IpakIaHWHA, a UMEHHO IO BONPOCY O NMPUMEHEHWH K OTHOIIECHHUSIM
MEXKY CaMO3aHITHIM U €ro KOHTpareHTaMU-TpakJaHaMu OTHOIICHUH ¢ ydacTueM mpaB norpedurens [7]. C onnoit
CTOPOHBI, 3aKOH O 3alllUTe NpaB noTpeduTeel [8] packpbiBaeT ONMpPEASIICHUs MPOaBIa, UCTIOIHUTEIsI, H3TOTOBH-
TEJISA U T.II. CTOPOHY, BBICTYIAIOLIYI0 KOHTPareHTOM MOTpeOUTENIs, TOJIBKO uepe3 opuaunueckoe auuo uiu U, oe3
yKa3aHHUs B Ka4eCTBE TAaKOBOI'O CaMO3aHATOro rpaxaannHa. C Apyroil cTOpoHsl, IpUHUMas BO BHUMaHHE BO3MOXK-
HOCTb MacCOBOTO PacIpOCTpaHEHUs AEATEIbHOCTH CAMO3aHATHIX, IPEACTABISAETCS, YTO IPUMEHEHHE K TaKkoil Jes-
TEJIBHOCTH MTOTPEOUTEIBCKOTO 3aKOHOAATEIbCTBA MOKET OTBEYATh ITyOIMYHBIM HHTEPECAM.

B kauecTBe ONTHUMAaNIbHOIO U, OISTH K€, KOMIIPOMHCCHOI'O BapuaHTa Pa3pelleHus] BOIPOCca, KaKETCsl BEPHBIM
pacmnpocTpaHeHHEe Ha OTHOIIEHHS C Y4acTHEeM CaMO3aHATOrO 3aKOHOJATEeNbCTBAa O 3allUTE MPaB MOTpeOHTEINeH,
OJTHAKO IIPY BHECEHWHU B HETO JOIOJIHEHUH, YUUTHIBAIOLUINX OCOOCHHOCTH MIPABOBOI0 MOJIOKEHUS CAMO3aHSTOrO, B
TOM YHCJI€ YCTAaHOBJICHUS MEHBILET0 YPOBHS OTBETCTBEHHOCTH CaMO3aHATBHIX IpakJaH Mepell MOTpeOUuTe s IMHU, 10
cpaBHenuto ¢ Ul u ropuandeckuMu JTHUIaMH, YTO BIOJHE OTBEYANO OBl CYTH CAMO3aHATOCTH KaK yNPOLIEHHOH U
MEHee PHCKOBOW CHCTEMbl BeleHUs Ou3Heca. B 4acTHOCTH, BO3MOXKHO OCBOOOXIEHUE CaMO3aHSATOTO OT YILIATHI
OTIpeJIeJIEHHBIX ITPa(HBIX CaHKUUH, MPEIyCMOTPEHHBIX HA YPOBHE MOTPEOUTENBCKOrO 3aKOHOJATENbCTBA, 00
CHIDKEHHE UX pa3Mepa.
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Ku0epOyuIMHT KaK aKT arpeccuM: NMpaBoBoe MOHNMAaHHeE

Yuu F0.A., npenogaBareib,
Ky0ancknii rocynapcTBeHHbINH YHUBEPCHTET

AHnHomauua: 6 pabome paccmompeHsvl HeKOmopble 0CobenHoCmuU KubepOyiiuHea, Kak akma azpeccuu. Aemo-
POM OMMeUaemcs, Ymo Uccied08anHuI0 YKA3AHH020 PeHoMeHa MaK Ul uHaie noceaujeHo 00CMamouHo MHO20 pa-
bom 6 obracmu y2on06HO-nPasosvix Hayk. OOHAKO NOIHOYEHHBIX PpAOOM, CEA3AHHBIX C UCCIe008AHUEM (NepBOo-
30AHH020» NOHUMAHUA KubepOyLiuHea He nposoounocs. Kpome moeo, @ 3akonodamenbcmee omcymcmeyon Ka-
Kue-1ub0 YROMUHAHUS O MAKOM He2amugHoM Oelicmseul, Kaxk Kubepoyinune. Aemopom pabomsl deaemcs NONvLm-
Ka onpeodenums 06006weHHOe npedcmasierue Kubepoyiiunea, a makdice yCmaHoeums HeKomopwvle 6uovl. B 3axnio-
YeHUU asmopom pabomol Oeiaemcs 8bl800, YMo OJisl ONMUMUZAYUU 0OUIeCTNBEHHBIX OMHOWEHUL U 0151 Npedynpe-
JHCOEHUsL NPABOHAPYUIEHUTL 8 CemU-UHMEPHEN HeoOX00uMbl «YemKuey Oeuuuyul, no360a10WUe ONPeOerUnUCch,
YMo NOHUMAEmcst HOO Mpaeell ¢ UCTIOAb308AHUEM UHPOPMAYUOHHO-NENEKOMMYHUKAYUOHHBIX cemell, a maKice o
PA3HOBUOHOCHISIX NOOOOHOU MPABTIU.

Knrwuesnvie cnosa: xubepOynnune, ounain-mpasns, Kubepmpagis, UHMepHem-mpaes, mpasis ¢ UCHOIb308aAHU-
eM UHDOPMAYUOHHO-MENEKOMMYHUKAYUOHHBIX cemell

Jos uurupoBanus: Yna FO.A. KubepOyyumiHr Kak akT arpeccuu: npaBoBoe nonumanue // International Law
Journal. 2023. Tom 6. Ne 6. C. 43 — 46.

[Moctynuna B pepakuuto: 17 mas 2023 r.; [Ipunsita B nopadorannom Buze: 9 utonst 2023 r.; Opodpena amst my0-
yukamuu: 21 uronsa 2023 1.

Cyberbullying as an act of aggression: theoretical and legal understanding

Chich Yu.A., Lecturer,
Kuban State University

Abstract: the paper considers some features of cyberbullying as an act of aggression. The author notes that
quite a lot of works in the field of criminal law sciences are devoted to the study of this phenomenon in one way or
another. However, no full-fledged works related to the study of the “primordial” understanding of cyberbullying
have been carried out. In addition, there is no mention of such a negative action as cyberbullying in the legislation.
The author of the work makes an attempt to define a generalized representation of cyberbullying, as well as to es-
tablish some types. In conclusion, the author of the work concludes that in order to optimize social relations and to
prevent offenses on the Internet, “clear” definitions are needed, allowing to determine what is meant by bullying
using information and telecommunication networks, as well as the types of such bullying.
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PazBuTrHe MHGOPMAITMOHHBIX TEXHOJOTHHA SBISETCS ITOBOJOM JUIS MOSIBIICHUS TIOJIOXHUTEIbHBIX H OTPUIATEIh-
HBIX ()akTOpOoB. K MOJI0KUTETHHBIM OTHOCSITCS JOCTATOYHO MHOTO JIETEPMHUHAHTOB, KOTOPBIE YIPOIIAIOT KU3HEIC-
STEJIBHOCTh YEJIOBEKA U OOIIECCTBCHHBIC OTHOIICHUA. BMecTe ¢ TeM, 1udpoBu3aliys U HayYHO-TEXHUUYESCKHHA IPO-
rpecc 00yCIIaBIIMBAET TOSIBJICHHE HOBBIX BHJIOB OOIIECTBEHHO OIACHBIX JACSHUH, OJHUM M3 KOTOPBIX SIBIISCTCS KU-
6epOymmnr [12, c. 51].

YKa3zaHHBI ()EHOMEH JOCTATOYHO HOBBIM TSI OTEYECTBEHHOW IPABOBOM CHUCTEMBI. OTHAKO CTOUT OOpAaTHTH
BHHMAaHWE, YTO HCCIICOBAHUIO KMOEpOY/UTMHTA TaK WIIM WHA4YE MOCBSIICHO JOCTATOYHO MHOTO padoT B 001acTu
YTOJIOBHOTO M YTOJOBHO-MPOLECCYATLHOTO MPaBa, KPUMUHOJIOTHH ¥ KpUMUHATKCTUKY [4, 7, 8, 14, 15]. BMmecte ¢
TEM, CTOHT IPU3HATH, YTO TOJHOLEHHBIX PabO0T, CBA3aHHBIX C UCCIICIOBAHUEM «IIEPBO3IAHHOTO» MOHUMAaHUS KU-
0epOy/UIMHTa HE TPOBOUIIOCH, YTO 00YC/IaBIMBAET MPOOIEMY IOHUMAHHMS €0 3HAUCHUS.
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s Havana He0OXOAUMO OTMETHTD, YTO KHOEPOYIUIMHT SIBISICTCS HOBBIM TEPMHUHOM, KOTOPBIN MOJpa3yMeBacT
pasHOBUAHOCTh Hacwius B ceTd VIHTepHeT. Ha3BaHHBIN TEPMUT HMEET HHOCTPAHHOE IIPOMCXOXKIEHHE U COUCTAET B
cebe JBa ClIoBa «KuOep» U «OyIuTuHTY, mocneanee ot aHri. «bullying» — xynuran, HacuipHEK. Kpome ToTO, CIite-
IyeT 0003HAaYHTh, YTO PACCMaTPUBAEMBIil TEPMHH BKIIIOYAET B ce0sl akTHBHBIC JICHCTBUS, CBSI3aHHBIE C HACUIIUEM,
3almyrMBaHUeM, KOTOPbIC HAlPaBJICHbI HA BBI30B CTpaxa CoO CTOPOHBI moTepreBmiero [5].

AHanu3 Hay4HBIX Pa0OT MOKa3bIBAET, YTO KNOEPOYUIMHI HAXOAMUTCS B IPSMON B3aHMMOCBSI3H C IE€TCKOH U MO-
JI0AEKHOK cpenoi. beccmopHo, TETCTBO M IOHOCTH — 3TO MEPHOABI HE TOJIBKO POCTa, HO U BOSHUKHOBEHUS 00111e-
CTBEHHOW omacHOcTH. MoJojbIe JIIo1 B 3TH MEPUOIbl OCOOCHHO YS3BUMBI M HE MOTYT TOJIHOCTBIO MOHSTH CBS3b
MeXy oOBeIeHneM U mocieAcTBusiMi [ 1, c. 35]. Ilpu naBieHnn CBEpCTHUKOB, HaKaJle CTpacTe AeTH U MOAPOCTKH
0OBIYHO Xy’K€ B3POCIIBIX MPOSABIIIOT ce0sl, KOrAa OT JroAeH TpeOyeTcsl COXpaHATh CAaMOAUCIMIUIMHY ISl JOCTHXKE-
HUS XOPOIIMX Pe3ylbTaTOB B HE3HAKOMBIX CUTyallUaX. VIMIyIbCHBHOCTb, MOMCK OCTPBIX OLIYIIEHHUN U APYTUE HH-
JUBHyalbHble OCOOCHHOCTH NPHUBOAAT K TOMY, YTO HOJAPOCTKH PHUCKYIOT OTKAa3aTbCs OT CTaHIApTH3MPOBAHHBIX
BMEIIIATEILCTB, TEM CaMBIM COBEPIIAIOT aMOpalibHEIC nercTBus [3, ¢. 15].

XOoTb 1 KUOEPOYJUTUHT SBISIETCS OTHOCUTEIILHO HOBOM 00JaCThIO MCCIIEIOBAaHUHN, OH JAaBHO CPEeH HOAPOCTKOB
CUHTAETCS] CepPbEe3HOM MpoOIeMOii 00IIECTBEHHOTO 3/[PaBOOXPAHEHHUs], TECHO CBSA3aHHON C MOBEICHUEM, TICUXHYE-
CKHUM 3I0pPOBbEM U PA3BUTUEM MIOJPOCTKOB.

3arparuBas 0COOCHHOCTH KHOEepOyIJIMHTa, clelyeT oOpaTuTh BHUMAaHUE, YTO OH BKJIIOYAET B ceOsl pa3iuyHbIC
(hopmbl iposiBneHus1. PacmipocTpaneHHBIME (hOpMaMH SIBISIOTCS ICHCTBHSI, KOTOPBIE COBEPIIAIOTCS uepe3 TelaedoH,
B YaCTHOCTH: 3allyTMBaHME Yepe3 3BOHKH, cooOIeHus, Buaeo u ¢oro. Taxke n3yyaeMoe MPOTUBOIPABHOE JEii-
CTBUSI COBEPIIACTCS C MOMOILb ceTH VIHTepHeT uepes nouTy, Yatel, BeO-caifTsl 1 T.1. [2].

KubepOy/uMHT UMEET CBOM MCKIIFOYUTEIbHBIC OCOOCHHOCTH, K KOTOPBIM OTHOCSATCS: aHOHUMHOCTh arpeccopa;
OonblIas ayAUTOPHsI AJIsl OCYIIECTBISIEMOTO HACHIIMS, CIIO)KHOCTh OTKITIOUEHHUS OT KUOepcpebl; OTCYTCTBHE Mpsi-
MOTO KOHTaKTa C IOTEPIEBIINM.

Takum 00pa3oMm, H3ydaeMOe HETaTUBHOE SIBICHHUE SBISETCS CIIOKHOW MpOOIEeMOM, MpeacTaBisiomel codoit
arpeccMBHOE IOBEIEHHE, MPOSBISIIONICECS B OTHOCHTENBHO YCTOWYHMBBIX TPYIIAax M CIOCOOHOE BOBIIEKATh U
BKJIIOYATh B c€0s1 HECOOTBETCTBUE CHJIBI M BJIACTH, YTO IMPUBOIUT JKEPTBY B COCTOSHUE, B KOTOPOM OHA HE MOXET
s¢dexTuBHO 3amuTUTH cedst [11, c. 3].

B Poccuu NOHATHIHBIN ammapaTr pacCMaTpUBacMOro SBJICHUS elié He chOPMUPOBAH, MOCKOJIBKY OTCYTCTBYET
3aKOHOJATENbHO PETVIAMEHTUPOBAHHOE OIPECICHUE H3Yy4aeMOr0 TEPMHHA.

C.H. AHoxuH noa kubepOyJUIMHIOM ITOHUMAET arpecCUBHOE YMBIIUICHHOE esSHHUE, COBEPIIAEMOE JIULIOM HIIH
TPYMIION JIUI] C UCTIOJIb30BaHKUEM JJIEKTPOHHBIX ()OPM BO3ACHCTBHS B OTHOIIEHUH KEPTBHI [6, c. 210].

C.U. Kosanesa 1noj; u3y4aeMbiM TEPMHUHOM TOHHMAET HEMPEPHIBHOE OTIPABJICHUE COOOIEHHI, COAEPKAIINX
OCKOpOJIEHUS, arpeCCHI0, YTPO3bl, PACCHUIKH YHIDKatome nadopmaruu[9, c. 124].

[o yrBepxknennto A. U. UepkaceHKO 10/ Ha3BaHHBIX TEPMHHOM HEOOXOJIWUMO MOJHUMATH JIeSHUE, HATIPaBJICH-
HOE€ MPOTHUB JKEPTBHI, KOTOPOE OCYIIECTBISAETCS CUCTEMATHUYECKH HA MPOTSHKEHUHU OIPEIETIEHHOT0 BPEMEHH C HC-
MOJIb30BAaHUEM Pa3JINYHBIX 3JIEKTPOHHBIX (OPM B3aUMOJEHCTBUS, PE3yIbTaTOM KOTOPOTO MOXKET CTaTh caMOyOuii-
ctBo [13, c. 52].

Takum o6pa3oM, 06001Iast BbIIIE CKa3aHHOE, MOYKHO CIENIaTh BBIBOJI, YTO KHOSPOYIUIMHT 3TO CUCTEMATHUECKUE
JeHCTBUS, BBIPAKECHHBIE B YIpo3e, KECTOKOM OOpallleHHMH MM YHHKCHHH 4eJIOBEYECKOro JOCTOMHCTBA, COBEP-
HIEHHBIE C UCIIOJIb30BaHNEM HH(POPMALMOHHO-TEJICKOMMYHHKAIIMOHHBIX ceTel (BKovast ceTb «MHTepHET»).

JlonoMHHUTENEHO HEOOXOIUMO YKa3aTh, YTO JUIS YUCTOTHI TIOHUMAHHUS € LENbI0 0TKa3a HHOCTPaHHBIX IOpHIUYe-
CKUX KOHCTPYKIIMH paccMaTpUBaeMbIii TEPMUH BO3MOXKHO HHTEPIPETHPOBAThH KaK «OHIIANH-TPABIISD», «KHOEpPTpaB-
JI51», KAHTEPHET-TPABJISH», TPABIISl C UCHOIb30BaHUEM HH(OPMALMOHHO-TEICKOMMYHUKAIIHOHHBIX CETEI».

CrnenyeT Takke OTMETHTh BUJBI PACCMaTPHUBAEMOTO siBieHUs. OCHOBHBIMHU BHIaMU MHTEPHET-TPABHU SABJISIOTCS:

- TposvHr (trolling oT aHruI. troll — TPoOJUIB), TO €CTh M3/1€BATENLCTRO;

- XeWTHHr (0T aHry. hating — HEHaBHCTh), TO €CTh JEHCTBUS, CBA3AHHBIE C YHIKEHUEM U OCKOPOJIEHHEM Yero-
100 WIIM KOro-JIn0o;

- ¢mtimuHTr (0T aHTi. flaming — ropsmuMi, NHUTAIONININ), TO €CTh BCIBIIIKA PEYEBON arpecCH, BEIPAYKEHHOH B
SMOIMOHAIFHOM B3aMMOAECWCTBUU HECKOJIBKUX JIUII B CETH;

- CEKCTHHT (OT aHTJI. sexting), TO eCTh pacIpOCTPAaHEHUE B CETH MHTUMHBIX (POTO- M BUACOMATEPHAJIOB C IIETbIO
MECTH, TPUYUHEHHS BPE/Ia M BHI3BIBAHUS MTOCIEIYIONIEH TPaBIH KEPTBHL,

- kubepcrankuHr (oT aHri. stalking — TaliHoe mpeciieioBaHKe, BBICICKUBAHUE), TO €CTh HCIIOJIh30BAHUE CETH
WHTEpHET U 2NEKTPOHHBIX KOMMYHUKALMI 7S TpeciieioBaHus kepTBsl [10, c. 432].

Craenyer oOpaTHTh BHUMAaHHE, YTO B paMKax JCHCTBYIOLIETO 3aKOHOAATENbCTBA OTCYTCTBYET HpsMasi yroJIoB-
Hasl OTBETCTBEHHOCTD 32 HHTEpHET-TpaBito. OJHAKO CTOMT 00paTUTh BHUMaHHE, 4To psijt ctatbedl YK PO tak mim
MHaye CBsI3aH C OTBETCTBEHHOCTH 3a MoaoOHbIe AesHus (Hampumep: 129, 298 YK P® (xieseta), c1.130 YK PO
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(ockopbnenus), ct. 161-162 YK PO (yrposza ¢uznueckum HacuiaueM) u cT.110 YK PO (nosenenne 1o camoyOuii-
CTBa) W T1I.).

C y4eToM IpOBEAECHHOTO aHAJM3a, TyMAeTCs, YTO JUIS ONTHMHU3AINH OOIIECTBEHHBIX OTHOILCHUH | IS TIpey-
NpeXIeHU NPAaBOHAPYIICHUH B CETH WHTEPHET HEOOXOAMMBI «4eTKHe» Ae()UHHULIUH, TO3BOJISIOUINE ONMpeIeu-
JIMCh, YTO MTOHUMAETCS O] TPABJIEH C UCIOJIb30BaHHEM WH(POPMALMOHHO-TEIEKOMMYHHKAIIMOHHBIX CETeH, a Tak-
e 0 PasHOBHIHOCTAX MOAO0OHOHN TpaBiu. OTHOCHTENHFHO OTBETCTBEHHOCTH 3a IOJIOOHBIC HETAaTUBHBIEC JEHCTBUS
CIIEZyeT yKa3aTbh, YTO B HACTOSILEE BPEMsI OTCUECTBEHHOE 3aKOHOJATEIbCTBO MOCTETIEHHO OOHOBIISIETCS] M ONITUMH-
3UPYIOTCSI, TIOSABIISIFOTCS BCE HOBBIE CTAThH, TOCBSILEHHBIC aMUHUCTPATUBHON MJIM YTOJOBHOW OTBETCTBEHHOCTH
3a MHTEPHET-TPABIIO. B CBs3M C 3THM, TymMaeTcs, 9TO 3aKOHOAATENbHBIE Ne(GUHHUIINH TTOCTIOCOOCTBYIOT B BBISBIIC-
HHH TIPECTYIHBIX JCSTHUMH.
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OO6cTosITEILCTBA, BJAUSIIOLINE HA pa3pellieHue rPaxIaHCKOro
JeJia 00 onpenesieHUH MeCTA KUTEJIbCTBA pedéHKa

Cepreesa K.A.,

IOpraes B.A.,

Caanamaxuna E.A.,

JanbHeBOCTOUYHBIN (hegepanbHBI YHUBEPCHTET

AnHomauua: yenb nposedeHH020 UCCIe008AHUSI — BbIABUMbL OCHOBHbIE 0OCMOAMENbLCEA, AGTAIOWUECs Onpe-
Oenstiouwumu 018 UCxXooa Oella npu onpeodeeHuU Mecma xcumenvcmea pebénka. Hecomuenno, cyoy, 6 nepgyro oue-
pedb, HeoOX00UMO YCMAHABIUBAMb HAAUYUE UIU OMCYmMcmeue coziautenus medncoy pooumenimu. OOHaxo Ha
npaKmuxe pooumensim OOCMAMOYHO MANCENO 002080PUMbBC MeHCOY cOOOU 88UV HANPANCEHHBIX MEHCIUYHOCHI-
Hblx omuouteHui. Cmoum npuHuMams 60 GHUMAHUE U CHEYUDUKY 83AMOU 60 GHUMAHUE KAME2OPUU CEMElHbIX
NPasoOMHOULEHULl — pelenue cyoa He cMOdicem YO08IemeopUuns HU 0OHY U3 CIMOPOH, MAK KaK pooument umerom
PpasHvle npasa, HO NpuU 6bIHECEHUU PeuleHUsl N0 0eNdaM, C8A3AHHLIX C BOCHUMAHUEeM Oeell, npuopumem omoaémcs
auus 00Homy u3 Hux. Ilosmomy 3adauwamu, paspewiaemviMu 8 Xo0e pabomvl, CMAIU AHATU3 HOPMAMUGHBLX, NPAGO-
NPUMEHUMENbHBIX U OOKMPUHATILHBIX UCIOYHUKOS NO U3OPAHHOU meme, 8blisileHue BAaKmopos, UMeiowux cyue-
Ccm@eHHoe 3HAYeHUe NPU GbIHECEHUU PEUeHUs NPU ONpedeeHUU Mecma Jcumenbcmed peOeénka. Aemopul ucciedo-
6anusi 0OpawarOm GHUMAaHUE HA NPOOIeMHbIE 8ONPOCHL, BOZHUKAIOWUE 8 NPABONPUMEHUMENbHOU npakmuke. Ma-
Mepuai, UIOANCEHHbLIL 8 HAYYHOU pabome, NOOJedNCUn NPAKMUYEcKoMy HPUMEHEHUIO NPU HOO20MOBKE NPOYECC)-
ALHBIX OOKYMEHMO8, 07151 OATbHeUUX MeopemudecKux U npasdonpuMeHUmenbHulX U3bICKAHUL 8 001ACmU UCCAe00-
8aHUSL 0OCODEHHOCMEN PACCMOMPEHUsL U PA3PEUEHUSL 2PANCOAHCKUX 0ell 00 Onpedesenul Mecma HCUmenbCmea pe-
OEHKA npu pazoebHOM NPONCUBAHUU POOUMENeIL.

Knroueswvle cnosa: cemeiinoe npaso, Mecmo sHcumenbcmea peOenka, npasa pooumeineil, unmepecvl oemeltl, ce-
Mbs, paz0envbHoe NpoACUBaHUue pooumernel

Jaa uutupoBanus: CepreeBa K.A., FOpraeB B.A., Canamaxunra E.A. O0OcTosTenpCcTBa, BIAAIONUE HA pa3pe-
[IEHHE TPaKIAHCKOTO Jiena 00 ompee/icH MecTa KuTeascTBa pedbénka // International Law Journal. 2023. Tom
6. Ne 6. C. 47 — 50.
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Circumstances affecting the resolution of a civil case on determining the place of residence of a child

Sergeeva K.A.,

Yurtaev V.A.,

Salamakhina E.A.,

Far Eastern Federal University

Abstract: the purpose of the study is to identify the main circumstances that are decisive for the outcome of the
case when determining the child's place of residence. Undoubtedly, the court, first of all, needs to establish the
presence or absence of an agreement between the parents. However, in practice, it is quite difficult for parents to
agree among themselves due to tense interpersonal relationships. It is worth taking into account the specifics of the
category of family legal relations taken into account — the court decision will not be able to satisfy any of the par-
ties, since parents have equal rights, but when making a decision on cases related to the upbringing of a deya, pri-
ority is given to only one of them. Therefore, the tasks solved in the course of the work were the analysis of regula-
tory, law enforcement and doctrinal sources on the chosen topic; identification of factors that are essential in mak-
ing a decision when determining the child's place of residence. The authors of the study pay attention to problemat-
ic issues arising in law enforcement practice. The material presented in the scientific work is subject to practical
application in the preparation of procedural documents, for further theoretical and law enforcement research in
the field of studying the peculiarities of consideration and resolution of civil cases on determining the place of res-
idence of a child when parents are separated.

Keywords: family law, place of residence of the child, rights of parents, interests of children, family, separation
of parents

47



International Law Journal 2023. Tom 6. N26.

For citation: Sergeeva K.A., Yurtaev V.A., Salamakhina E.A. Circumstances affecting the resolution of a civil
case on determining the place of residence of a child. International Law Journal. 2023. 6 (6). P. 47 — 50.

Received: May 19, 2023; Revised: June 13, 2023; Accepted: July 21, 2023.

Poccuiickoe 3aK0OHOIATENHCTBO 3aKPEILIICT MPUHITAIT PAaBEHCTBA MpaB U 00S3aHHOCTEH pOMMTENICH B OTHOIIIE-
HUM cBouXx jeteid [1, ct. 61]. HecMoTpst Ha o4YeBHIHOE COOTBETCTBHE OOLICTIPHUHATHIM MpaBaM YENIOBEKa, M3-3a
crenn(UKN CeMEHHBIX CITOPOB BO3HUKAET OOJBIIOE KOJTUYECTBO CIOKHOCTEH B PaBOMPUMEHHUTEIEHON MPAKTHKE.
WHbIME criOBaMH, €CIM OTCYTCTBYIOT OJHO3HAa4YHBIE (DaKTOPHI, MPSIMO TPECEKAIOIIIe BO3MOXHOCTH COBMECTHOTO
MIPOXKUBAHMS peOEHKA C OJHUM U3 POIUTENEH, Iepe ] CyAoM 000CTpseTCs 3a/1a4a 10 BCECTOPOHHEMY U AETATbHOMY
MCCIIEIOBAHUIO M YCTaHOBJIICHUIO OOCTOSITEIBCTB KOHKPETHOTO JIela, MPUYEM HE TOJIBKO MPSIMBIX, HO M COBOKYITHO-
CTH KOCBEHHBIX JTOKA3aTeNIbCTB M JOKa3aTeNbCTBEHHBIX ()akTOB. To eCcTh HEOOXOIMM WHAMBHUIYATBHBIA TIOIXO0/I B
KKIOM Jieie. JDTO TakK K€ CBS3aHO C TeM, YTO JIOKa3aTebCTBA IO ey, CBA3AHHOMY C BOCIIUTAHHEM JETeH, B
OONBIIMHCTBE CBOEM HOCST OLICHOYHBIHN XapakTep.

Cyny HEoOX0auMO MO COOCTBEHHOMY YCMOTPEHHUIO ONPEACIHUTH MPEAMET NOKa3bIBaHMs, KOTOPHIA B KaXIOM
Jiese, naxke ¢ OJHUM U T€M )K€ MPEeIMETOM M OCHOBAaHMEM MCKa, MOKET KapAWHAIBHO OTiINYaTthbea. Bens HeoOxo-
JUMO TIPUHUMATh BO BHUMaHHUE JIMYHBIEC KAUeCTBa POAMTEINICH, HHBIX JIUII, BOCIUTHIBAIOIINX PEOCHKA, CIOKUBIIIH C-
Csl B3aUMOOTHOIICHHS ¢ peOEHKOM [2]. OUeBUAHO, YTO BCE OOCTOSATEILCTBA JIOJIKHBI OBITh MTOATBEPIKICHBI OTHO-
CHUMBIMH, JOMYCTUMBIMHA U JJOCTOBEPHBIMU JIOKA3aTEIHCTBAMH, KOTOPHIX JAOJDKHO OBITH IOCTATOYHO JUISI BHIHECE-
HUSI 00OCHOBaHHOTO PEIICHHUS.

OnpenenuM OCHOBHBIE IOPUANYECKH 3HAUUMBIE 00CTOSTENBCTBA, KOTOPHIE MO3BOJISAT BBIHECTH CIPABEVINBOE U
YUUTHIBAIOIEE MPHOPUTETHBIC UHTEPECHl PeOEHKA pEellIeHne Mo CIiopaM, CBSI3aHHBIM C OTNpeelieHHEeM MecTa JKU-
TENhCTBA peOEHKA C OHUM W3 POJAUTENEH, UCXO U3 aHaIn3a 3aKOHOIATENbCTBA U MPAaBONPUMEHHUTEIHHON TTPaK-
THKH, a TaK)Ke MPOKOMMEHTHPYEM OCHOBHBIE U3 HUX.

Hauném ¢ Bo3pacta pebénka. 1o HameMy MHEHHIO, 0COOYIO BaXKHOCTh 3TOT (DAaKTOp MpHUOOPETAET JIMIIb B CITY-
yae, Koryia pebEHOK 0c000 HyXIaeTcsi B MaTepUHCKOM 3a00Te (B mepBbhIe TOABI CBOeH m3HM). Hanpumep, rpyaHOe
BCKapMJIMBAHUE TIPH OTCYTCTBUHU PYTHX HEOIATOMPHUATHBIX 0OCTOSITEIHCTB MOXKET UCKIFOYATH BO3MOKHOCTH BEI-
HECTH pelleHue o nepeaade peOEHka oTiy. Benp, kak paHee ye YIOMHHAIOCH, Y POAUTENCH paBHBI IpaBa 1 00si-
3aHHOCTH B OTHOIICHHH JIETEH, 1 OMOJIOTHYEeCcKasi COCTABIISIONMIAS He JODKHA MPENsITCTBOBATh ATOMY, OCOOCHHO TI0
Mepe B3pOCIICHUS JETeM.

HecomuenHo, cyny HE0OX0AUMO YUUTHIBATh MHEeHHUE aeTei. C OHOI CTOPOHBI, €CiH pelieHre OyJeT MPHHATO
BOIPEKH MPSIMO BBIPAXKEHHOHN BoJIe PeOEHKA, TaKOW MCXOJ MOXKET IOBJICYb 332 COOOM MCHUXOJIOTMUECKUE TPABMBI,
HpPaBCTBEHHBIE CTpaaaHus pedénka [3, . 80]. Ognako, ¢ Ipyroi CTOPOHBI, B Cliydae O€3yCIOBHOTO CIICAOBaHMUS
MHEHHUIO peOEHKa MOKHO YIYCTHTh M3 BUIY BO3MOXHBIE YTPO3bl peOEHKY CO CTOPOHBI POAMTEIIS, HEOIarompHsT-
HBIE YCIIOBUS KHU3HH, 00pa3 )KU3HU U JPYrue HeraTHBHbIE (PAKTOPHI, OTYETO OOCTOSITENHCTBA HEOOXO MO OLIEHH-
BaTh B COBOKYITHOCTH.

Cyny HEOOXOIUMO yYUTHIBATH XapaKTep CIOKUBIIMXCS B3aMMOOTHOIIEHWUH KaXKJOTO POAMTENS C PeOCHKOM.
Eciu poputenb KakoW-TO MEPHOJ BpEMEHH HE 00INaics ¢ peOCHKOM, HEOOXO0IMMO PUBECTH MOTHBBI TAKOTO T1O-
BEJICHHSI U JIOKa3aTh, YTO 3TO OOCTOSTEIHCTBO YCTPAHUMO Oe3 Bpena it peOeHKa, KOHTAKT B IIEJIOM HE YTPaveH U
OTCYTCTBYET HEOOXOJUMOCTh B BOCCTAHOBIICHUH OTHOIICHWH, TaK KaK OHW COXpaHEHBI M HOpMaibHBI. Ecnm koH-
TaKkT yTpayeH, MPUYHUHBI TOJIeXKAT PACKPBITHIO CYZOM, JOJDKHBI OBITh 03BYyU€HBI MEpHI, MTO3BOJISIONINE BOCIIOJI-
HUTB 3TOT HEJIOCTATOK B BOCIIUTAHHUHU U cojiepkaHuu pedenka [4, €. 100]. He moanexxut comHeHUI0 GakT TOro, 4To
OTIPEACTTUTh MECTO JKUTEIBCTBO PeOEHKA C POJIUTENEM, C KOTOPHIM HACTOIBKO «HAIIEKHE» OTHOIICHHS, JOCTATOYHO
CIIOPHOE PEeLICHHE.

OOpartuM BHUMaHHE Ha CIy4all MPOSIBICHUS CO CTOPOHBI POJUTENSI CPABHUTENBHO OOJbIIel 3a00Thl U BHUMA-
HUs K peOHKY [5]. CTOUT OTMETUTH OTCYTCTBHE B COBPEMEHHBIX YCIOBHUSAX MPEUMYIIECTBA MaTepH IPH OIpee-
JICHWU MecTa XHUTenbcTBa pedEHka. [IpaBoBas Tpaguunsa XX Beka, yUUTHIBaOIIast 00pa3 *H3HU COBETCKOTO Hace-
JIEHWsI, OTHOUICHHUSI K WHCTUTYTY Opaka, K ero pacTOpKeHHIO, OTYEro MPHOPHUTET B TAKUX CIOpaxX MPUHA KA
Mmartepu [6, C. 8], He HAXOJUT CBOETO MOJTBEPIKJCHUS B COBPEMEHHOM Cy/IeOHOH NpakTHKe. Perrenue cyna B mojb-
3y MaTepH JIUILb M0 €€ IPUOPUTETY» B OMOJIOTHYECKUX 0COOEHHOCTAX SIBISACTCS TUCKPUMUHHUPYIOIIMM MOJIOBBIM
NPU3HAKOM, YTO HE MOXET OBITh CITY’>KUTh OCHOBOH JIJIsl OJIATOTPUSITHOTO JUISl MaTEPU pEllieHHs Cy/ia 0 JaHHOMY
nexy [7]. IHTEpecHO 3aMeTHTh, YTO NCTOPUIECKH, UCXOs U3 CTaTyca OTIa — ITIaBbl CEMENHCTBA, MPUOPHUTET B BOC-
NUTaHUM JETeH, U, COOTBETCTBEHHO, COBMECTHOM UX MPOXMBAaHUH NPUHAICKAT MyXUlHE. B mopsake uckimoye-
HUSI U OCOOBIX OOCTOSITENBCTB (AIKOTOJIbHAS 3aBUCUMOCTD OTLA, HAJIMYME UM JIPYro CEeMbU) JETH IepeaaBajiich
Marepu [8, €. 11]. Ha aTtom mpumepe aBTOpBI 00paIaroT BHUMaHUE Ha THHAMAYHOCTD OOIIECTBEHHBIX OTHOIICHUH
¥ HEBO3MOXXHOCTb YCTaHOBIICHHS ONIPEICIEHHOTO CTaHJapTa JOKa3bIBaHUS B 3TOW KaTErOPHUHU CIIOPOB.
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B 3akoHOnmaTenbcTBE YETKO BBIJIEJIEHO TAKOE OOCTOATENLCTBO KAaK CIIOCOOHOCTH POAMTENEH CO30aTh peOEHKY
OJIaroNpUATHBIE YCIOBUS JJIsl BOCIIUTAHUS U pa3BUTHA. Bo BHUMaHHE MOJHKHBI IPUHUMATHCS POJI ACSITEIHHOCTH,
pexXuM pabodero THS POTUTEICH, UX MaTepruaabHOEe W ceMeliHoe mojiokeHnue [1, cr. 65]. Hecmotps Ha 310, TIpe-
BOCXOJICTBO B MaTEpHaIbHO-OBITOBOM IMOJIOKEHUH HE CO3AAaETCsI OAHO3HAUHBIX MPEUMYIIECTB MPU ONpeleeHAN
MeCTa KUTEIbCTBA peOéHKa ¢ HUM [2].

B mogo6HbIX ciy4asx He0OXOIMMO COCTaBICHHE aKTa 00CIeIOBAHHS KUIUITHO-OBITOBBIX YCIOBHI KaXKI0TO W3
poauteneil peOEHKa, HA OCHOBAHUM KOTOPOTO OPraH OINEKH W MOMEUYHUTENLCTBA BhIpaKaeT CBOE OTHOIIEHHE K Mep-
CIIEKTHBE OMpEACITICHUSI MecTa XHUTeJlbcTBa pedéHka. Cyl BIIpaBe CHENaTh BBIBOJ CAMOCTOSTENBHO, OLICHUBAs CO-
OpaHHBIE MaTepHAIIBI 110 TPAKIAHCKOMY JIETy B COBOKYITHOCTH [9], HE OTpaHIMYNBAsACh 3aKIFOYCHUEM OpPTraHa OTIEKH
Y TIOTIEYUTEIHCTBA.

Jaxxe HanpoTWB, y POAUTENS C MPEUMYLIECTBOM B MaTepHaIbHOM IUIaHE pa0O4Mid JIeHb CHIIBHEE 3arpyskeH,
BO3MOJKHBI JUTUTENbHBIE KOMaHINPOBKH, YTO MOXKET HPEMSITCTBOBATh B 00ECIICUCHNN HAJIJICIKAIIETO U TOHOIICH-
HOTO BocuTaHus peoéuka [10].

Hepeaxu mo3uiuu cyJ0oB 0 TOM, YTO OOCTOSTENBCTBO O MPEUMYIIECTBE B MAaTEpUAILHOM IUIaHE HE OrpaHUYH-
BACT BHIHECEHHE PEIICHHUS I10 JIENTy B O3y HPOTHUBOMOJIOKHON CTOpOoHBI. C y4éTOM MpUHIMIA PaBEHCTBA, Ooiee
«0o0ecTieYeHHBIN» POJAUTENH> MOXKET HE OTPAaHUIMBATHLCS BHIILIATON amnMeHToB [11].

BaxxHo 0OpaTuTh BHUMaHUE Ha B3aUMOCBS3aHHBII C PACCMOTPEHHBIM HaMHM BBIIIE 00CTOATENHLCTBOM (hakTop —
cemeliHoe nonoxkenue poautens. Cya He YUUTHIBAET MHEHHE JIHII, TPOKUBAIOIINX COBMECTHO C OJHON U3 CTOPOH.
YacTo Takux JUI] IPUBIIEKAIOT B Ka4eCTBE CBUAETENEH, BRICHASTCS OTHOIIeHHE pebéHka Kk HuM. Ho 310 00CcTOM-
TEIHCTBO BIHSET JIUIIH HA OIIEHKY COCTOSHUS PeOEHKA B HETIPUBBIYHOM JJISI HETO KpyTre OOIIeHUSI.

[Tepeuncnum UHBIE 0OCTOATENLCTBA, BIUSIONINE HA pa3pelieHHe CIOPOB 00 OIMpeJeNIeHHH MecTa KUTEIbCTBA
pebénka, chopMynUpoOBaHHBIE UCXOS 13 0000IIEHUS TPABONPUMEHUTENIHHOHN MpakTuku. K HUM oTHOCHTCS:

1) conmanpHOE TIOBEICHHUE POAUTENEH, NX HPABCTBEHHBIE U MHBIE JINYHBIE Ka4eCTBa (HAIIPUMEp, UMITyTLCUBHBIC
paccTpoiicTBa TUYHOCTH);

2) MOPaJIBHO-TICUXOJIOTHYEeCKast 00CTAHOBKA B MECTE MPOKUBAHUS POTUTEIIS;

3) BO3MOKHOCTb CBOEBPEMEHHOTO TTOITYyUYEHHSI METUITMHCKON TTOMOIIIH;

4) cucteMaTHyecKoe HapyIIeHUe HOPM 1 TIPaBWII, JEHCTBYIOIINX B OOIIIECTBE;

5) mpUBBIYHBIN KPYT OOIICHUST peOEHKA;

6) IpHUBSI3aHHOCTH peOEHKA K IPYTHM YIICHAM CEMBH;

7) sSiBHOE TIpeHEOpEKEHIE CEMEHHBIMH TPAIUITUSIMH, 00IeYeT0BEYECKIMH [IEHHOCTSIMU;

8) mpuBneUeHNE POAUTENS K aIMUHUCTPATUBHON MITH YTOJOBHOW OTBETCTBEHHOCTH;

9) YMBIIIIIEHHOE TTPOBOKAIMOHHOE MTOBEICHNE, BIEKYIIIEe CKaH Ialbl, TpHUnHeHne Bpena [4, ¢. 110];

10) BEpOSTHOCTH MIOMOIITH POJICTBEHHHUKOB;

11) ynobcTBO pacronoxkeHus: 00pa30BaTENbHBIX ¥ BHEYYEOHBIX YUPEKACHUI (MMeeTcsl B BHILy HE TOJNBKO Te,
KOTOpBIE yXKe MocelaeT peOeHOK, HO U BO3MOXKHOCTB CO3/IaHUS POJIUTENEM YCIOBHIA JJISl HX ITOCEHICHUS );

12) nens npeabsBIeHNs HCKa (HapuMep, KOPBICTHBINA UHTEpeC) [12];

13) cocrosiHre Ha yUETe B ICMXOHEBPOJIOTHYECKOM, HAPKOJIOIMYECKOM JIUCTIaHCEpax;

14) xIMMaTHYecKue YCIOBHUS KU3HU peOeHKa, MPOKUBAIOUIETO C poauTesneM (Tpy MPOXKUBAHUK POTUTENEH B
Pa3sHBIX KIMMaTHYECKHX T0sCaxX);

15) peanbpHast BOBMOKHOCTh POJIUTEIST 00ECTIeUnTh HalJIe)Kallee BOCIIUTAHNE U pa3BUTHE PeOEHKA U IpyTrHe 00-
CTOSITENILCTBA, XapaKTePU3YIOIINe 0OCTAaHOBKY, KOTOPAs CIOXHIACh B MECTE NMPOKUBAHUS KKJOTO U3 pOTUTETICH
[2, . 5,6].

PesroMupys BBIIEN3IOKEHHOE, MOYKHO CHIEIaTh BBIBOJ, YTO B MPOIECCE MPABONPUMEHEHHUS OIPEEITIOTCS
KOHKpPETHBIE 00CTOATENLCTBA, HA OCHOBAHMH KOTOPBIX MpPUHHMaeTcs 000CHOBaHHOE, 3aKOHHOE U COOTBETCTBYIO-
niee WHTepecaM peOEHKa pelieHre. BoJIbIMHCTBO U3 HUX UMEIOT TICHXOJIOTO-TIearorHiecKuii OTTEHOK, TPEOYIOT
CIEIMATBFHBIX TMO3HAHUN B 00JACTH TCHXOJOTHHM W TEJaroruk, OTYero Cyxy HeoOXOoauMo OOJbIIOe BHUMaHUE
YIENATH MMOMOIIH 3KCTEepTOB. IIpu 3TOM BCce yka3aHHBIE 00OCTOATENBCTBA TOJDKHBI IPUHUMATHCS BO BHUMAaHHUE UC-
KIIIOUNTENFHO B COBOKYITHOCTH, TaK KaK Ka)JIbli cly4ail YHHKaJeH. DTO IOMOXET MPEOI0JIeTh TeH ICHIINO3HOCTh
u dopmanu3M B cyleOHON mpakTHke. BaxkHO 0OpaTUTh BHUMaHHE Ha TO, YTO HEMOCPEACTBEHHOE HCCIIEOBaHKE
KaXJIOTO U3 YIOMSHYTHIX BBIIIE OOCTOSATENHCTB HE MPEACTABISETCS BO3MOXKHBIM. Ba)kKHO ONpenennTh MEXaHU3M
HanOomee 3PHEKTUBHOTO B3aMMOJICHCTBUS YITOTHOMOYEHHBIX OPTaHOB JIJIsl IPABHIBLHOTO pa3pelieHus jiena u yué-
Ta BCEBO3MOXKHBIX 00CTOSITENIHCTB, BIHSIONMX HA pa3pelieHue Jiena 00 onpe/elIcHNd MECTa JKUTEIbCTBA PeOEHKa
NpY pa3eabHOM NMPOKUBAHUH POAUTENEH.
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I'paxnancko-mpaBoBoe pery/iMpoBaHie HHOCTPAHHBIX HHBecTHLMI B Poccnn

Yemun A.B., kKaHAUAAT IKOHOMUYECKUX HAYK, NIPeNnojaBarTeb,
Opckuii ryMaHUTAPHO-TEXHOJIOTHYECKHII HHCTUTYT, (puiinan
OpeHOyprckoro rocyiapcTBeHHOr0 YHMBEPCUTETA

AnHOmauua: 6adNCHLIM NPEUMYWECTEOM UHOCMPAHHBIX UHBECMUYULL SBTAEMCA AKMUBHOE BHeOpeHUe HOBbIX
TMeXHOI02ULL U NePed0sbIX NPOU3BOOCTNBEHHBIX NPAKMUK, YMO VAYYUIAem KaYyecmao U NOGbllaem npou3gooumens-
HOCMb HAYUOHANBHOU 9KOHOMUKU. Bonvuue unocmpaunvie komnanuu mocym npusnecmu 6 Poccuto 3axoHooa-
MenbCME0 U HOPMbl, KOMOPble UCHOAbIVIOMCA 8 PA3TUYHBIX MEHCOYHAPOOHBIX IOPUCOUKYUAX, MAKUM 0OpA30M, NO-
8bICUB YPOBeHb GedeHue Ousneca 6 Poccuu u npugneuenue donoanumenvuwvix umgecmuyuil. Kpome moeo, uno-
CMpaHHble UHBECMUYUU MOSYH CHOCODCMB08AMb PA3GUMUI0 IKCHOPIA POCCULICKUX MOBAPO8 U YCIYe, d MAKMCe
VBeNUUEeHUI0 00beMO8 NPOOAX’C Ha MUPOBBIX PLIHKAX.

B nacmosuyeii cmamve paccmampugaromes 0CoO6eHHOCU 2PAANCOAHCKO-NPABOBO20 PeSYIUPOBAHUS UHOCPAH-
HbIX UHBECMUYUL 110 COBPEMEHHOMY POCCULICKOMY 3aKOHOOAMENbCMEY. AGMOp aHanu3upyem cucmemy HopmMamus-
HO-NpAaso8uiX aKkmos u Opyeux UCMOYHUKO8, ommeyaem npoodiemvl U Nepcnekmussl Cyuecmeayouie2o peayiuposa-
Hus. Memodoaoeuueckou 0a30ti pabomsl GbICMYNAOM MAKUe Memoobl HAYYHO20 HO3HAHUSL KAK (QOpMAnbHO-
1OpUOUYEeCKULl, CPABHUNENLHO-NPABOBOL, AHATUMUYECKUL, Memoo0 cunmesa u opyeue. B kauecmee mamepuanog ois
npoGedeHUsT UCCTIe008AHUL ABMOP UCHOIb3YEm AKMYALbHOE 2PANCOAHCKOe 3aKOHOOAMeNbCME0, HAYYHble mpPYobl
OmMeyeCmeeHHbIX YUeHbIX-NPAB08e008, PA3bACHEeHU 3AKOHOOAMENbCMEd, a MaKdce pad Opy2ux UCmoyHukos. Pe-
3YILMAMOM NPOBEOCHHO20 HAYHUHO2O UCCIe008AHUSL GbICIYNAEm CHOPMUPOBAHHASL ABMOPOM CUCHEMA UCMOYHU-
KO8 2padcOanHCcKO-npago8o2o pecyiuposanusi UCNOIb308AHUL UHOCMPAHHBIX uHgecmuyul 6 Poccuu.

Knrouesvle cnosa: ungecmuyuonHas 0esmebHOCMb, UHBECMUPOSAHUE, NPABOGOe Pe2yIUpo8aHue, UHOCHPAH-
Hble UHBECTHUYUU, UHBECUYUL, 2PANCOAHCKOe 3aKOHOOAMENbCMBO, UCOYHUKU Pe2yIUpO8aHUsL
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Civil law regulation of foreign investments in Russia

Cheshin A.V., Candidate of Economic Sciences (Ph.D.), Lecturer,
Orsk Institute of Humanities and Technology (branch) Orenburg State University

Abstract: an important advantage of foreign investment is the active introduction of new technologies and ad-
vanced manufacturing practices, which improves the quality and increases the productivity of the national econo-
my. Large foreign companies can bring to Russia legislation and regulations that are used in various international
jurisdictions, thus increasing the level of doing business in Russia and attracting additional investments. In addi-
tion, foreign investments can contribute to the development of exports of Russian goods and services, as well as
increase sales in world markets.

This article discusses the features of civil law regulation of foreign investments under modern Russian legisla-
tion. The author analyzes the system of regulatory legal acts and other sources, notes the problems and prospects
of existing regulation. The methodological basis of the work is such methods of scientific cognition as formal-legal,
comparative-legal, analytical, synthesis method and others. As materials for the research, the author uses current
civil legislation, scientific works of domestic legal scholars, explanations of legislation, as well as a number of oth-
er sources. The result of the conducted scientific research is the system formed by the author of the sources of civil
law regulation of the use of foreign investments in Russia.
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WHocTpaHHble HHBECTHLIUH SIBIISIOTCS Ba>KHBIM (haKTOPOM JUIS CTUMYJIMPOBAHUSI SKOHOMUYECKOTO pocTa U pas-
BUTHS BO MHOTUX cTpaHax. OHHU OKa3bIBaIOT CYILIECTBEHHOE BIMSHHE Ha 3KOHOMHUKY, 0OecIeunBasi He TOJIbKO HO-
BbI€ KaIIUTAIOBJIOKEHHSI, HO TAKXKE U AOCTYII K HOBBIM TEXHOJIOTUSAM M 3HAHUSIM [3].

[IpaBoBoe perynnpoBaHue HHOCTPAaHHBIX MHBECTHULIMH CYIIECTBYET KaK Ha MEKAyHapOJHOM, TaK U Ha BHYTpH-
rocy/1apcTBEHHOM ypoBHsX. [IpuHrMas Bo BHUMaHue nonoxeHus Koncrutyuun PO, mpuopureT B MpaBoBOM pe-
TYJIMPOBAaHUHU CJIELyeT OTAAaBaTh MEKIYHAPOJHBIM HOpMaM. MeXIyHapOAHO-IIPaBOBasl 3alllUTa HHBECTULIUH SIBIISI-
eTcs Oornee NEeHCTBEHHOH A MX MPUBJICUCHHS, YEM 3aKpeIICHHE aHAIOTHYHBIX TapaHTHH B HAIIMOHAJILHOM 3aKO-
HonatenbeTBe [7]. Ho BaskHO M HallMOHAIBHO-TIPABOBOE PETYIMPOBAHME HHOCTPAHHBIX MHBECTHUINI, 3HAUEHHE KO-
TOPOr0 BO3PAcTaeT B COBPEMEHHBIX YCIIOBHMAX PEATM3ALUHN CAHKIHMOHHOM MOJMTHUKU B OTHOLIEHWH POCCHHUCKUX
CyOBEKTOB NPEANPUHUMATEIBCKON IEATEIbHOCTH U ITyOINYHO-TIPABOBBIX 00Pa30BaHUM.

Ocoboe BHMUMaHHUE YAETHM PacCMOTPEHHUIO CHCTEMBI T'PaKIaHCKO-MPAaBOBOIO PErYIMPOBAaHHS HHOCTPAHHBIX
WHBECTULIMH.

OCHOBBI IpaXXIaHCKO-TIPABOBOI'O PETyIUPOBAHUS CTaTyca HHOCTPAaHHBIX MHBECTUIMM ycTaHOBIeHB! KoHCTHTY-
rueit PO, B cT. 34 KOTOpOH, B YaCTHOCTH, YCTAHOBJIEHO MIPAaBO Ha 3aHATHE MPEINPUHUMATEIBCKON 1E€ATENbHOCTHIO,
HCIIOJIb30BaHUE CBOMX CIIOCOOHOCTEH, a TakKe peaau3alys JH00bIX IPYTUX BUA0OB SKOHOMUYECKOH AeSTENbHOCTH,
HE 3aIlpeLeHHBIX 3aKOHOAAaTeIbCTBOM. Cro/1a OTHOCSITCS M HHOCTPAHHbIC HHBECTULINU.

AHanoruuHbsle HOPMBI 0 CBOOOIE TPEANIPUHUMATEIBCKON JESITENBHOCTH COACPKUT W YacTh mepsas ['paxnaH-
ckoro kojekca P® (cr. cr. 2, 4, 18, 23 u ap.), TakkKe HEOOXOJUMO YIOMSHYTh W MOJPa3iell, periaMeHTHP YOI
o01ye MoJIoKEeHHUs JOTOBOPHOTO IIPaBa.

OOBeMHBIN MIaCT HOPM, PETrIaMEHTHPYIOIINX OCOOEHHOCTH CTaTyca MHOCTPAaHHBIX MHBECTHLHUH, B T.4. TPaX-
JAHCKO-IIPaBOBOI'0 XapakTepa conepxurcs B npodunbaoM Denepanbiom 3akone ot 09.07.1999 r. Ne 160-03 «O6
WHOCTPaHHBIX MHBEeCTHIHSIX B Poccuiickoit @enepanuun». ITO KIIOYEBOWM HOPMATHBHO-TIPABOBOM aKT, KOTOPHIi
CHCTEMHO U KOMIUIEKCHO PerjaMEeHTHPYET OCOOCHHOCTH OCYILIECTBICHUS Pa3HOTO poJia NPaBOOTHOLICHUH B 00a-
CTH MHOCTPAHHBIX MHBECTHUIINH [2, 4].

KpaTko nepeunciuM HEKOTOpble OCHOBHBIE MTOJIOKEHUS JAHHOTO JOKYMEHTA:

— rapaHTUPOBAHHOCTH IIEPEX0/1a MPaB U 00s3aHHOCTEH MHOCTPAHHOTO MHBECTOPA APYrOMY JIMILYy BHE IOTOBOP-
HBIX TTOJIOKEHUH (CT. 7);

— TapaHTUPOBAHHOCTH MCIOJIb30BaHMs Ha Tepputopun PP u mepeBona 3a ee mpeelbl T0XO0J0B, MPUOBUIN U
JPYTUX IPaBOMEPHO MOTYYEHHBIX JCHEXHBIX cyMM (cT. 11);

— TapaHTUPOBAHHOCTH IPEIOCTABICHUSI HHOCTPAHHOMY HHBECTOPY IIpaBa Ha 3aKJII0UEHHE JOIOBOpa HA 3€MeEJIb-
HBIA y4acTOK, ApyTrue NpUpOAHbIE PECYPCHI, 3AaHUsA, COOpYKEHUs U T.A. (cT. 15);

— uHbIe [7].

B nenom, HE0OXOIUMO OTMETUTH, YTO JNAaHHBIH DenepanbHBId 3aKOH CO3/1a€T HEOOXOAUMYIO KOMILIEKCHYIO
MPaBOBYIO 0a3y JJIsl OCYIIECTBIICHUSI HHOCTPAHHOI'O HHBECTHPOBaHus B PO,

®enepanpupiid 3ak0H 0T 01.04.2020 1. Ne 69-03 «O 3amuTe ¥ MOOLUIPEHNHN KalUTANIOBIOKEeHUN B Poccuiickoit
Denepanun» ONpeAessieT, HaIpUMep, YCIOBHS 3aKJIIOYEHHUS COTJIAIeHMs O 3alIUTe M IMOOLIPEHUN KAIUTAJIOBIIO-
KEHUH, MPpeaMeT, 0COOEHHOCTH MOPAIKA 3aKJIIOYECHHUS, U3MEHEHHUSI U PACTOPKEHHUS] TAKOTO COTJIAILICHHS, BOIPOCHI
IOPUINYECKON OTBETCTBEHHOCTH 32 HAPYUIEHHUE YCIIOBUH, a TAKXKE TaKOM BAXKHBIA AJIEMEHT NPABOOTHOLICHUN Kak
CBSI3aHHbBIE JOTrOBOPHI. JJOKyMEHT, TakuM 00pa3oM, HallpaBJeH Ha COACHCTBUE PAa3BUTHIO MHBECTHLMOHHOU Jes-
TEJILHOCTH U B T.4. B OTHOLUICHUH WHOCTPAHHBIX MHBECTULHM, CIOCOOCTBYET Oo0Jiee MHUPOKOMY PaCIPOCTPaHEHHIO
WHBECTUPOBAHUS HA IPAKTHKE U YBEITMYCHUIO 00beMOB BiioxkeHuii [ 10].

Baxxnoe MecTto B cHcTeME TPaXTAaHCKO-TIPABOBOTO pEryJIHpOBaHMs 3aHHUMaeT DenepanbHBIH 3aKOH OT
25.02.1999 1. Ne39-03 «O0 MHBECTHITMOHHOH NesATeNbHOCTH B Poccuiickoit deaepannu, ocymecTBIsIeMoit B Gop-
Me KaIllUTaJIbHBIX BIOKEHHUI», ONPEeIAIONINi OCHOBBI ITPABOBOTO CTaTyCca COOTBETCTBYIOLINX YUYACTHHKOB IPaBO-
OTHOIICHNH. B 4acTHOCTH, JaHHBI HOPMATHBHO-IIPABOBOW aKT yCTAHABIUBACT, KTO UMEHHO MOXKET OBITh IOJIB30-
BaTeJieM OOBEKTOB KAIIMTAIBHBIX BJIOYKEHHH, COOTHOIIEHHE MOJIOKEHUI TOTOBOPOB M 3aKOHOAATENBCTBA 00 yda-
CTHH CYyOBEKTOB WHBECTULIMOHHOM JESITEIBHOCTH B JaHHOM KaTEropuH MPaBOOTHOLIEHUH U T.A. Takum o0pazom,
JIOKYMEHT OIpeJIeNIAeT MpaBOBble, SKOHOMHYECKHE, OPTraHU3AIIMOHHBIE OCHOBHI OCYIIECTBIEHUS! HHBECTUIIMOHHON
JeSITEIIbHOCTH, pealin3yeMoi B (hopMe KalnuTalbHBIX BIOXKEHUH — B T.4. 3TO KacaeTcss U MHOCTPAHHBIX MHBECTHU-
LIUH.

CornacHo muenuro B.B. Cuikuna [7], mpu ucciaenoBaHUA BOIPOCOB PETYIMPOBAHUS WHOCTPAHHBIX WHBECTH-
Ui HEOOXOJMMO YYUTHIBATh HE TOJIBKO I'PaKJAHCKO-NPABOBBIC ACIEKThI, HO U MyOJIMYHO-TIPAaBOBbIE HOPMEI, KO-
TOpBIE COAEPIKATCS B OOJBIIMHCTBE HOPMAaTHUBHBIX HCTOUHUKOB, BKItouas denepanbHblii 3aKk0H «O0 HHOCTPaHHBIX
uHBectuMsAX B Poccuiickoit @enepanuny. Pasnenenne Ha 4acTHONPABOBBIE U IIyOJIUYHO-IIPABOBBIE 3JIEMEHTHI IIPH
aHaJIN3e HOPMATUBHOIO aKTa Oy/IeT HECKOIBKO HCKYCCTBEHHBIM, OCOOCHHO B CITy4ae CJIOKHBIX ITPABOBBIX SBJICHUH,
TaKMX KaK «COIJIAIIEHHE O pasjiesie MPOoLyKIHu». boiiee MpakTHUHBIM M BaKHBIM OYyAET yYMTHIBATH HAJIOTOBBIE,
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TaMOXCHHBIE W BAIIOTHBIE aCTIEKThI IPABOBOI'O PETYIMPOBAHMUS HHOCTPAHHBIX MHBECTHLIMH, KOTOPBIE OMPEACISIOT
NPaBOBOM KIMMAT WHOCTPAHHOTO WHBECTHPOBAHUS M MPEACTABISIOT HAUOOIBINNI HHTEPEC JJIi WHOCTPAHHBIX WH-
BeCcTOpOB [4].

B kauecTBe mpuMmepa MCTOYHMKA, COYETAIOIIEro B ce0e 3JEMEHTHl M I'pakJaHCKO-TIPaBOBOTO, M IyOIMYHO-
MPaBOBOTrO perynupoBanus, paccMoTpuM Denepanbubiit 3akoH oT 29.04.2008 r. No 57-®3 «O nopsiike OCyIecTB-
JICHUS] THOCTPAHHBIX MHBECTUIMIA B XO35HCTBEHHBIE OOIIECTBA, HMEIOIIUE CTpaTerHueckoe 3HaUeHUe JIIs o0ectie-
yeHus1 000POHBI CTpPaHbl M 6€30MacHOCTH TocyaapcTBay. C OJHOM CTOPOHBI, pedb HAET 00 OCYIIECTBICHUU OOBIK-
HOBEHHON MHBECTHLIMOHHOH IESTEILHOCTH, peaTU3yeMoi B OOIIECIPUHATHIX paMKaXx U SBIISIOIICHCS MO CBOCH CyTH
NpeANPHUHAMATEIBCKOM JIeITENbHOCTRIO, HATIPABICHHOM Ha MoNydYeHue mpuObu. BMecTe ¢ TeM, UMeeTcsl B BHIY
0co0asi pa3HOBUHOCTh WHBECTHIIMOHHON JIEATEIHHOCTH, KOTOPAs UMEET CTPATETHUECKOE 3HAUCHHE JUIsSl TOCyaap-
CTBa, o0ecrieyeHus ero 00OpoHbI U 6e30macHOCTH. B CBSI3M ¢ 3THM yCIOBHEM JAOKYMEHT ONpeAeisieT 0COOEHHOCTH
U3BATHH OTPAaHUYUTEIBHOTO XapakTepa il WHOCTPAHHBIX MHBECTOPOB WJIM TPYIIIBI JIMI, TJIe¢ TAKOH HHBECTOP
npucytctByer. COOCTBEHHO, paccMaTpHBaeMblii HOPMATHBHO-TIPABOBOM aKT YCTAHABIMBACT NMPABWIA U YCIIOBHS
COBEpILIECHHS CIENIOK M MHBIX BUJOB JICHCTBUH, B X0/I€ KOTOPBIX MPOUCXOJUT Y4aCTHEe HHOCTPAHHOT'O WHBECTOpA B
N0JO0OHBIX MPAaBOOTHOIICHUSIX.

[Monoxenus cr. 6 qanHoro MegepanbHOrO 3aKOHA YCTAHABIHMBAIOT, K KAKOW UMEHHO KaTeTOPHHU JIOJKHBI MPH-
HaJJIekKaTh CIEJIKA C y4acTUEM MHOCTPAHHOTO MHBECTOPA, YTOOBI UMETh TaK Ha3bIBAEMOE CTpATETHUECKOe 3Haye-
HHE JJIs TocynapeTBa. B wacTHOCTH, 3TO clieayrolue pa3HOBUIHOCTH:

— JIeATENIbHOCTh, CBSI3aHHAS C PAa3HOTO POJa JCHCTBHSIMU B OTHOIICHHUU SACPHBIX YCTAHOBOK, PaJHAIlMOHHBIX
HCTOYHUKOB, PaJMOAKTHBHBIX BEIICCTB, XPAHMIHII U T.1T.;

— JIeSITEeNBHOCTD, CBSI3aHHAS C Pa3HOTO pojia IEHCTBUSMH B OTHOLICHWH IHU(PPOBATBHBIX (KPUNTOrPAPUIECKIX )
YCTPOMCTB U CPEJCTB, TEIEKOMMYHUKALUOHHBIX CUCTEM U T.J.;

— MPOUW3BOJICTBO, PEMOHT, pa3pabOTKa, YTUIHM3AIUs BOOPY)KCHUS U BOCHHOW TEXHHKH, a TAKXKe JIIOOBIE Jei-
CTBHA, CBA3AHHBIC U IIPOU3BOAMMBIC B OTHOIICHUHN OPYKHUA U T. 1.

AHTHMOHOITIOJIBHOE 3aKOHOAATEJIbLCTBO U APYTUC HOPMBI O 3alllUTE U pa3BUTUN KOHKYPCHIIUN TAKKC BBICTYIIAIOT
B KauecTBE MCTOYHHKA IPAXKJAHCKO-IIPABOBOIO PETyTHPOBAHUS WHOCTPAHHBIX WHBecTUIMUA. Hampumep, B dacTu
peanu3aiuy rocyJapCTBEHHOTO KOHTPOIIS 32 SKOHOMUYECKOM KOHIICHTpAIIUEH, TJIe TTOIKOHTPOIILHBIMU CyOhEeKTa-
MH, B YaCTHOCTH, ABJIAIOTCA MWHOCTPAHHBIC MWHBCCTOPHI, OCYHICCTBIIAIONIUEC MHBECTULIUN B XO3SIMCTBEHHBIC O6Hle-
CTBa, UMEIOIINE CTPAaTErnYecKoe 3HAUeHNE sl oOecriedeHrnss OOOPOHBI CTPaHbBI U 6€30MacHOCTH rocynapcTaa [6].
B koHEYHOM HTOTE, aHTUMOHOTOJIBHOE 3aKOHOAATEILCTBO B T.4. MPU3BAHO CIIOCOOCTBOBATH M PA3BHTHUIO PEKUMA
WHOCTPAHHBIX MHBECTHIIMI TOXKE, MOCKOJIBKY B CBOCH CTENEHU CO3/aeT YCJIOBHS AJisi HanOoiee KOM(POPTHOTO HX
OCYIIIECTBIICHUSI.

Kpome Toro, CyIiecTByIOT U APYrue HOPMATUBHO-TIPABOBBIC AKThI, ITOJ[32KOHHBIC AKThI, B TOW MJIM UHOU CTerie-
HU OKa3bIBAIOIHE BJIHUAHUC Ha CTATyC MHOCTPAHHBIX HHBCCTHHHﬁ, nmpaBsa u 00s13aHHOCTH Y4aCTHUKOB ITPAaBOOTHO-
IIEHUH, MOCTYMaTeIFHOE PAa3BUTHE pexuma [8].

KpaTko paccMOTpHM HEKOTOpBIE IPYTHe MOJ0KEHUS, YCTAHOBICHHBIC HOPMaMH IPaXIaHCKOTO MPaBa, B OTHO-
HICHUH PETYJIUPOBAHUS CTATyCa HHOCTPAHHBIX HHBECTUITHIA:

1. PaBHompaBue WHHBECTOPOB. B COOTBETCTBMM C TIpakJaHCKO-TIPAaBOBBIMH HOpPMaMH, WHOCTpPaHHbBIE
WHBECTOPHI JOJDKHBI MMETh TE€ )K€ TMpaBa M BO3MOXHOCTH, YTO M MECTHBIC WHBECTOPHI, MOCKOJIbKY OHU OYyIyT
CBOOOJTHO KOHKYPUPOBATh HA PHIHKE.

2. 3amuTa TpaB HHOCTPaHHBIX HWHBECTOPOB. ['paJaHCKOE  3aKOHOIATENHCTBO, B  YaCTHOCTH,
nmpeaycMaTpuBacT, 4TO MHOCTPAHHBIC MHBECTOPLI AOJI’KHBI 6I)ITB 3al[UIICHBI OT HEIIPABOMEPHBIX ):[eflCTBI/II)'I CcO
CTOPOHBI FTOCYTAPCTBECHHBIX OPTaHOB WM APYTHX CYOBEKTOB, KOTOPBIEC MOTYT YIHETATh X WHBECTHIINH.

3. PerynupoBaHue WHOCTPaHHBIX HWHBECTHIWH. [ pakIaHCKO-TIPABOBBIMH  HOPMaMH  yYCTAaHOBJIEHO
PEryjimpoBaHrue MHOCTPAHHBIX I/IHBCCTI/IHI/Iﬁ B COOTBCTCTBUU C 3aKOHOAATCIILCTBOM IoCyaapCTBa, B KOTOPOM OHHU
TIPOU3BOISTCS.

4. ObecneueHre cBOOOIHOTO IEpPEMEIICHUS] WHBECTUIIMH. Tak, B COOTBETCTBUH C I'PaKIaHCKO-IIPABOBBIMHU
HOpMaMH, TapaHTUPYETCs CBOOOMY INEPEeMEIICHUs BJIOKEHUH W3 CTpaHbl, B KOTOPOH OHU OBLIM IIPOU3BEICHHI, B
JIIO0YI0 IPYTYIO CTPaHy.

5. PemeHne MHBECTHLIMOHHBIX crOpoB. [ pakgaHCcKoe MpaBO MPEIOCTaBIIIET MEXaHW3MBI PEIICHUs CIIOPOB,
CBA3aHHBIX C MHOCTPAHHBIMU MHBECTUIUAMHU, BKIIHOYAd MCEKIYHAPOIHBLIC ap6mpa>I<HHe Cyabl 1 OPpYyIrue€ METOAbI
MEXIYHApOIHOTO TIpaBa.

B 3axmoyeHrnn NpOBEIEHHOTO MCCIIEAOBAHMUS OTMETHM, YTO MCTOYHHKH I'PaXKJIaHCKO-TIPABOBOTO PETyJIHpPOBa-
HUSI CTaTyca MHOCTPAHHBIX WHBECTULMH MPEACTABIISIOT cOO0M ONpeeNieHHYI0 CUCTEMY, C Pa3HbIX CTOPOH perJa-
MCHTHUPYIOIYIO U MHBECTUIITUOHHBIC IIPABOOTHOMICHUS, U CTATYC UX YYAaCTHHUKOB, U JPYIU€ aCIiCKThI. OJIHaKO, KaK
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MOKa3bIBACT MPUBEACHHEIN B pab0Te aHAIIN3, B HACTOSIIECE BPEMs 3Ta 00JaCTh HOPMATHBHO-TIPABOBOTO PETYIHPO-
BaHUs J]aJieKa OT COBEPILEHCTRA.

Takum 00pa3oM, OJBOISI HTOT PACCMATPUBAEMOMY B CTAThe BOIIPOCY, 0003HAYUM CIIEYIONINE KITFOUYCBhIC BbI-
BOJIBI.

3HaueHNEe NHOCTPAHHBIX WHBECTHIIUHN JIJI1 3KOHOMHUKHU MOXHO PaCCMOTPETh C HECKOJIBKUX TOUCK 3PCHHUSL:

- MOBBINICHUE YPOBHS HHBECTHITMOHHON aKTUBHOCTH U CTUMYJTHPOBAHHE SKOHOMHYECKOTO POCTa;

- yBEJIMYCHHE 00beMa IKCIIOPTa U YIIYUIIICHHE TOPrOBOTO OalaHca;

- TIOBBIIIICHUE YPOBHSI KBAIM(UKAIIUN pabOUCH CHIIBI;

- pa3BUTHE KOHKYPEHIIMU HA PHIHKE;

- pasHooOpasue yCIIyT U MPOITyKTOB;

- couuanbHOe 3HaYCHNUE.

Takum 00pa3oM, NPUBICUCHUE WHOCTPAHHBIX WHBECTOPOB B CTPaHy CHOCOOCTBYET PAa3BUTHIO SKOHOMHUKH,
CO3JIaHWIO HOBBIX pabOYMX MeECT, YNYYIICHHI0O KayecTBa TOBApPOB W YCIYT W YBEIHYCHUIO COIUAILHOU
crabunpHOCTH [1].

I'paxmaHCKO-TIpaBOBBIE HOPMBI YCTAHABIMBAKOT BXKHBIC MOJIOKEHUS U IPABUIIA, KOTOPBIE PErYIUPYIOT MpaBa u
00513aHHOCTH, OTBETCTBCHHOCTh HMHOCTPAHHBIX WHBECTOPOB M OXPAHSIIOT WX HHTEPECHl TPHU OCYIICCTBICHUU
WHBECTUIIMHA. OTH HOPMBI OMNPEICNISIOT KPUTEPHU JUIsl TIOBBIIMICHUS YPOBHS 3alllUThI TPAaB HHOCTPAHHBIX
WHBECTOPOB U CIIOCOOCTBYIOT MPUBJICUCHUIO BHEITHUX MHBECTUIIMN B SKOHOMHUKY CTpaHbl. BMecTe ¢ Tem, Bompoc
00 WCKITIOYHUTENILHOM TPaXJIaHCKO-TIPABOBOM PETyJIMPOBAHUM, HA HAIl B3TIISJ, BBICTYNAET JUCKYCCHOHHBIM,
TIOCKOJIbKY B OOJIBIIIMHCTBE CITy4acB MPAKTHYCCKH HEBO3MOXKHO Pa3rPaHUUYUTH TOJOKEHUSI YaCTHOMPABOBOTO U
MyOJIMYHO-TIPaBOBOTO 3aKOHO/IATEIHCTBA.
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K Bonpocy 00 orpannyeHuy KOHCTUTYIIHOHHOTO NIPaBa HA *KU3Hb

T'opaees K.B.,
IOpuanueckas mkoJa,
JanbHeBOCTOYHBIN (hegepanbHbI YHUBEPCHTET

Annomauusa: ¢ cmamve NOOHUMAECS BONPOC O BOZMOICHOCIU 02PAHUYEHUS NPABA HA JHCU3Hb. ABMOPOM NoO-
HUMAEmcst 60NPOC COOEPAHCAHUS NPABA HA JHCUZHb (BO3ZMONCHOCHb (PUULECKO20 CYUWeCmBOBaHUs Yell08eKd ¢ MO-
MEHMA podCcOeHUss 00 MOMEHmMa CMEPMiL), KOMOPoe YKA3bl8Aen HA HEGOIMOICHOCHb €20 02PAHUYEHUS], HOCKOIbKY
6 MAKOM CIyude KOHCMUMYYUOHHOE NPAso YMpauugaem c80é cooepicanue (HeO3MONICHO OSPAHUYUMD NPABO HA
JHCUBHB HUKAKUM UHBIM CIOCOOOM KpOMe KaK YOums 4eiosexd, 8 C8010 0uepedb CMepMb Yel08eKd NPUGOOUm K Hy-
augpukayuu npasa Ha Jdcu3Hb). bonee mozo, asmMopom AHATUIUPYIOMCS KOHCIMUMYYUOHHbBIE NOAOICEHUS, 2080P -
wue 006 abCcoNOMHOM Xapakmepe 0aHHO20 KOHCMUMYYUOHHO20 npasa. B mo dice epems, na ochoge npogedenus
«mecma nponopPYUOHATLHOCMUY NOJIOJCEHUN, YCMAHOGIEHHbIX 8 ¢hedepanvrom 3axone «O npomueodelicmauu
MeppopusMy», A8mop noKa3vléaem 603MONACHbIEe NPOONIEMHBLE ACHEeKMbL, C8A3AHHbIE C 0DOCHOBAHUEM COPAIMEPHO-
CMU 02PAHUYeHUsl NPABA HA JICU3Hb: HATUYUe NPUSOOHOCHU, HeOOX00UMOCMU U OANAHCA YACTHHBIX U NYOIUYHBIX
uHmepecos ul3vlearOm comuenue. B 3asepuienue asmop npuxooum K 6b1800y 0 MoM, 4mo ¢ 00HOU cmoponvl Kon-
cmumyyus Poccutickoii @edepayuu He donyckaem 603MONCHOCHb 02PAHUYEHUs NPABA HA JHCU3Hb, C OpYeOll co-
PoHbL 8 (hedepanbHOM 3aKOHOOAMENTbCMEE, HATULeCMEYION PA3Hble NOJOJNCEHUs, KOMOpble OONYCKAION 603MONC-
HOCHb MAKO20 02PAHUHEHUS (2IA6HBIM 00PA30M NYMEM NPUMEHEHUSL OPYICUSL CILYAICAUWUMU NPABOOXPAHUMETLHBIX
0p2ano8).

Knrwouesvie cnosa: xoncmumyyus, npaso HA JHCU3HL, QusutecKoe CyWecmeosanue, ocpanudenue, copamep-
HOCMb, DANAHC YACMHBIX U NYOIUYHBIX UHMEPECO8

Jost murupoBanust: [opaees K.B. K Borpocy 00 orpanndeHHr KOHCTUTYIIMOHHOTO MpaBa Ha >xu3Hb // Interna-
tional Law Journal. 2023. Tom 6. Ne 6. C. 56 — 60.
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On the issue of the restriction of the constitutional right to life

Gordeev K.V.,
School of Law,
Far Eastern Federal University

Abstract: the article raises the question of the possibility of restricting the right to life. The author raises the is-
sue of the content of the right to life (the possibility of a person's physical existence from the moment of birth to the
moment of death), which indicates the impossibility of its restriction, since in this case the constitutional right loses
its content (it is impossible to limit the right to life in any other way except to kill a person, in turn, the death of a
person leads to the nullification of the right to life). Moreover, the author analyzes the constitutional provisions
that speak about the absolute nature of this constitutional right. At the same time, based on the "proportionality
test" of the provisions established in the Federal law "On Countering Terrorism", the author shows possible prob-
lematic aspects related to the justification of the proportionality of the restriction of the right to life: the availabil-
ity of suitability, necessity and balance of private and public interests are questionable. In conclusion, the author
comes to the conclusion that, on the one hand, the Constitution of the Russian Federation does not allow the possi-
bility of restricting the right to life, on the other hand, there are various provisions in federal legislation that allow
the possibility of such restrictions (mainly through the use of weapons by law enforcement officers).
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Koncturynus Poccuiickoit @enepaliyii BBICTpauBaeT COBPEMEHHOE POCCHICKOE TOCYIapCTBO HA OCHOBE MPHH-
IIATIA «aHTPOTOLIEHTpU3May [9, ¢. 171], B COOTBETCTBHH ¢ KOTOPBIM YEJIOBEK (caM 110 cebe) MPEACTaBIIACT BBICIITYIO
LICHHOCTh. JTa KOHCTUTYLIMOHHAsI YCTAHOBKA SIBJIAETCS LICHTpalnbHOM. UenoBeK ABIsIeTCs] CyObEKTOM, a HE SIBJISET-
cs1 OOBEKTOM HJIM K€ CPEACTBOM Ha CIIy>K0e y TOCyAapcTBa, TEM CaMbIM B OCHOBE POCCHUHCKOTO rocynapcTBa Je-
JKUT UAEs, B COOTBETCTBUHU C KOTOPOI CaMo €ro CyIIECTBOBAaHHE CBS3aHO «CO CIYKCHHUEM UYeNIOBEKY, 00eCIeUCHHIO
ero GuU3NIecKoMy, TyXOBHOMY, MaTepHAIbHOMY ¥ COIMATbHOMY Oaromony4antoy [4, c. 60].

OyHIaMEHTOM 3TOW KOHCTUTYUMOHHON KOHCTPYKLMH CITY>KUT IPaBO Ha JKU3HB, KOTOPOE MOIYYUIIO KOHCTUTY-
UOHHYIO 3amuTy B Poccuiickoii @enepanun B cuily 00IIKMX MEXKIyHAPOAHBIX TEHACHIUH (IPaBO HA XKHU3Hb MOJTY-
YHJIO CBOE 3aKpEIUICHHE B Psiie MEXIyHapOIHO-TIPABOBBIX aKTOB, HalpUMep B MeXIyHapOIHOM IaKTe O Ipak-
JMAHCKUX W MOJINTHYeCKHX TpaBax [10, ct. 6], KonBeHIINN 0 3aIuTe mpaB d4eloBeKa U OCHOBHBIX CBOOOT [5, cT. 2]),
a TaKkXKe B CBS3U C UCTOPUUECKON MaMSATHIO O MOJUTUYECKUX PEIPECCHsiX, KOTOpble OBUIM paclpoOCTPaHEHBI B CO-
BeTCKOM rocynapctBe. Cregyer otMeTuTs, 9to Koucturymmonusii Cyn Poccuiickoit deneparnuu Oyayqn opra-
HOM, 00JIaZIatOLIUM TTOJIHOMOYMSIMH I10 TOJIKOBAHWIO KOHCTUTYLIMOHHOTI'O TEKCTa, HEOAHOKPATHO ONPENesIsi IpaBo
Ha )KM3Hb B KAYECTBE OCHOBHOT'0, HEOTUY>KJJAEMOT'0 U MPUHAIISKALIETO KAXK/IOMY YEJIOBEKY C MOMEHTa POXKACHUS
[16; 24]. bonee Toro, mpaBo Ha KU3Hb ABIAETCS OCHOBOW NJISl pEeaTM3allil BCEX OCTAJIbHBIX KOHCTHUTYILMOHHBIX
mpas [3, c. 200; 7, c. 201], Ha 9TO, B 9YaCTHOCTH, YKa3bIBAET U 0CO00E PACIIOIIOKEHNE HOPMBI, 3aKPETUISAIONIEH eTo B
TEKCTE POCCUICKON KOHCTUTYLUH.

B camom mpoctom Bue mpaBo Ha KU3HB (II0 CBOEMY COJIEP)KaHUIO) MOYKHO NPEJCTaBUTh B KauecTBE IpaBa
KaXJIOTO YeIOBeKa Ha (JU3NYECKOe CYIIECTBOBAHME C MOMEHTA POXKACHUS IO MOMEHTa CMepTH. B kauecTBe menu
HACTOSILLIETO UCCIEIOBAHUS Mbl HE CTABUM aHAIN3 COACP)KaHUs JAaHHOTO KOHCTUTYLIMOHHOT'O IpaBa, HAC MHTepe-
CyeT UHasl ero CTOPOHa — BOIPOC €r0 OTPaHUYECHHUS.

Jymaercs, 4To BOIIPOC COJIEpKaHUs MpaBa Ha )KM3Hb OYEHb BayKEH JJIS pa3pelleHus JaHHOTro Bomnpoca. Ha Ham
B3IUISAJ, [IPABO HA )KU3HB MOXKHO BBIIEINUTh B KAYECTBE 0COOOI0 KOHCTUTYLIMOHHOTO MPaBa, i€ U 10 TOH NpUYKHE,
YTO €ro OrpaHrYeHUe B JIIOOOM ciiydae, MPUBOAMUT K YMAJICHUIO €Tr0 CyllecTBa. byneT cnpaBeayiMBbIM 3aaTh BO-
npoc — noyemy? [loToMy 4TO OrpaHuueHue KU3HU YeIOBEKa HEMUHYEMO BEJIET K €ro CMEpPTH, KOTOpasl 10 CBOE
NPUPOAE AaHTATOHUCTUYHA XKHU3HU. OTPaHUYUTh KHU3Hb YEJIOBEKA HE BBI3BAB CMEPTH IIPOCTO HEBO3MOXKHO.

Bwmecte ¢ Tem ciieqyer oOpaTUTh BHUMaHHE Ha TO, 9TO B Poccuiickoit denepannu HEAOMyCTUMO OTPaHUICHHE
mpaB, KOTOPOE MOCATaeT Ha caMo ero cymecTBo [20, 23], 4To SBISIETCS] JOTUYHBIM MOCKOJIBKY OTPaHUYEHUS YCTa-
HaBJIMBAIOT JIMIIb IPEAENbl UX pealu3alyy, HO He MOCIraloT Ha CYIIECTBOBAHME KOHCTHUTYLIMOHHBIX IPaB Kak Ta-
KOBBIX. KakuM jxe 00pa3oM MOXKHO OIpaHMYHUTh PABO YEJIOBEKA Ha KU3Hb, YTOOBI HE IPUBECTH K €ro HyJUIU(HUKa-
mun? OTBET MPOCT — TaKUX cIIocoO0B He cymiecTByeT. Hampumep, Kak B ciaydae CMEpTHOM Ka3HH, Tak U B clydae
YHHUYTOKEHUS CaMOJIETA, KOTOPBIM MCIONB3YeTCs IS COBEPIIEHUS TEPPOPUCTHUECKOTO aKTa, TOCYJapCTBO COBEP-
IIAEeT JIETalnbHbIe HACUIBCTBEHHBIE JEHCTBU 110 OTHOLICHHIO K JIMI[AM, COBEPILIMBIINM WM COBEPILAIOIIUM IIPOTH-
BOIIPaBHEBIC JICSTHUS, KOTOPBIE IPUBOJIAT K UX (PU3NUECKOMY YCTPAHEHHIO.

Taxke HEBO3MOXKHO HE OOpaTUT BHUMAaHWE W Ha CIEAYIOIINE KOHCTUTYIIMOHHBIE MPaBOIOJIOXKCHUS. ABTODEI
POCCHIICKOM KOHCTUTYLIMM YCTaHOBWJIM, YTO NPAaBO HA >KM3Hb HE HOJICKUT OTpaHHUYEHHIO (dacTb 3, crartba 56
Koncrurymuu Poccwuiickoit deneparun [6]). KoHeuHO, MOXXHO MHOTO TOBOPUTH O TOM, YTO yKa3aHHas HOpMa sIB-
JSIeTCsl TapaHTUEH 3alUTHl MIPaB B YCIOBUSIX BBEJCHUS OCOOOTO MPABOBOTO PEXHMMa — PEKUMa UPE3BBIYANHOTO
nojnoxenus. [Ipu aTom, gymaercs, 4To HE0OXOANMO IOMHHTB O CYIIECTBOBAaHUH JIOTMKH U 3/IpaBOro cMeicia. Ecin
BOCIIOJIb30BATHCS! OYKBaJIbHBIM TOJIKOBAHHEM JAaHHOM KOHCTHUTYLIMOHHOW HOPMBI, TO TOJIy4aeTcs, YTO JHIIATh Ye-
JIOBEKa KM3HU BO BpeMsl BBEJEHHOTO YPE3BBIYAHOTO MOJIOKEHNUS, TO €CTh B IKCTPAOPANHAPHOMN CUTYaIlH, HEIb-
351, @ B clly4ae OOBIYHOM TOBCETHEBHOCTH — MOKHO. Ha Ham B3riisiz, JaHHAs MBICHb JIMIICHA CMBICHA H SIBIISIETCS
a0CypTHOM.

BwmecTte ¢ TeM, mpeacTaBUB BO3MOXKHOCTh OTPaHUYEHUS TIpaBa Ha JKHU3Hb, TO MOKHO CTOJIKHYTBCS C Tipobiema-
MU 000CHOBaHUS TaKOT'O OrpaHWYeHUs. B kauecTBe mprMepa MOKHO B3STh TIOJIOKEHUs! (enepanbHoro 3akoHa «O
MIPOTUBOJAEHCTBUH Teppopu3My» [13], B cooTBeTcTBUH ¢ KOTOphIMH BoopyxéHnnble Cuiel Poccuiickoit @enepannn
BIIPaBe MPHUMEHHUTH OPYXHE IO OTHOLICHHIO K BO3IYLIHOMY CYAHY, KOTOpPOE€ CO34aéT OMaCHOCTh I'MOeNn JMoaei
00 HACTYIIICHHS SKOJIOTUYECKON KaTacTpo(dbl, TEM CaMbIM YHHYTOXKHB €T0 BMECTE CO BCEMH JIMIIAMH, HaXO -
mUMucs Ha 60pTty (cTaths 7).

OTMeTHM, 4TO B COOTBETCTBUH € YacThlo 3 ctatbu 55 Konctutynuu Poccuiickoii @enepanum npaBa 1 cBOOOIBI
YeNoBeKa M rpaXkJJaHHHA MOTYT OBITh OTpaHU4eHbI (efepabHBIM 3aKOHOM TOJILKO B TOW Mepe, B Kakoil 3To He00-
XOJIUMO B IIEJISIX 3aIIUTHl OCHOB KOHCTHTYIIHOHHOTO CTPOS, HPAaBCTBEHHOCTH, 30POBbA, IPAaB M 3aKOHHBIX WHTEpe-
COB JIpyTuX JIML, obecnieueHnss 000pOHBI CTpaHbl U 0€30MacHOCTH TocyaapcTsa. lIpencraBnsercs, 4To ocrnapuBaTh
OTCYTCTBHE KOHCTUTYLIMOHHO-3HAYMMOM LIeNM JaHHOW HOPMBI HE SIBJISIETCS] MPOAYKTUBHBIM 3aHATHEM, TaK KakK B
YKa3aHHBIX TIOJIOKEHUH OHa SIBHO IpecieyeTcst (ToCy1apcTBO MPeCelyoT 1ellb o0ecriedeHus: 0€30MacHOCTH Toc-
yIapcTBa, a TAaKKe 3alIMThl MPaB M 3aKOHHBIX WHTEPEcOB Apyrux jui). Bmecre ¢ Tem Koncturyunonusiii Cya
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Poccwuiickoii @epepariv chopMUpPOBAIT MO3UINIO, B COOTBETCTBHH C KOTOPOH KOHCTUTYIIMOHHO-3HAYUMBIC IICITH
MOTYT 00OCHOBATh OTPaHMYEHUS] KOHCTUTYIIMOHHBIX IIpaB, TOJHKO B TOM CIIydae, KOT/Ia OHH COOTBETCTBYIOT Tpe-
0OBaHUSAM aJI€KBAaTHOCTH, MPOTOPIMOHAIBHOCTH, COPa3MEPHOCTH, a TaKXKe HEeOOXOJUMOCTH UIS 3aIlUThl TaKHUX
ueneii [17, 18, 19, 20, 22]. B gaHHBIX ciy4yasx rOBOPAT O MPOBEACHUU TaK Ha3bIBAEMOTO «TECTa MPOMOPIIHOHATh-
HOCTH», KOTOPBIH OOBIYHO COCTOUT U3 TPEX WIIM YETHIPEX 3JICMEHTOB: IIETH, IPUTOJHOCTH, HEOOXOAUMOCTH U Oa-
nmaHca uaTepecos [1, c. 8].

Kak MbI y’xe oTMETWIIH BEIIIIE, IPOOJIeMa [N B HAIIIEM cliydae OTCYTCTBYeT. BMecTe ¢ TeM, clieyeT OTMETHTh
«IIATKOCTH)» OCTAIBHBIX 3JICMCHTOB TeCTa. SIBJIAETCS M YHUYTOXKCHUE CaMOJIETa, a BMECTE C TEM M YOHICTBO JIFO-
Jiell HeoOXOANMMOM W TMPUTOMHON Mepoil it obecriedeHnss 6€30MacHOCTH TOCYIapCcTBa M 3allUTON MpaB APYTUX
rpaxaan? He SBistoTCS T OHA N30BITOYHBIMIE?

CrnenyeT OTMETUTh, YTO aHaIM3Upyemas HopMma ¢eaepalbHOro 3akoHa «O MPOTUBOACHUCTBUU TEPPOPHUIMY»
YCTaHaBIUBAET PsJ TapaHTUI OT HEOIPAaBAAHHOTO MPHMEHEHHUS OpPYXKHS, a HIMEHHO: HEOOXOIUMOCTh yCTaHOBIIE-
HUS PaHOCBS3U C BO3AYLIHBIM CYAHOM, [T0/1a4a BU3YalbHbIX CUTHAJIOB, B TOM YHCJIE COBEPILIECHNUE UHBIX ACHUCTBUH.
Bwmecte ¢ TeM, Ha Halll B3IJIs]], OHA HE MOXKET B MIOJIHOM Mepe TapaHTUPOBATh HAIMYKE MPOTUBOIPABHOCTH MONIETA
TaKOr0 BO3IYIIHOTO CyaHA. Tak, U3 MPakTUKH MUPOBOU TPa)KJAHCKOM aBHAIIMM MOXKHO MPUBECTH JOCTATOUHOE
KOJIMYECTBO IPHUMEPOB, KOI'1a SKUIIAXXH BO3AYIIHBIX CYJOB HE pearupoBajyd Ha KOMaH/bl JUCIETYEPOB U MUIOTOB
BOCHHBIX CaMOJIETOB, HO CAMBIM T'POMKHUM SIBJISICTCS MHITUACHT, KOTOPHIXA npou3omén 14 asrycra 2005 roga B Bo3-
IylurHoM mpocTpaHcTse ['perun [15].

Bo Bpems coBepiieHus MONETa NACCAKUPCKOrO caMoJIETa MPOU30IILIA Pa3repPMETU3ALUS €TO CAaJIOHA, B PE3YJib-
TaTe KOTOPOU WICHBI SKUIIAXKa U MMaCCaXKUPbI MIOTEPSUIA cO3HaHUE. M3-3a OTCYTCTBUS OTBETHBIX CUTHAJIOB OT CAMO-
n€Ta Ha ero mnepexsar ObUI MOAHAT HcTpeOuTeNb Boopyxkénubix Cui I'pennu, MUaoT KOTOPOro CMOT YCTaHOBHUTD,
YTO SKHIIAX CaMOJIETa HAXOJUTCSA B OCCCO3HATEIILHOM T0JI0KEeHUH. [IpuBeIEHHBIN MpUMEp SIBIISETCS MMOKA3aTeNb-
HBIM. B ciydae, ecniu BoeHHOC Ty X amuii rpedecknx BBC He cMor OBl yCTaHOBHTH TOYHYIO MPUYHUHY «MOTYAHUS
TFPaXIaHCKOTO BO3AYIIHOTO CYAHA, TO OH ObI HaBEpHsiKa ObLT Obl YHUUTOXKEH. TakuM 00pa3oMm, IieHa OIIHOKHA — 3TO
LI€Ha HECKOJIbKUX COTEH HU B YEM HEMOBHUHHBIX KU3ZHEM.

IlocnenHuii 31EMEHT «TECTa MPOMOPLUOHATIBHOCTI — COPA3MEPHOCTh B Y3KOM €€ 3HaY€HUH, KOTOpast Ipearo-
JaraeT Hajwdue OallaHca MeXIy YacTHBIMH M ITyOJMYHBIMU HHTEpecaMu [2, ¢. 346]. Otmerum, uro KoHcTuTymu-
onnblii Cyn Poccutickoit Denepaiuy Takke BHICKa3bIBal CBOIO MO3UIUIO O HEOOXOAMMOCTH B3BEIIMBAHHS KOHCTH-
TYIIMOHHBIX IIEHHOCTEH, KOTOpPhIE KOHKYPHPYIOT Mexay coOoi [21]. C Touku 3peHus orpaHWUYEHUs MpaBa HA
JKU3HB ATOT AJIEMEHT TeCTa MPOIOPIIMOHATHFHOCTH BRI3BIBAET HAMOOINBIITNE TPYIHOCTH. ECITi BO3BpaTUTHCS, K MPH-
Mepy C caMOJIETOM, O KaKOM OajaHCe MHTEPECOB MOXKET UATH Peub, B CIydyae YHUUTOKEHHUS BO3IAYLIHOTO CYAHA C
3aXBAaYCHHBIMH 3aJI0)KHUKAaMU Ha 00pTy? JleHCTBUTENbHO, MyOIMYHBIA HHTEpEC OYJCT 3alluIIEéH, HO KaKOH IIEHOH,
[EHOW YKHM3HHU JIFO/IeH, HaXOIIMXCsl Ha 0opTy. B cBOIO o4epesnp, YaCTHBIM MHTEPEC, BHIPAKAIOIINIACS B IIpaBe Ha
JKU3HB, Oy/eT CBeAEH K HYJIIO, B CBSA3M C Y€M O CYIICCTBOBAHMM OaJIaHCUPOBAHUS B JIAHHOW CUTYaI[UM TOBOPHUTH
HEBO3MOKHO.

Crnenyer OTMETUTh, YTO BOIIPOC O BO3MOXKHOCTH OTPaHUYEHHUS MPaBa Ha >KU3Hb OCTAETCSI OTKPHITHIM. Kak Mbl
MOKEM YBUZIETh, C OAHOU cTOpOoHBI TeKCT KoHcTuTynuu Poccuiickoit denepanun HUBEIUPYET BO3MOXKHOCTh OIpa-
HUYCHUS [TpaBa Ha JKU3Hb, C APYroi CTOPOHBI (efiepaibHOC 3aKOHOIATEIBLCTBO COIEPIKUT MIPABOIOIOKEHMSI, YCTa-
HABJIMBAIOIINE BO3MOXKHOCTh TAKOTO OrpaHUYEHUs (pedb WAET O BHIIIEYKa3aHHBIX MOJOXKEHHUIX (herepanbHOTo 3a-
KoHa «O MPOTHBOAEHCTBHUU TEPPOPUIMY», OIOKEHUIX (enepanbHoro 3akoHa «O momuuum» [12, cT. 23], 3akoHa
Poccutiickoit deaepannn «O0 yupexJIeHHIX U OpraHax yroJIOBHO-HCIIOJHUTENBHON cucTeMbl Poccuiickoit Dene-
paumy» [14, cr. 31.2], denepanpHoro 3akona «O BOMCKax HaIMOHANBHOHN rBapauu Poccuiickoit deneparum» [11,
cT. 21] n uHBIX 3aKoHOAATENbHBIX akTOB). [Ipu s3ToM Koncturynmonnstit Cyn Poccuiickoit denepannn HUKOTAA HE
OLIEHUBAJI COPAa3MEPHOCTh YCTAHOBJICHHBIX B TAKMX aKTaxX orpaHudeHuil. bosee Toro, kak ormeuan M.JI. Ilerpyxun
B IOPUIUYECKON HAYKE BOIIPOC COPa3MEPHOCTH OTPAHHYCHHUS IpaBa Ha JKU3HBb MPAKTUIECKH HE PACCMATPHUBACTCS
[8, c. 203], uTo coxpaHsAeTCA U HA CETOAHSIIHUM IEHb.
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IIpomeHue xoJra Kak cnocod NpekpameHns 00513aTeIbCTBA: MPOOJIeMbI PABOBOI0 PeryJIupoBaHus

IMapanbko A.C.,
I'mazynos B.C.,
®uHaHCcoBbI yHUBepcuTeT npu IlpaBurteascTee PO

AHHOmMauusa: 00HOU U3 NPUYUH NPEKPAUEHUS. 002080PHLIX 00S3AMENbCME MeNCOY OPUOUYECKUMU U u3uie-
CKUMU TUYAMU ABTACNCS NPOUJeHUEe BOZHUKLUUX 00A3ameNbCmE. Ima 603MOACHOCHL PEOKO UCHONIb3YEMC s 68 X0351U-
CMBEHHOU NPAKMUKe, NOCKOJbKY XapaKmep COelKU GbI3bleaem MHO20 60NPOCO8 OMHOCUMENbHO 3AKOHHOCTIU aKMda
U OOKyMeHma.

Coenxa no cnucanuro 0012a — MO AHHYAUPOBAHUE 00124 OOJIICHUKA neped Kpedumopom. Taxoe Oeticmeue
603MOJICHO MOJILKO 8 MOM CIyyae, eciu OHO He Hapyulaem npasa mpemvux Jiuy.
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Abstract: one of the reasons for the termination of contractual obligations between legal entities and individu-
als is the forgiveness of the obligations that have arisen. This possibility is rarely used in economic practice, since
the nature of the transaction raises many questions regarding the legality of the act or document.

A debt cancellation deal is the cancellation of a debtor's debt to a creditor. Such an action is only possible if it
does not violate the rights of third parties.

This article discusses the problems of legal regulation of debt forgiveness as a way to terminate an obligation.
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[Ipomenne nonra — 3To0 MPOIECC, MOCPEACTBOM KOTOPOTO KPEAUTOPHI YACTUYHO WIIM MOJHOCTBIO YMEHBIIAIOT
HETIOTAIICHHBI OCTaTOK 3a€MIIMKa Ha KPEAUTHOM cueTe. 3aeMIIUKH MOTYT BECTH NEPEroBOPHI C KPEAUTOPaMHU
WIIM TIO/IaTh 3asiBIIEHHE O OAHKPOTCTBE, YTOOBI YMEHBIIIUTH CBOH JIOJTOBEIE 0053aTeNBCTBA.

VYperynupoBaHue 0Jra He BCEra JIETKO AOCTHXUMO. OOBIYHO KPEAUTOPHI, MpEAJiaraoliye nporpaMmmsl mpo-
IIEHHS 3aliMOB, TIPEIBSBISIOT COOTBETCTBYIOIINE TpeOoBaHus. UTOOBI ONpeaenTh, CICAYET JIH IPOCTUTH JIONT, U
B KaKOM 00beMe, KpEeIUTOP PACCMOTPHUT (PMHAHCOBBIE OOCTOATENBCTBA U Pa3Mep 0Jra. DTO O3HAYaET, 4TO y pas-
HBIX KPEIUTOPOB MOTYT OBITh pa3Hble BApHAHTHI nporierus goira [10].

[Ipomenne goiara 0OBIYHO AOCTYITHO JUTA HeoOecnieueHHBIX JoaToB. O0ecnedeHHble JOITH O0BIYHO HE MojJIe-
JKaT MPOLICHUIO foira. Eciy 3aeMIIMK He BBIIOJIHWI 0053aTeNbCTBA 0 00eCTIeYeHHOMY JOJTY, KPeAUTOop, CKopee
BCETO, Oy/ieT T0OUBAThCS OOpallleHHs B3bICKAHMS HITH BO3BpaTa HMYIIECTBA.

3HavYeHue MPOIICHUS JIOJTa OTHOCUTCS K TIOJIHOMY WJIH YaCTHYHOMY CIFICAHUIO JIONTa PU3MUECKHX JIUI] UIH Op-
raHy3aluii. 3aeMIIMKH MOTYT BECTH IEPErOBOPHI C KPEOUTOPAaMH MU OOBSIBUTH 0 OAHKPOTCTBE, YTOOBI YMEHB-
IIUTH JOATOBOE Opems [3].

[Ipomienue joira MPOUCXOUT, KOT/Ia KPEAUTOP OCBOOOXKIAET 3aeMIINKa OT OTBETCTBEHHOCTH TI0 MOTAIIEHHIO
YacTW WM BCel HemoraieHHoH cymmbl. Kak npaBuiio, Gusndeckue Juna JOKHBI BECTH IIEPETOBOPHI ¢ KPeIUuTO-
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poM, 9TOOBI YMEHBIIUTH CBOE A0JTOBoe OpeMsi. Kpome Toro, HeKOTOpble MporpaMMbl IPOILECHHS 10JTa Mpesiara-
I0T JIbIOThI 3a€MILHUKaM, €CJIM OHHU BBINOJIHAIOT ONpelesieHHbIe YCIoBUs. B ciydae, eciu HeT apyroro BbeiOopa,
MOYHO 00BSBUTH O OaHKpoTcTBe. ONHAKO CIeayeT IOMHUTh, YTO CIMCAHUE JOJIra BJIEYET 3a COOOH 3HAUYUTEIbHbIC
KpEeIUTHBIE TIOCIECTBUS K HAJIOTOBOE OpeMsl.

KpennuTop MOKeT NCTIONHATh HMYIIECTBEHHBIE 0053aTeNILCTBA JOJDKHUKA 10 TeX TOp, TIOKa IpaBa KpeAUTopa Ha
MMYIIECTBO JOJDKHUKA HE HAPYIIAIOTCS ApyruMu niamu (myHKT 1 craten 415 'K P®) [1].

ToT ¢axT, 4TO CPOK WIIN yCIOBUE AJIS BHIOJIHEHHUS 0053aTeIbCTBA UCTEKIIM, HE UMEET OTHOLICHHUS K BBIIIOJIHE-
HUIO 0053aTeNbCTBA.

Ecnu 00513aTenbCTBO BBINOIHEHO, OHO MPEKPAIIASTCs, U HET IpaBa TpeOoBaTh HEYCTOWKY, HAIIpUMED, 3a HEUcC-
HOJIHEHHE.

Bo3MokHO, 4TO 003aTeIbCTBO MOYKET OBITH BBIIIOJIHEHO MPH COONIOJICHUN ONpeaesieHHbIX yciaoBuil. Hanpu-
Mep, €CIM JODKHHUK BBIIUIAYMBACT OCHOBHYIO CyMMY J0JITa B TEUEHHE ONPENCIICHHOTO CPOKA, HEYCTOWKA MOXKET
OBITH OTMEHEHa [2].

[Ipu mpoeHny JOATOB MEXIy IOPUANYESCKUMHE JIUIIAMHU CYIIECTBYET PUCK, UTO Takas cliesika OyAeT pacieHeHa
KaK JJapeHue U NpPU3HAHA HEACHCTBUTENBHOM, MOCKONBKY AapeHHE MEXIY IOPUIMYECKUMHM JIMLAMU 3alpeleHo.
OpHAaKo 3TOT PUCK MOXKET OBITh CHI)KEH, B YACTHOCTH, IIyTeM YKa3aHHUS BBITOJbl, KOTOpast OyZAeT MOydeHa B pe-
3yJbTaTe OTMEHBI JONTa.

Ecnu cymecTByeT ob1as 3KOHOMHYECKas 11eJb, TO PUCK MPOILEHUS J0Jra MeXIy MaTepHHCKOW U JouepHel
KOMITaHUEH OTCyTCTBYeT. Cynbl CUMTAIOT, YTO OTHOIIECHHUS MEXIYy HUMH IIPEIIoNaraioT nepepacnpeneieHie pe-
cypcos [8].

Ecnu kpeauTop U JOKHUK ABISIOTCS KOMMEPUYECKUMH OPTaHU3aLUsAIMH, TOJAPKU MEXTy KOMMEPUECKUMHU Op-
raHu3alMsIMH 3arpenieHsl. OMHaKo HCKIIOYEHUE AENaeTCs JUIsl OOBIUHBIX MOJapKoB, He mpeblmatomux 3 000
pyoueii (. 4 m. 1 ct. 575 'K P®). Te e npaBuia IpUMEHSIOTCS K MPEATNPUHAMATEIBCKON NeATENNFHOCTH TPak-
naH 0e3 00pa30BaHMsI FOPHIMYECKOTO JIMIA, T.€. HHANBUAYAIBHBIX MpeanpuauMarenei (m. 3 cr. 23 'K PO).

Ecnu ycTaHOBJI€HO, YTO KPEIUTOP CHENMaIbHO HaMepeBalics clIeNaTh MoAapoK, Mpolas AOIT JOJHKHHUKA, CITH-
CaHME JI0JITa CUUTAETCS MOJAapKOM. B MpoTHBHOM cilyyae HakIagbIBAacTCS 3alpeT Ha JapeHHE MEXIY XO3SHCTBY-
IOIUMH CYyOBEKTaMHU.

Eciu 3T0T 3amper HapylleH, celika MOXKET ObITh MPU3HAHA HEACUCTBUTEIILHON. B 3TOM ciy4yae He BO3HUKAET
HUKaKHX TOCIEICTBUI, KPOME TeX, KOTOPBIE CBA3aHBI C HUITOXHOCTBIO caenku (1. 1 cr. 167, cT. 168 'K P®d). 310
3HAYUT, YTO OOSI3aHHOCTH 110 YIIATE AOJITa HE IPEKPATHUTCSL.

YroObl M30€kKaTh 3TOr0, KPEAUTOP JOJDKEH U3BJIEYb BHITOLY M3 IPYroro J0Jra WU MOMYyYUTh APYTYIO SKOHO-
MHUYECKYIO BBITOJY, IUKBHIUPOBAB J0NT. Hampumep, 3T0 MOKET OBITh OOMEH Ha OTCPOYKY BBIILIATHI JPYTOTo J0JI-
ra WY CIIOPHBIN JONT B OKUAAHUU pelieHus cyaa no HenorameHHoi yacty (1. 31 [locranosnenus [lienyma Bep-
xoBHOTO Cyna P® ot 11.06.2020 N 6) [2].

Ecnu kpenuTop mpocTuil I0NT, TO YK€ He CMOXKET MOTPe0OBaTh OT JOJDKHHKA MCIIONHHUTH 00S3aTENbCTBO, TaK
Kak OHO npekpamiaercs. COOTBETCTBEHHO, HEYCTOWKY M/MH MPOUEHTH 1o cT. 395 'K P® toxe yxe He NOIy4nTh,
TaK KaK €CJIM HET 00s3aTeNbCTBA, TO HET M OTBETCTBEHHOCTH 3a €r0 HEHCIOJIHEHHE MM HEHAAJIe)Kalllee UCITIOJIHE-
Hue (cT. 415, m. 2 ct. 330 'K PO).

I'paxnanckuii konexc PO He 3amperiaeT 10pUAMYECKUM JHLAM IPOLIATh JOJIrd ¢usuueckum junam. [lostomy,
B IIPUHLIMIIE, OPTaHU3ALMA MOXKET 0()OPMHUTH HPOLICHUE JIOITa B 0OBIYHOM IOPSIKE.

OnHako, Ipex/ie YeM MPOCTUTH JIOJT, HE0OXOIMMO YCTaHOBHTH, HE SIBIISICTCS JIM OH HAPYIICHUECM:

1) mpaBa Ha uyxoe umytectBo (1. 1 ct. 415 'K P®D);

2) 3anpeta Ha gapenue (ct. 575 'K P®). Hanpumep, 32 HEKOTOPHIMH UCKITIOYSHHUSMU, HE JTOTTYCKAETCs TapeHre
MOJIaPKOB T'OCYIapPCTBEHHBIM CIYXAIIUM B CBSI3U C MX JOJDKHOCTHBIM TMOJIO)KEHHUEM MJIH B CBSI3M C UCIIOJTHEHHEM
UMU CITYKEOHBIX oOsi3aHHOCTEH [8].

Ecnu 5TH 3anpeTsl HapyIIeHsl, ClIeJIKa JapeHHUsT MOXKET CTaTh HeAeHcTBUTENbHON. Ecim cyn pemut, 4yTo cuenka
HEJECUCTBUTENBHA, TO HUKAKUX IOPUINYECKHX IOCIEACTBHHA, KPOME TEX, KOTOPBIE CBSI3aHBbI C HEAECHCTBUTEIBHO-
CTBIO, HE OyneT. OTO 03HAYaeT, YTO BBHIPYYEHHBIE TIO CIENKE CPEACTBA OYAYT BO3BPAIICHBI (XOTS 3aKOHOM TIPEIy-
CMOTpPEHBI UCKJIIOUEHHS), a TOJT (PU3UUECKOTOo JIKIa Iepe]l oprannsanueii Oymet B3vickad (1. m. 1, 2 ct. 167, cT.
168 'K POD).

B cootBeTcTBHY C IEWCTBYIOMMM 3aKOHOIATEILCTBOM TMPOIIEHHUE JTONTa TAKXKe CIIEAyeT MPU3HATH JOTOBOPHBIM
OCHOBaHHEM TIPEKPAIIECHHUS TPaKJaHCKO-TTPABOBBIX 00s3aTeNbCTB. B cooTBeTcTBHM CO cTarhel 415 I'pakganckoro
kozekca Poccuiickoit @eneparn 0053aTebCTBO MOKET OBITh MPEKPALLEHO ITyTEM YBEAOMIICHUS TOJDKHUKOM Kpe-
auTopa 00 0CBOOOXKACHUHU €ro OT OTBETCTBEHHOCTH. lIpW 3TOM, eciii JODKHHUK B Pa3yMHBIH CPOK HE yBEJOMHUT
KpeauTopa, 0053aTeIbCTBO CUMTAETCS MPEKPALIEHHBIM C MOMEHTA MOJIyYeHHUSI TAaKOTO yBenomiieHus. Takum oOpa-
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30M, corjacue Ha MCIOJHEHHE 0053aTebCTBa MPU3HACTCS TOJIBKO B Cllydae MOJYAaHUS JOJDKHHUKA U IPEIyCMOTpe-
HO 3aKkoHOM (1I. 2 cT. 438 'K PD).

Ccpinasicb Ha NPaKTHUKy ApOUTPa’KHOTO CyJa, MOXKHO CIENaTh BBIBOJ O TOM, YTO IIPOINEHHE JOJra SBIAETCS
CaMOCTOSITETIbHBIM OCHOBAHUEM TMPEKpaIleHus 0053aTeNIbCTBA U 110 CBOEH MPaBOBOW MpUPOAE TpeACTaBIsAeT co00i
OJIHOCTOPOHHHM aKT M Ha HEro He pacnpocTpaHsroTcs npasuina riasbsl 32 'K PO o napenun [12].

JlaHHBIN BOIpOC 3aciIyXUBAaeT BHUMAHUS C TOUKH 3PEHHS B3aUMOCBSI3U MEXIy MPOLICHUEM J0JIra U COoIJialle-
HUSIMH O TIPOILEHUH U IPUMEHEHUs K HUM MoJiokeHui 1. 4 cT. 575 T'K PO.

Cyapl 3asBISIIOT, YTO OHM HE NPU3HAIOT UCIOJIHEHHE JI0JIra IOTOBOPOM JAPEHMsI U UTO MPU3HAHHUE TaKOro CO-
OBITHA MPEKpAILEHHs 10ra MOKET OBbITh IPEAOCTABICHO TOJIBKO B TOM Clly4yae, eciy OyIeT JOKa3aHo, YTO KpeIau-
TOp 0CBOOOIMII JOJDKHUKA OT MCIIONHEHHMs Jonra 0e3 KOMIEHcaluy AOKHUKY. CoruaiieHue, yKa3blBarollee Ha
HaMepeHHe OHOW CTOPOHBI OCBOOOAWUTH APYTYIO CTOPOHY OT 0053aTeNbCTB MO MMYIIECTBY M COTJIACHE IPYTOH
CTOPOHBI Ha COBEPIIICHUE ATOTO JIEHCTBHUSA, CaMO TT0 cebe He MOXKET CUUTATHCS JOTOBOPOM mapeHus [4].

B rtakux cinyyasx HeoOX0OUMO OBUIO YCTaHOBHTH O€3BO3ME3IHBIN XapaKTep COOTBETCTBYIOIIETO IOTOBOPA.
Hanpumep, B 0JHOM 1ienie CyJ YCTaHOBHJI, YTO KPEIUTOP COOOIIMIT JOJDKHHUKY, YTO €CIIU JTOJKHUK BBITIOJIHUT CBOE
00513aTeNTLCTBO O BHIJIATE OCHOBHOTO J0JITa B TIOJIHOM 00BeMe cpasy, TO OH OyJeT 0CBOOOXKIEH OT 0053aHHOCTH
IO BBIILIATE YCTaHOBJICHHBIX 3aKOHOM ¥ HEOOOCHOBAaHHBIX MPOLIEHTOB. [locne Toro kak JOKHUK ObLIT OCBOOOXKIECH
OT CBOETO 0053aTeNILCTBA, KPEAUTOP 00paTmics B ¢yl ¢ TpeOoBaHHEM 00 yrmjare 3TUX NPOLEHTOB. JJ0KHUK, BO3-
pakasi MPOTHB MPEIbSBICHHBIX TPEOOBAHMM, CChIIAJICA Ha MOJIYYEHHOE OT KPeIUuTOpa yBeJOMIICHHE, Ha YTO Kpe-
JTUTOP OTPearnpoBall CCBUIKON Ha 3ampeT JapeHus, MpeayCMOTpeHHsIH 1. 4 cT. 575 'K PO [5].

Cyn nepBoif MHCTaHLIMH CYell I0BOIBI KpeAUTOpa yOeAUTEIbHBIMH, OHAKO ANEUILIUOHHBIN Cyl YCTaHOBUI,
YTO KPEAUTOP MONYyUHI (PUHAHCOBYIO BBITOAY OT YBEAOMIICHHS (OH MOJYYMI BECh JOJT cpa3y, He MMOHEC CyAeOHbBIX
pacxoJioB, He JOJDKEH OBbUT KAATh MCIOJIHEHUS PEIICHHUS W MOT MepeAaTh MOMyUYeHHYI0 CYMMY IO JIPYroMy Kpe-
JUTHOMY JIOTOBOPY), @ IOTOMY HE YCMOTpelia Ipu3HaKa 0€3B03ME3AHOCTH yKa3aHHOW CIENKU U He KBaIU(pHULIUPO-
Bajna ee kak gapenue [9]. Cyn Takxke yka3al, 9YTO €IMHCTBEHHBIM YCIOBUEM, MPEIMSTCTBYIONUM 3aKIIIOUEHUIO CO-
TJIalIeHMs] O MPOLLEHUH JI0JITa, SBISIETCS HapyllleHUe MpaB IPYTHX JIML Ha UMYIECTBO KPEAUTOpA.

Llenbto maHHOIM CTAaThU SIBJSIETCSl ONMpelesieHHE MpoOJieM MPaBOBOIO PETYIMPOBAHMS MHPOLICHMS IOIra Kak
crocoba mpeKparieHns 00s3aTenbCTB.

3amayu cTaThu:

- 3y4eHHE NPOLICHHS AOJITa Kak croco0a MpeKpaeHns 00s13aTebCTB;

- ompeneNnieHue mpobaeM NpaBOBOTO PETYIMPOBAHUS IPOIIECHUS JOTa.

[MpakTuyeckoe 3HaYCHHE CTATbU 3aKIIOYAETCS B TOM, YTO HCCIICOBAaHHE MOXKET OBITH HCIOIB30BAHO IS
pa3paboTKK HampaBJIeHHH COBEPIICHCTBOBAHUS IIPABOBOTO PETYJIMPOBAaHUs TPOIICHHS J0ra, Kak crocoba
NpeKpaleHns 00s3aTeIbCTB.

[IpoGnema mpaBoOBOTO peryaupoBaHuUs MPOIIEHHUS JIOJTa 3aKII0YaeTcs B TOM, YTO KaK MPaBUIIO, NMPEKpalieHne
00s3aTeabCTBA TOMYCKAeTCs IyTEM CIHCAHUS JOJTa M0 KPeAUTHOMY JIOTOBOpY Mexay Kommnanusmu. Ho cormacHo
nm. 4 . 1 ct. 575 'K nannas cupenmka MoxkeT OBITh TIPU3HAHA JJAPEHUEM, UTO SIBIIIETCS He3aKOHHBIM. [losToMy mipn
NpPEKpaleHnN 00s13aTeNbCTBA B CBA3H C IPOLICHUEM JI0JIra BO3HUKAET PUCK TOr0, UTO Takas clesika OyAeT npu3Ha-
Ha HEJICHCTBUTENLHON B CBSI3M C HECOOIIOJCHUEM TPeOOBaHNH 3aKOHA U COBEPIICHHEM MHBIX IOPUIUYECKUX JIeH-
CTBUH, OCHOBaHHBIX Ha cT. 168 TK PO [11].

Jluteparypa

1. l'paxkmanckuii kogeke Poccutickoit deneparuu (dacth 1) oT 30.11.1994 Ne 51-®3 (pen. ot 14.04.2023) //
Cobpanue 3akononarensctBa Poccniickoit deneparum, 1994, Ne 32. Cr. 3301.

2. [Tocranosnenue [Inenyma Bepxosroro Cyna Poccuiickoit ®epepanuu ot 11.06.2020 Ne 6 «O HEKOTOPBIX
BOIIpOCax TMPUMEHEHUs NOJOKEHUW ['paxgaHckoro koxaekca Poccuiickoil @enepauun O NpeKpanieHUd
o0s13aTenibCTB»  [AnekTpoHHbI  pecypc].  http://www.consultant.ru/document/cons_doc_LAW 355061/ (nara
oOparmenus: 22.05.2023)

3. Anekcanapora C.H. [Ipomienne monra B kKomMMmepueckux cuenkax // 3akonbl Poccuu. OmnbIT. AHaiums.
IIpakTuka. 2019. Ne 10. C. 52 — 55.

4. baxpuesa 3.P. Ilpekpamienue 0053aTeIbCTBEHHOIO NPaBOOTHOWICHHS // YdeHHbIEe 3amucku KpbMckoro
(dhenepanpHoro yuusepcurera uM. B.. Bepnajackoro. FOpuauueckue nayku. 2015. Ne 1. C. 229 — 236.

5. Tmaakux T'.A. TloHsiTHe W CYIIHOCTh OCHOBaHWM mMpekpaiieHus oOs3arensctB // KOpuandeckue Haykw,
NpaBOBOE TOCYIApCTBO M COBPEMEHHOE 3aKOHOjAaTenbcTBO. COopHuK crateld XI MexayHapoaHOH Hay4HO-
npaktuueckoil koHpepenuuu. Ilensa, 2020.

6. JloroBopHOE M 00s3aTENBCTBEHHOE MPaBo (00IIasi YacTh): MOCTaTEHHBIN KOMMeHTapuil kK crarbsam 307-453
I'paxmanckoro konekca Poccuiickoit @enepanyu / otB. pen. A.I'. Kapaneros. M.: M-Jloroc, 2017. 1120 c.

63



International Law Journal 2023. Tom 6. N26.

7. EropoBa M.A. KoHuemnmus peann3aldu CIIOCOOOB TPEKPAIICHUS TPaKIAHCKO-TIPABOBBIX O0SI3aTEIILCTB!
aBToped. muc. ... TOKT. Topui. Hayk. M., 2020. 56 c.

8. JlykesinoBa U.H. Cnenkwu, HanpaBJieHHbIC Ha Tipekpamienne o0s3atenscts / Tpynsl MHCTHTYTA TOCYAapCcTBa
u npaBa PAH. 2216. Ne 5. C. 131 — 155.

9. Maromazosa J.1. OcHoBaHMsI peKpaIieHus: 0053aTeIbCTB B TPaKIAHCKOM IpaBe / BbICOKHe TEXHOIOTHH H
WHHOBAIlMW B HayKe; HaI[MOHAIbHAs Oe3omacHocTs Poccun: aktyanpable acriekTol. CI16., 2019.

10. boromoeBa B.I1., KoBanenko A.B. IlpomeHue noira xkak OCHOBaHHE MPEKpaIleHHs 005A3aTeNbCTB, €TO
Iopuinyeckas KoHCTpykiust //  Momomoit  yuensid.  2020. Ne 35 (325). C. 96 — 98. URL:
https://moluch.ru/archive/325/73377/ (nata o6pamenns: 22.05.2023)

11. PezenkoBa E.A. IloHATHe W TpaBoOBOE 3HAYCHHE IIPEKpAIICHHUS OOS3aTEIBCTB B TPAKIAHCKHUX
npaBooTHomeHusix / IIpaBo, 00miecTBO, TOCyAapcTBO: HCTOpHS, COBPEMEHHBIC TEHACHIWW W TEPCIEKTUBBI
pasputws. Jlumernk, 2017.

12. CepBetnuk A.A. Ilytu mpeojosieHus MpoOieM NMpH MPUMEHEHWH HOPM O MpolleHHH joira // BectHuk
CapaToBCKOl rocyaapcTBeHHON ropuauieckol akagemuu. 2020. Ne 1. C. 81 — 85.

References

1. Grazhdanskij kodeks Rossijskoj Federacii (chast' 1) ot 30.11.1994 Ne 51-FZ (red. ot 14.04.2023). Sobranie
Zakonodatel'stva Rossijskoj Federacii, 1994. Ne 32. St. 3301.

2. Postanovlenie Plenuma Verhovnogo Suda Rossijskoj Federacii ot 11.06.2020 Ne 6 «O nekotoryh voprosah
primenenija polozhenij Grazhdanskogo kodeksa Rossijskoj Federacii o prekrashhenii objazatel'stv» [Jelektronnyj
resurs]. http://www.consultant.ru/document/cons_doc_LAW_355061/ (data obrashhenija: 22.05.2023)

3. Aleksandrova S.N. Proshhenie dolga v kommercheskih sdelkah. Zakony Rossii. Opyt. Analiz. Praktika. 2019.
Ne 10. S. 52 —55.

4. Bahrieva Z.R. Prekrashhenie objazatel'stvennogo pravootnoshenija. Uchennye zapiski Krymskogo feder-
al'nogo universiteta im. V.I. Vernadskogo. Juridicheskie nauki. 2015. Ne 1. S. 229 — 236.

5. Gladkih G.A. Ponjatie i sushhnost' osnovanij prekrashhenija objazatel'stv. Juridicheskie nauki, pravovoe
gosudarstvo i sovremennoe zakonodatel'stvo: Sbornik statej XI Mezhdunarodnoj nauchno-prakticheskoj konfer-
encii. Penza, 2020.

6. Dogovornoe i objazatel'stvennoe pravo (obshhaja chast'): postatejnyj kommentarij k stat'jam 307-453 Gra-
zhdanskogo kodeksa Rossijskoj Federacii. otv. red. A.G. Karapetov. M.: M-Logos, 2017. 1120 s.

7. Egorova M.A. Koncepcija realizacii sposobov prekrashhenija grazhdansko-pravovyh objazatel'stv: avtoref.
dis. ... dokt. jurid. nauk. M., 2020. 56 s.

8. Luk'janova I.N. Sdelki, napravlennye na prekrashhenie objazatel'stv. Trudy Instituta gosudarstva i prava
RAN. 2216. Ne 5. S. 131 — 155.

9. Magomadova Je.l. Osnovanija prekrashhenija objazatel'stv v grazhdanskom prave. Vysokie tehnologii i inno-
vacii v nauke; nacional'naja bezopasnost' Rossii: aktual'nye aspekty. SPb., 2019.

10. Bogomoeva V.P., Kovalenko A.V. Proshhenie dolga kak osnovanie prekrashhenija objazatel'stv, ego ju-
ridicheskaja  konstrukcija./ Molodoj uchenyj. 2020. Ne 35 (325). S. 96 - 98. URL:
https://moluch.ru/archive/325/73377/ (data obrashhenija: 22.05.2023)

11. Rezenkova E.A. Ponjatie i pravovoe znachenie prekrashhenija objazatel'stv v grazhdanskih pravootnosheni-
jah. Pravo, obshhestvo, gosudarstvo: istorija, sovremennye tendencii i perspektivy razvitija. Lipeck, 2017.

12. Servetnik A.A. Puti preodolenija problem pri primenenii norm o proshhenii dolga. Vestnik Saratovskoj
gosudarstvennoj juridicheskoj akademii. 2020. Ne 1. S. 81 — 85.

64



International Law Journal 2023. Tom 6. N26.

AIMHHHCTPATHBHO-TIPABOBbIE MPOLEAYPHI: 00IIeTeOpeTHYECKHE ACTIEKThI

ABakbsiH C.J., aCHUPaHT,
Tl'ocynapcTBeHHBIN MOpPCKOIl YHHBepcuTeT MMeHH aaMupasia @.@. Ymakosa

AHHOmauua: ¢ cmamve paccMampusaromcs AKmyaibHble ACHeKmbl AOMUHUCMPAMUGHBIX NPABOBLIX NPOUeOYD,
KOmopbvle npeocmasisiiom coOol aKmyanibHyl0 U 6AJNCHYIO 3a0auy, 00120e 8pemsi CMOAWYIo neped y4eHbIMu-
AOMUHUCMPATHUBUCTHAMU.

Hccnedosanue dannoii memsl npedcmasnsaemcs HeoOX0OUMbIM 8 Yejiblo NPOBeOeHUsl AHATU3A MeoPemUYecKUx
HONIOJCEHULl UHCIMUMYA AOMUHUCTHPAMUBHBIX NPOYEOYD, (POPMUPOBAHUsL OCHOBHBIX 3HAHULL O OeuHuyuly, Npu-
3HAKAX U CBOUCMBAX UCCTIe0YeMO20 MEPMUNA, a MAKICe ONPedeNeHlUsl Mecma Ucciedyemo20 UHCMUmyma 8 cucme-
Me npasa.

Bcecmoponnuil npasosoil ananuz ocHoé pe2yiuposanus AOMUHUCMPAMUGHBIX NPOYEOYP NO380JIslem ChHOPMUPO-
6amb NONHOe npedcmasienue 00 Ucciedyemom UHCmumyme, packpbviéaem e2o d@ekmueHocms ¢ OMHOULEHUU pe-
2NAMEHMaYUU 3HAYUMENbHOU YaACmu 00uecmeeHnvlx npasoomuouleHull. Bee evlweyrkazannoe noomeepoicoaem,
umo ghaxmuuecku cpopmuposana npasosas 6aza u NOO2OMOBIEHA OCHOBA OJisl NPUHAMUL pAMOUH020 3aKoHa «O0
AOMUHUCTPAMUBHBIX NPOYEOYPAXY.

Paspabomka u eeedenue 6 deticmeue maxoeo 3aKOHA NO360IUM 2APAHMUPOSANb CHPABeOUsoe U 3@ pexmus-
HOE pe2yiuposanue AOMUHUCIMPAMUBHBIX NPOYedyp, YMO HEeNOCPEOCHBEHHO 00ecneyum HOTHOYEHHYIO 3aUujunty
npas u c60600 yenoseka u epadxcoanuna. Bce svlueykazannoe obycrasiusaenm HeoOX0OUMOCHb U AKMYALIbHOCHb
UCCRe008aHUS U PACKPLINMUL NOCMABIIEHHO20 8ONPOCA, Mpedyem KpUmu4ecko20 aHanusa u HayyHo2o 060CHO8A S,
C Yenvlo YOpMUPOBAHUL HOPMATMUBHOU 6A3bL 01 Pe2yIUPOSanUs AOMUHUCIMPAMUBHLIX npoyedyp. HJocmudicenue
NOCMABNIEHHOU Yenu U 3a0ay, NO380IUM 8 NOJHOU Mepe YPe2yauposams GORPOChl COCMOSHUSL U NePCHeKmUs Co-
BEPUIEHCMBOBAHUS AOMUHUCIPAMUBHO-NPABOBO20 PESYIUPOBAHUS U Pearu3ayuu aOMUHUCTPAMUBHBIX NPOYEOYp
80 8CeX UX NPOSIGNEHUSIX.

Knrouesvie cnosa: aomunucmpamusHo-npagogvie npoyedypol, npagoeoe pe2yiuposanie, npasosas peciameH-
mayus, 20cyoapcmeentvie QyHKyuu

Jost uurupoBanust: ABakbsiH C.D. AIMHHHUCTPATHBHO-TIPABOBBIC MIPOLIEAYPHI: OOMIETEOPETHIECKUE ACTIEKTHI //
International Law Journal. 2023. Tom 6. Ne 6. C. 65 — 68.
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Administrative and legal procedures: general and theoretical aspects
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Abstract: the paper examines current aspects of administrative legal procedures, which represent an urgent and
important task long faced by administrative scholars. The study of this topic seems necessary for the theoretical
analysis of the concept of an administrative procedure, as well as its features and place in the legal system. A criti-
cal analysis of the existing legal regulation of the studied procedures, in terms of its completeness, effectiveness
and compliance with modern public relations, allows us to form a theoretical basis for a new regulatory framework
for administrative procedures, in terms of the adoption of the framework law "On Administrative Procedures." The
development and implementation of such a law will guarantee fair and effective regulation of administrative pro-
cedures, which will directly ensure the full protection of human and civil rights and freedoms. All of the above de-
termines the need and relevance of research and disclosure of the posed issue, requires critical analysis and scien-
tific justification, in order to form a regulatory framework for regulating administrative procedures. Achieving the
set goal and objectives will fully resolve issues of the state and prospects for improving administrative and legal
regulation and the implementation of administrative procedures in all their manifestations.
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Beenenue

AIMUHUCTpaTUBHBIE MIPOLEAYPbl HEMIOCPEICTBEHHO BIUSIOT Ha OCYIIECTBIEHHE IIPaB M CBOOOA IpaxiaH U op-
rau3anuil. Bee rpaxnane BCTymaroT B pa3HOOOpa3HbIE OTHOLICHMS C FOCYNAPCTBEHHBIMH M MYHHMLUIAIbHBIMH
OpraHaMH, MOCKOJBKY 3TH MPOLETYpHl IKUPOKO pacnpocTpaHeHbl. OHAaKo, HE BCEra aJMUHUCTPaTUBHbIE MPOIle-
Jypbl IOCTYTIHBI U Ka4eCTBEHHBI. HEeKOTOpbIe M3 HUX MOTYT OBITh CIIOKHBIMH U 3aITyTAHHBIMH, a2 HEKOTOPBIE MOTYT
OBITH HEIOCTYNIHBIMHU M3-32 OTCYTCTBHA HH(POPMAINK O HUX.

BaxxHbpIM acreKkToM sIBJISIETCSl MpaBOBas perjiaMeHTalust aJMHHACTPATHBHBIX Hpoueayp. OHa NOMKHA OBITH
YeTKOM M MOHSITHOW JJIsl BCeX IpakJaH M OpraHu3aluid, YT00ObI OHH MOTJIH JIETKO IIOHMMAaTh CBOM paBa U 00sI3aH-
HOCTH B TIPOIIECCE B3aNMOJEHCTBUS C TOCYIapCTBEHHBIMHA U MyHULIUIIAIEHBIMA OPTaHaMHU.

B nocnennee BpeMsi B HayKe aIMUHUCTPATUBHOIO MIPaBa MPOUCXOAAT aKTUBHBIE THCKYCCUH O TOM, KaK OIpese-
JIUTh, KaKyl0 POJb UTPAIOT YNPaBICHYECKUE U a]MUHUCTPATUBHBIE MPOLETYyphl, U TJI€ OHU HAXOJATCS B HEpapXUU
MIPaBOBBIX HOpM. He ¢cMOTps Ha TO, YTO 3TH BONPOCHI SABJISAIOTCS NMPEAMETOM HAYYHBIX AUCKYCCHH, MPEICTABISAIOT
co0oii OIpeeICHHYI0 HEYPErYINPOBAaHHYIO IPOOIeMy — pPEIIeHHE TaK U He HailleHo.

Craenyer TakKe OTMETHTH, YTO aJMUHHCTPAaTHUBHBIE MPOLEAYPHI MPEICTABISIOT COOOW 3HAUMTENBHYIO YacTb
aJMHHHUCTPATUBHOIO MpaBa, KOTOpas perjaMeHTHpYeT MOPAAOK U MpaBUia UX MPUMEHEHHs TOCyJapCTBEHHBIMU
OpraHaMH IIPH NPUHATUH PEIICHUN U OCYLIECTBICHUH KOHTPOJIS.

3ayacTyo agMHHUCTPATUBHBIE MPOLETYPHl TO3BOJISIOT OCYHIECTBISATE cOOp MHPOPMALIUK, POBEICHHE O0IIIe-
CTBEHHBIX CIyLIaHUH, NpUHATHE pemieHniH. OCHOBHOM 4epToi aAMHHUCTPATUBHBIX MPOIENYp SBISETCS BO3MOXK-
HOCTb HX HMCIIOJNIB30BAHMA U C LENBIO 3aIMTHI IPaB KaK OTIENBHO B3ATBHIX I'paXKJaH, Tak M opraHmsanuil. Taxxke
BO)XHO YUYHUTHIBATh, YTO CYLIECTBOBAHUE TAKUX MPOLEAYpP 00eCHeunuBaeT NPO3payHOCTh U OTKPBITOCTh JESITEIbHO-
CTH FOCYapCTBEHHBIX OPTaHOB.

OcHoBHast YacTh

B omHoit 13 cBomx pador, coBmecTHO HamucanHoil FO.A. TuxomupoBeiM 1 O.B. TananuHo#, aBTOPHI aKIIEHTH-
PYIOT BHUMaHUE Ha KOMIICTEHIHUSIX, IPUCYIINX CYOBEKTaM IpaBa, COBEPIIAIONINM aIMUHHUCTPATHBHBIE MPOLEY-
pbl. OHU CUMTAIOT, YTO B MPOIIECCE MPOLEAYPHl IMEHHO YIOTHOMOYEHHBIE CYOBEKTHI OCYIIECTBISIFOT CBOIO KOMIIE-
TEHIIMIO, TO €CTh BHIIOJIHAIOT CBOM IIPaBa M 0053aHHOCTH, a HE TOJIBKO PEATU3YIOT CBOM IpaBoMouus [1].

AIMHMHUCTpAaTUBHAs MPOLENypa SBISETCA BaXKHOM YacThIO MIPABOBON CHCTEMBI JIFOOOr0 TOCYAapcTBa, TAK KaK
OHa o0ecrieyrBaeT MPaBOBYIO 3alIMTy TPaX<IaH W OpPraHU3alMi B MX B3aUMOOTHOLICHHUSX C TOCYIapCTBEHHBIMH
OpraHaMHu.

AIMHMHUCTpaTUBHAs MPOLEAYypa MOXKET OBITh CBSI3aHA C PA3JIMUHBIMU BUAAMU AEATEIBHOCTH FOCYIapCTBEHHBIX
OpraHoB, TAKMMH KaK BblJaya pa3pelleHuil, JUIEeH3UH, perucTpaiys mpaB Ha HEJBKUMOE U JIBIKHMOE MMYIIle-
CTBO, HAJIOTOBasi poOBEpKa U T.A. Bce T mporenypsl UMEIOT CBOM IpaBUiia U MOPSANOK MPOBEAEHHUS, KOTOpHIE
JIOJKHBI OBITH COOJTFOIEHBI CyOBEeKTaMu TpaBa.

Takum 06pa3oM, aIMUHICTPATHBHOM Mpolieaype MpUcylie ocodoe 3HaYeHUE TPH 00eCIIeYeHUH MPpaB ¥ CBOOO
TpaXJaH U YUPEKIEHH, a TaK’Ke B PETYJIMPOBAHUM OTHOIICHUH MEXIy HUMH U TOCYAapCTBEHHBIMH OpTraHaMHU.
BaxHO MOMHUTB, YTO COOJIOACHUE MPABHUJI U HOPAIKA IPOBEACHNUS aAMUHUCTPATUBHBIX MPOLEAYP SABISETCS 005-
3aTeJIbHBIM JIJIsl BCEX YYaCTHUKOB, YTOOBI M30€KaTh BOZMOKHBIX HETaTUBHBIX ITOCIIEICTBHUM.

C.J. Xa3aHOB mpejanaraeT onpeaeiaeHne afMUHICTPATUBHOMN MPOIEAYPHI KaK YyCTaHOBJIEHHONW HOpMaMH MocJe-
JIOBaTE€IbHOCTH JECUCTBUI, B paMKaX MCKIFOYHUTENBHO BBINOJIHAEMOM aJIMUHUCTPAaTUBHON KOMIIETEHLIMM, HAIIPaB-
JICHHOW Ha pellleHHe BO3HUKAIOUINX IOPUAMYECKHUX CIIOPOB WIIM OCYILECTBICHUS YIPaBICHIECKUX QyHKIMNA. ABTO-
POM Tarxke OTMEYeH TOT (PaKT, YTO aJMHUHUCTPATHBHBIC MPOLEAYPHl CTPYKTYPHO BKIIIOUYAIOT B ce0sl MPOLETYyPHI,
HaTpaBJIeHHBIE Ha IOCTHKEHHE KOHKPETHBIX LIEJIeH, TO €CTh TIO3UTHUBHBIE MTPOLIEAYPHI, a TAK)KE aAMUHACTPATUBHO-
JICIUKTHBIE U aJMHUHHUCTPATUBHO-IOPUCANKIIMOHHBIE NMTPOLEAYPHI, CBA3aHHbBIE C HAPYIICHUSMHU 3aKOHOAATEIbCTBA
[2].

OnHMM M3 OCHOBHBIX NMPEUMYIIECTB aAMUHUCTPATUBHBIX MPOLEAYP SBISETCS MX CTaHAAPTU3ALUA, YTO MO3BO-
nsieT obecrieunTh eAMHO00pa3HOe U KaueCTBEHHOE BBIIIOJIHEHHE TOCyAapcTBEHHBIX QyHKIMi. Kpome Toro, agmu-
HUCTpPATUBHBIE MIPOLENYPbl MOTYT IMOBBICUTh YPOBEHb JTOBEPHUS I'pax1aH K roCylapCTBEHHBIM OpraHaM M yMEHb-
[IUTH KOPPYILIMOHHBIE PUCKH.

P.C. Tuxwuii uccregyer WHCTUTYT aAMUHUCTPATUBHBIX MPOIEAYP B pa3pe3e 00BEeKTUBHO-TIPABOBBIX XapaKTepH-
ctuk. OH CUMTAET, YTO ATU MPOLEAYPHI NPEACTABISIOT COOOH «HOPMATHBHYIO PETJIAMEHTALMIO AEATEILHOCTH Op-
TaHOB HCITOJIHUTEFHOW BIIACTH», HETIOCPEICTBEHHO 3aKPEIUIIONINE MOPSAO0K BHIPAOOTKH M MPUHITHSA BIACTHBIX
pelIeHnii ynoJHOMOYEeHHBIMHU Jniamu [3]. B yka3aHHOM acriekrte, Mo aJMHUHHUCTPATUBHBIMH MPOIEAYypaMH, Clie-
JyeT TIOHUMATh sl PaBHI, 00s3aTEIbHBIX K UCIIOJIHEHHIO, IPU PACCMOTPEHUH U Pa3pelIeHUH ONpeIeIeHHON Ka-
TErOpHH JEII.

AMUHHICTpPATHBHBIE MPOLEAYPH! AODKHBI OBITH YCTAHOBJIEHBI HA 3aKOHOAATEIHHOM YPOBHE, OTIHYATHCS YeT-
KOCTBIO M OBITh MOHSATHBIMHM ISl BCEX YYaCTHUKOB Tpolecca. B ciydae BO3HUKHOBEHHsI CPOYHOM HEOOXOJMMOCTh
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B pEIICHUH KaKoro-au0o BOIpOCa, CyIIECTBOBAHUE aAMUHICTPATUBHBIX MPOLETYP MOXET B 3HAUMUTEILHOH cTere-
HH COKPATHTh BpPeMsI IPUHATHUS PELICHHUS, a IOPOI U YCKOPUTH 3TO MpoLEce.

Crnenyer Takke OTMETUTh, YTO aJAMUHHUCTPATHBHAS MPOLenypa ABJSIETCS HEOObEMIIEMON YacThiO aMUHHUCTPA-
TUBHOTO TIPOLIECCa, KOTOPHIK B CBOIO OYEpe/Ib MPEICTABISIETCS] YACTHIO elle 0ojiee MIMPOKOTo MOHATHS - IOpHIANYe-
CKOT0 Ipoliecca.

B coBpemeHHOI HayKke B OTHOIIEHHH aJMUHUCTPATUBHBIX NMPOLEAYp CYIIECTBYET ABE TOUKH 3peHusi. CoriacHo
MEPBOM TOUYKE 3PEHUS - COCTaB aJIMUHUCTPATUBHBIX MPOLEAYP COCTABJISIOT MO3UTUBHAS U IOPUCIUKLMOHHAS aj-
MUHHUCTpATUBHAsI IE€ATENBHOCTh, B TO BPEMs COIVIACHO BTOPOM TOUKE 3pEHUs, B aJMUHHUCTPATUBHBIE MPOLETYPHI
BXOJAMUT TOJIBKO NO3UTHUBHAS IESITEIBHOCTb.

B nenoMm, mpu paccMOTpEHHH TaKOro CHOpa, LenecooOpa3Hel CKIOHAThCA K MEPBOM TOUKE 3pEHUsi, KOTopas
packpbIBaeT aJMUHHUCTPATUBHBINA MpOIIEcC, KaK MPOLECC pa3pelIeHus CIIOPOB B CYZE, B TO BPeMs, KaK BCE OCTaJIb-
HBIE [IPOLIECCYaTbHbIE HOPMBI, OTHOCALIMECS K aIMUHUCTPATUBHBIM NPOLELypaM CIeAyeT pacCMaTpUBAaTh C MO3U-
LIUY IO3UTUBHBIX U FOPUCIUKIMOHHBIX IPOLEAYD.

[To3uTHBHBIE MpOLEAYPHI — 3TO MPOUEAYPHI, KOTOPBIE MPUMEHSIOTCA MPU PACCMOTPEHUH el B aJIMUHUCTpa-
TUBHOM TOPSAKE 10 BOSHUKHOBEHHUS CYA€OHOTO cIopa.

IOpucauknuoHHbIe Ipoueaypsl — 3TO MPOLEAYPbI, KOTOPhIE MPUMEHSIOTCS P PACCMOTPEHUH A€ B aIMHUHU-
CTpaTHBHOM MOPSIKE TOCJIE BOSHUKHOBEHUS Cy1eOHOr0 Cropa.

Takum 00pa3oM, aJMHUHUCTPATUBHBIE MPOLEAYPHI UTPAIOT BKHYIO pOJb B 00ECTIEYCHNH MIPaB M CBOOO TPa-
JaH B chepe yIpaBiICHUS U OKa3aHUs FOCYJapCTBEHHBIX yciyr. OHM ITOMOTAIOT 00ECTIEYUTh CIpaBeaInBoe 1 Oec-
IPUCTPACTHOE PACCMOTPEHHE €N B AMUHUCTPATUBHOM IOPSIAKE U 3aLIUTUTh HHTEPECHI IPaXKIaH B CYZE.

AJIMUHUCTpaTUBHAS MPOLETypa — 3TO OAMH U3 OCHOBHBIX METOJIOB JCSITEIbHOCTH MyOIMYHON aIMIUHUACTPAIIHH.
Cornacno C./I. Xa3aHOBy, Teopus aAMUHUCTPATUBHBIX NMPOLEAYP HE MOXKET pa3BUBATHCS OTAEIBHO OT TEOPUU al-
MHUHHUCTPATUBHOT'O aKTa, aAMUHUCTPATUBHO-TIPABOBOTO CIOPa, KOMIIETCHLIMH aAMUHUCTPATUBHOIO OpraHa u Ipy-
THX OCHOBHBIX (DOPM M METOJIOB JESITEIBHOCTH MyOIMYHOM aAMUHUCTpaLuH [2].

[Tepen ompeneneHreM agMHHUCTPATUBHOW MPOLEAYphl HEOOXOJIMMO MOHSThH, YTO TaKOE aJIMHUHHCTPATHBHBIA
aKT, aAMUHUCTPATUBHOE J1€JI0, aAMUHHCTPAaTUBHO-IIPABOBON CIIOpP, OpPraH MCIIOJIHUTEIBHOM BIACTH, U KaKOBA €ro
KOMITETCHLIHUSI.

Takxe BaKHO ONpEAETUTh, PETyIUPYETCs JIU JIEeATENIbHOCTh OpraHa WCIOJHUTEIHHON BIACTH HOPMaMH aJMHU-
HUCTPATUBHOTO TpaBa [yl NPU3HAHMS HPOLEAYPbl aJMUHUCTPATHBHOW. BakHO Taxke y4UMTBIBaTh OTPACIEBYIO
NPUHAIEKHOCTh MAaTEPUATbHO-IIPABOBBIX HOPM, PEAIN3ALIMIO KOTOPBIX 00ECIIEUNBAET MPOLEAYPA.

B uenowm, noaBois UTOT, ClIEeAyeT OTMETHTh, YTO aIMUHUCTPATUBHAS IIPOLIEAYPA - 3TO MPOLIECC, KOTOPBIM NMeeT
BCe 00IIenpaBoOBbIe MPU3HAKHU MPOLIEAYPHI, OIIMCAHHBIE B pad0OTax pa3IHyHbIX UccienoBareneil. OHa MOXKET BKITIO-
yathb B ce0s 1 Apyrue GopMbl pean3alny pasa, TAKUEe KaK UCIIOJHEHUE U UCIIOJIb30BaHUE.

AJIMUHHCTpaTHBHASA MPOIeypa BKIIOYAeT HECKOJIBKO ITAlOB, HAYMHAS C MOJa4u 3asBJICHUS, Jlajee CIEAyIOT
paccMOTpeHue 3asiBICHUS, IPUHSITHE PELICHUS U ero ucroiHeHne. Ha xaxom stare MoryT ObITh 33/1eHCTBOBaHBI
OpraHbl BJIACTH, a TAKXKE IPKJaHE U OPraHM3allH, KOTOPbIE MOTYT MOJABaTh 3asBJICHHUS M 00paIaThCs 3a IOMO-
mpto. [Iponenypa Takke MOXKET BKIIIOYATh B ceOs pa3nudHble (OPMbI IPABOBOTO PErYJIIMPOBAHMS, TAKHE KaK HOP-
MaTHBHBIE aKTbI, PErJIAMEHTHl U MHCTPYKIMHU. DTH JOKYMEHTHI OIpPENENSIOT MpaBuiIa M MPOLEAyphl, KOTOpHIE
JOJDKHBI COOJIIOAATECS IIPH BBINOJTHEHUH aJMHUHUCTPATUBHOMN MPOLIEAYPHI.

AIMHMHUCTpaTUBHAs NPOLEAYpa MPEICTAaBIsIET cOO0M MpoLecc, peryupyeMblii 3aKOHOIATEILCTBOM B 0071aCcTH
nyOnuyHoro yrpasieHus. Ee oTnuune oT ynpaBieHYecKoi Mpoueaypsl 3aKII04aeTcsl B TOM, YTO aJJMUHHUCTPATHB-
Has TIpoIlelypa peryaupyeTcs KOHKPETHHIMU IPAaBOBBIMUA HOpMaMu. B ciydae oTCyTCTBHS TaKOTO PETyIHMpPOBaHUS,
CJIEZyeT TOBOPUTH O MpoOeJie B IpaBe, U COOTBETCTBEHHO YCTPAHSITh €ro MOCPEICTBOM aHAJIOTUH IpaBa WM 3aKO0-
Ha.
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IIpoOieMHBIe acIeKTHI MPEAOCTABICHHS H0KA3ATEJbCTB CTOPOHOI
3aLIUTHI HA CTAUH NPEABAPUTEIbHOIO PACC/Ie0BAHMS

BunoxkypoB J.A., KaHIUIAT IOPUIANYECKUX HAYK, TOUEHT,

Bearopoackuii opuanyeckuii unctutyT MBJI Poccun umenn U1, Ilytununa,
KosTyn 10.A., kaHAUAAT OPUINYECKHX HAYK, TOLEHT,

Bearopoackuii rocyiapcTBeHHbI HAMOHAJILHBIN HCCIE10BATEIbLCKUI YHUBEPCUTET

Annomauusn: ¢ cmamove aHATUIUPYIOMCSL 2APAHMUN 3AUUMbL NO003PEBAEMO20 (008UHIEMO20) OM HE3AKOHHO20
U HeoOOCHOBAHHO20 0OBUHEHUSI 8 PAMKAX 00CY0eOH020 NPou3B00cmea no y20a08Homy oery. Ilpu smom, oanHbie
2apaHmuy, paccmampueaiomcs: asmopamu 8 KOHmeKcme peanusayuu npag nooospesaemozo (006UHsAemM020) Ha
nPedoCcmagieHuss QOKA3AmMenbCme CIMOPOHOL 3auumpl HA CMAOuu NPedsapumenbHo20 pacciedosanus. Januvie
2apaHmuy paccmMampueaiomcst uepe3 peaiusayuio NPUHYUNG npe3ymMnyuy HeGUHOGHOCIU, a4 MAK’ce OCYyujecmae-
HUSL NPOKYPOPCKO20 HAO30pA U CYOeOHO20 KOHMPOIS 3d 0eSmelbHOCMbIO 0P2AH08 NPed8apumenbHo20 pacciedo-
BaHUSL.

Ananu3z eapanmutl 3auumsl H0003pe8aemo2o (008UHAEMO20) OM HE3AKOHHO20 U HeOOOCHOBAHHO20 0OBUHEHUS 8
pamrax 00cy0ebH020 Rpou3B00CMEa No Y20i06HOMY ey, HO360 UL ABMOPAM GbLOCIUMb PSIO CYUWECHEEHHBIX NPO-
OnemM 6 OAHHOM HANPABNIEHUU — MO OMHECeHUe K YCMOMPEHUIO C1ed08amens GONpoca o 1e2aiu3ayuy npeocmas-
JIEHHbIX MAMepuaios CMOpoOHOU 3auumsl U paspeuienue Xo0amaticms 3auumsl 0 npogedetue Cle0CmEeHHbIX Oeli-
cmeuti. Opeausl c1e0CmaUs UHOPUPYIOM NPposedenUe Cle0CMBEeHHbIX OeliCmeull U NpUoOWeHuU nPeoCcmagieHHbIX
MAmepuanros cCmopoHoll 3auumul eciu 8 UxX pesyavbmame Mo2ym Oblmb NOLYYEeHbl O0KA3AMeNbCmMed, Cmassiuue oo
CoMHenue no3uyuio 008uHeHuss. IhpekmusHol capanmueri 3auumol TUYHOCIMU OM HE3AKOHHO20 U HeOOOCHOBAH-
H020 0OBUHEHUSI 8 Y20N06HOM CYOONPOU3BOOCHBE NO MHEHUIO A6MOPO8 GbICMYNAem Makxaice 00S3AHHOCIbIO CO
CMOPOHBL 00BUHEHUS HEOOXOOUMOCTH OOKA3BIEAHUSL KAK NPUHACIIHOCMU JUYd K NPECMYNIeHUI0, MAaK U e20 Henpu-
YACMHOCb, PYKOBOOCBYSCL NPU DTMOM, YMO 8CE HEYCMPAHUMbIE COMHEHUST 8 UHOBHOCIU TUYA OOTICHLL ObIMb
UCTOTIKOBAHDBL 8 €20 NOb3Y.

Ha ocnosanuu nposedennoeo ananuza, asmopuvl nPUxoosm K 6bl800y, YUMo peulenuemM YKa3aHHbIX npooiem, ol-
cmynaem HeoOX00UMOCMb PACULUPEHUSL CYOEOH020 KOHMPOJISL 34 OAHHOU OesimelbHOCIbIO, YO0 8 C80H 04epedb
ROCIYHCUM IDDeKmUBHOL 3auumon TUYHOCNU OM HE3AKOHHO20 U He0OOCHOBAHHO20 0OBUHEHU HA 00CYOeOHbIX
CMaousix y2oio8H020 Npoyecca.

Knrwouesvie cnosa: npasa nooospesaemozo (0068UHAEMO20), NPUHYUN NPE3YMIYUU HEGUHOBHOCHU, NPOKYPOP-
CKULl HA030p, CYOeOHbBI KOHMPOIb, HE3AKOHHOE U HeOOOCHOBAHHOe 0DBUHEHUEe
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Abstract: the article analyzes the guarantees of protection of a suspect (accused) from illegal and unfounded
charges in the framework of pre-trial proceedings in a criminal case. At the same time, these guarantees are con-
sidered by the authors in the context of the realization of the rights of the suspect (accused) to provide evidence by
the defense at the stage of preliminary investigation. These guarantees are considered through the implementation
of the principle of presumption of innocence, as well as the implementation of prosecutorial supervision and judi-
cial control over the activities of the preliminary investigation bodies.

The analysis of the guarantees of protection of the suspect (accused) from illegal and unfounded charges in the
framework of pre-trial proceedings in a criminal case allowed the authors to identify a number of significant prob-
lems in this direction - this is the assignment to the discretion of the investigator of the issue of legalization of the
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submitted materials by the defense and the resolution of defense petitions for investigative actions. The investigat-
ing authorities ignore the conduct of investigative actions and the inclusion of the submitted materials by the de-
fense if, as a result, evidence can be obtained that casts doubt on the position of the prosecution. According to the
authors, an effective guarantee of the protection of an individual from illegal and unfounded charges in criminal
proceedings is also the obligation on the part of the prosecution to prove both the involvement of a person in a
crime and his non-involvement, guided by the fact that all irremediable doubts about the guilt of a person should
be interpreted in his favor.

Based on the analysis, the authors conclude that the solution to these problems is the need to expand judicial
control over this activity, which in turn will serve as an effective protection of the individual from illegal and un-
founded charges at the pre-trial stages of the criminal process.
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Koncturymus Poccuiickoit @enepanuy mpoBo3riIachia 4eI0BeKa, ero mpasa U cBOOOBI BEICIIEH IIEHHOCTHIO B
o0I11eCTBE M rOCyJapcTBe, IPU 3TOM OJHHMM M3 HauOoJjee MPUOPUTETHBIX HAMPABICHUI CBOEH rocynapcTBEHHON
JEeSITeIbHOCTH YCTAHOBHIIA COOJIIOZCHUE M 3AIUTY TpaB M CBOOOJ YellOBEKa U IpakJaHWHA BOBJICUCHHBIX B chepy
YTOJIOBHOT'O CYJOIIPOU3BOJCTBA.

YKkazaHHOE IOJIOKEHHUE, BBICTYHAET MPAaBOBOW OCHOBOW NPHMEHEHHS NPaBOOXPAHUTEIbHBIMUA OpraHaMH He
TONBKO (PYHKIMK OOBMHEHUS, HO M SIIEMEHTOB (YHKIUH 3alUTHI [4, ¢. 141], 4TO B CBOIO 0Yepe/b BBICTYNAET MPoO-
HeccyanbHOU rapaHTreil 3aIUThl TMYHOCTH OT HE3aKOHHOTO X HEOOOCHOBAHHOT'O OOBHUHEHUSI.

Bwmecte ¢ TeM, JaHHOE MOJIOKEHHE, CIEAYET pacCMaTpUBAaTh HE TOJIBKO Yepe3 MPU3My peaau3aluu Mpas Moao-
3peBaeMoro (OOBHHSAEMOI0) B YTOJIOBHOM CYyIONPOU3BOJCTBE, HO M YEpe3 PeajM3alui0 MPUHLHUIA HPe3yMIILUH
HEBUHOBHOCTH, a TaK)K€ OCYILIECTBICHUS MIPOKYPOPCKOr0 HAA30pa U CyaeOHOro KOHTPOJS 3a JESATebHOCTBIO Op-
raHoB MPEeIBAPUTEIHLHOIO pacciel0BaHusl.

Peanm3zamus npaB nmogo3peBaeMoro (0OOBHHSAEMOT0) B CBOEH COBOKYITHOCTH MPEICTABISIET COOOH, BBHITTOTHEHHS
OCHOBHBIX 3JIEMEHTOB (DYHKIMH 3alIUThI, KOTOPBIE B CBOIO OYEpeb TapaHTHUPYIOT BO3MOXKHOCTH OCYILECTBISThH
3alIUTy BCEMH JOCTYMHBIMH CIIOCOOAMH W CpEJCTBaMH B COOTBETCTBHH C JCHUCTBYIOIIMM YTOJIOBHO-
NPOLIECCYaNbHBIM 3aKOHOAATEIILCTBOM, KaK JIMYHO, TAK U C TIOMOLIBIO 3aIIUTHUKA, a B OIPEAEICHHBIX CIy4asx U C
y4acTHEM 3aKOHHOTO MPEICTaBUTEIS.

VYkazaHHbIe TapaHTUH 3alIUTHI T0103peBaeMOro (OOBHHIEMOT0) OT HE3aKOHHOTO U HEOOOCHOBAaHHOT'O OOBHHE-
HUSI B paMKaX yroJIOBHOT'O CyJIONPOM3BOJICTBA BKJIIOYAIOT B ce€0sl LIEIbI KOMIUIEKC MPaB, CPeIu KOTOPBIX BO3MOXK-
HO BBIJEIIUTDH CIEAYIOIINE TPYIIIIbL:

— TIpaBa, peaan3yeMble JUIIOM JINYHO B XOJI€ yYacTHs B IPOIECCYANbHbIX AEHCTBUSAX;

— MpaBa, pealru3yeMble C IIOMOIIBIO 3alIMTHUKA WIN 3aKOHHOTO IPEICTABUTEINS JINLA,;

— IpaBa, peajiu3yeMble C IOMOLIBbIO BBHIIIOJHEHUS JOJDKHOCTHBIX OOSI3aHHOCTEH IO3HABaTelsl, CIEIOBATels,
IPOKYpOpa, CyAa;

— mpaBa, o0ecriedyeHHbIe MIPUHILIMIIAMHI YTOJIOBHOTO CYJONIPOM3BOJICTBA M JIEHCTBYIOIHE HE3aBUCHUMO OT BOJe-
U3bSIBICHUS YYACTHUKOB mpouecca [1].

YKka3aHHbIE TPYIIIbI, HCXO/S U3 CBOETO COAEPIKAHUIO HE SBIISIOTCS HCUEPTIBIBAIOIIMMU. TaK COTJIacHO MOJIoXkKe-
HHIO YTOJIOBHO-TIPOIIECCYAJIBHOTO 3aKOHA CIIEA0BATeNb, J03HABATENb U CyA 00s3aHbI Pa3bICHUTH IIpaBa MOA03pe-
BacMOMY (OOBHMHSIEMOMY) M NPEIOCTaBUTh BO3MOXKHOCTH PEaJM3alMU YKa3aHHbIX IpaB B paMKax KOHKPETHOI'O
yrosioBHoro fena (4. 1 cr. 11 ma. 2 cr. 16 YIIK PD).

Bwmecte ¢ Tem, criiegyeT OTMETHTh, YTO 3aKOHO/IATENBHO 3aKpEIUICHHBIE TIpaBa y MoJ03peBaeMoro (0OBHHIEMO-
r0) UMEeT YeTKHE TPAHHUIIBI, BBIXOJ 32 KOTOpBIE OTPaHWYEH JeHCTBYIOIIEH MpaBoBOil HOpMOil. Tak, Hampumep, B
cootBeTcTBHH C 4. 2 cT. 86 YIIK P® nogo3pesaemMsblii 1 00BUHSIEMBIH TOJIBKO BIPaBe COOMPATh U MPEICTABIATH
MUCHMEHHBIE IOKYMEHTHI U TIPEIMETHI, KOTOPhIE BO3MOKHO NMPHOOIINTH K YTOJOBHOMY JEJTy B Ka4eCTBE J0Ka3a-
TEJBCTB, B TOXKE BPEMS B COOTBETCTBHH C 4. 3 cT. 86 YIIK PD, 3akoHOAaTE s HaEAET 3aIMTHUKA IIPAaBOM COOU-
paTh 10Ka3aTEeNbCTBA IyTEM OCYIIECTBIEHHS] KOHKPETHBIX JAEUCTBUI 3aKpEIJIEHHBIX B JAHHOW HOpMe. YKa3zaHHas
MOJIOKEHHUE, 110 MHEHHUIO 3aKOHOJATENs, SABJISIETCS PAaBHO3HAYHBIM MPABOM Ha COOMpaHHWE 10Ka3aTelbCTB, KaK CO
CTOPOHBI MTOA03peBaEMOro (0OBHHSAEMOI0) U 3aIIUTHUKA, TaK U CIEA0BATENA (JJ03HABATEINA), TEM CaMBbIM COOIIOAas
MPUHLMII PAaBEHCTBA CTOPOH, M JAEMOHCTPUPYS PAaBHO3HAYHOCTH JJS CYJONPOU3BOICTBA 3HAUEHHUE JI0KA3aTENb-
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CTBEHHOW MH(OPMAINK Pa3IMYHOTO MPOUCXOKACHUS (KaK CO CTOPOHBI OOBUHEHUS, TaK M CO CTOPOHBI 3aILUTHI).

Ho cnaHHBIM NOJIOKEHUEM, HENNb3s COTTIACUTh B TIOJHOM Mep, IIOCKOJIBKY CIIeIOBaTeNb (J103HaBaTeNb) (pakTHye-
CKU UMEIOT IIPAaBOBYIO BO3MOXKHOCTb OTKAa3aTh B YJOBJIETBOPEHUN XOAaTaicTBa OA03peBaeMoro (00BUHAEMOIO) U
3alIUTHUKA O PACCMOTPEHMH MOTYyYEHHBIX JOKA3aTeNIbCTB, €CIIU MPUAET K BBIBOY, YTO OHHM HE MUMEIOT 3HAUEHHE
JUTSL KOHKPETHOTO YTOJIOBHOTO JAefia. YKa3aHHOE MOJIOKEHHEe, MOXKET ObITh HCIIOJIb30BaHO cie/loBaTeNleM (JO3HaBa-
TeJIeM), KaK IIPaBOBOE HEPABEHCTBO B CIIy4asiX, KOIa (QyHKIMs OOBUHEHUS CTABUTHCA BhILIE (DYHKLINUH 3aLUTHI.

J10BOJIBHO YacTO OpraHsl MPEABAPUTENHLHOTO PACCIEIOBAHNS OTKa3bIBAlOT B yIOBIETBOPEHNHU XOJaTalCTB CTO-
POHBI 3aILUTHI O IOTPOCE JIUI] ¢ MOTUBUPOBKON «COOBITHE OTHOCHTEIBEHO KOTOPOTO 3asiBICHO XOAATaliCTBO CO CTO-
POHBI 3aLIUTHI HE SIBJISIETCS] COOBITUAMH MCCIEJOBAaHMUS B JaHHOM YIOJIOBHOM J€JI€ U HE UMEIOT 3HAa4eHHUs IS pac-
CJICZIOBAHMSI YTOJIOBHOTO zenay. CienoBarenb U3y4nuB XOAATallCTBO U MPHIOKEHHBIH K HEMY aKT OIpoca CBHUIETE-
ns1. OTKa3bIBaeT B YAOBJICTBOPEHUH XOJAaTalCTBa, TaK KaK MOJYYCHHBIE B XOJI€ JIOTIPOCca CBEACHUS OyIyT CBHUIE-
TEJIbCTBOBATh O HEBUHOBHOCTH MOJ03pEBaeMoro, ooBuHsaeMoro. IlokazaHus cBUIETENSI MOTYT UMETh CYLECTBEH-
HOE 3HAa4YeHUE AJISl YroJOBHOIO Jiefla, HO TaK KaK OHM HE IMOATBEPXKIAIT IO3ULHMI0O OOBHHEHUS, CIIEI0BATEINb
YMBIIIJIEHHO OTKa3bIBAET B IOMPOCE BHIIIEYKA3aHHOIO JIUIIA.

JanHble neficTBUs cenoBaTelis TOBOPAT O MPEIB3ATOCTH K MOJ03peBacMoMy, oOBIUHAeMOoMY. [lockonbKy ciie-
JIOBaTelb MBITACTCS HE NOMYCTUTH MOSIBICHUS JOKA3aTEeNIbCTB, CBUACTEILCTBYIOIINX 00 OOBEKTUBHBIX, PEABHBIX
(hakTHUECKUX 00CTOATENLCTBAX JAHHOTO IpecTymieHus. CienoBarenb B MOCTAaHOBICHUH 00 OTKa3e B YAOBJIETBO-
peHUM XoJaTalCTBa MO CyTH YMBIIUIEHHO MCKa)KaeT CyTh 3asBJIEHHOro XojartaiicTBa. OTKa3 B yIOBJIETBOPEHUHU
000CHOBAHHOTO XOJATalCTBa CBUAETENILCTBYET MO0 00 OTCYTCTBUH JOJDKHOTO M3YUEHUS! MAaTEPUANIOB Jiesia clie-
JOBaTeNIeM M 3HAaHUSI OOCTOSITENbCTB, HCCIEAYEMbIX B PaMKax YrOJOBHOTO aeia. JInbo mpenB3sToro OTHOLICHUS
cienoBarens U HapymieHus uM TpedoBanuit YIIK P®. BeiHeceHHOE TOCTAHOBIICHUE B TAKUX CIy4asX HE OCHOBAHO
Ha TpeOOBaHMSX 3aKOHa, HapymiaeT rapantupoBanHeie YIIK P® npaBo momospeBaemoro. oOBuHsieMoro Ha Oec-
NpUCTPacTHOE M O0OCHOBaHHOEe OOBuHEHHUS. CoOmoIeHHs NPUHLUIA DPABHOIPABHUS CTOPOH U BO3MOKHOCTH
MIPeIOCTaBIICHHS JOKa3aTeIbCTB CTOPOHOMN 3aIlIUTHI.

ITpu 3tom ct. 73 VIIK P® ycraHOBIEHO, YTO K YUCITy OOCTOSTEIBCTB, MOISKAIINX JOKA3bIBAHUIO, OTHOCSATCS
U 00CTOATENBCTBA, MCKIIIOYAIOIINE MPECTYIHOCTh U HAKA3yeMOCTh AesSHHA (1. 5), CMsrdarolye U OTArYarole
HakazaHue (1. 6), a TakKe 00CTOATENHCTBA, KOTOPBIE MOTYT ITOBJIEYh OCBOOOXKICHUE OT YTOJIOBHOW OTBETCTBEHHO-
CTH M HakazaHwus (1. 7).

Taxum 06pa3oM, B yroJOBHOM JeJie MOT'YT M JIOJKHBI HAXOOUTHCS JOKA3aTeIbCTBA, ONPOBEPIatOLINe TO3ULIHIO
OpPraHoOB NpPeIBAapUTEIBLHOIO PACCIEAOBAaHNUA O BUHOBHOCTH OOBHHSEMOro. bojee TOro, 3T mMarepualsl JTODKHBI
OBITH HE TOJIBKO MPHOOIICHBI MTPECTABUTEISIMA CTOPOHBI 3allIUTHI, HO U MOTYYEHBI STHMH K€ JTOKHOCTHBIMHU JIU-
HaMH.

JlaHHast MO3ULUSA OCHOBaHA Ha TOM, YTO OJJHUM U3 Ha3HAYCHWW NMPaBOCYAMS SBISIETCA 3allUTa JINYHOCTH OT He-
3aKOHHOTO ¥ HEOOOCHOBaHHOTO OOBUHEHUSI, OCYKJICHHUS, OTPAaHUYEHUs ee mpaB U cBo0o (1. 2 u. 1 ct. 6 YIIK PD).

Oprasbl NpelBapUTENFHOTO pacclieioBaHusl 00s3aHbl MpEAIoaraTh HEBUHOBHOCTh KaXKJIOTO JIWIA, 3aroj10-
3PEHHOTO B COBEPILICHHMU MPECTYIUICHHS, U MPUHUMATh MEPbl K OTHICKAHUIO JOKA3aTeNbCTB, PEaOMIMTHPYIOINX
ero.

Takum 00pazoM, MOXKHO PE3FOMHPOBATH, YTO Pean3alis MpaB Moa03peBaeMoro (0OBHHIEMOT0) B YTOJIOBHOM
CYJIOTIPOU3BOJICTBE OCYILECTBIISAETCS, KaK JINYHO, TAK M C TIOMOIIBIO 3allUTHUKA WJIN 3aKOHHOTO IPEICTABUTEINS,
IPU 5TOM BO3MOXKHOCTH PEIM3aLMM JAaHHBIX MPaB HAXOJUTHCS B IPSAMOHN MpoLecCyalbHON 3aBUCHMOCTH OT 005-
3aHHOCTEH CO CTOPOHBI cliefoBaTens (no3HaBarens). KoTopble MpakTHYECKH Ha 3aKOHHBIX OCHOBAHMAX MOTY 0J10-
KHpOBAaTh MPABO Ha MPEIOCTABICHNE JOKA3aTEIbCTB CO CTOPOHBI 3aIUTHI.

["apanTueil 3aMTBl TUYHOCTH OT HE3aKOHHOTO X HEOOOCHOBAHHOTO OOBHMHEHUS B YTOJOBHOM CYIOIPOH3BOI-
CTBE SIBJISITHCS OCYIIECTBICHHE IPOKYPOPCKOTO HAI30pa U CYJeOHOT0 KOHTPOJIS 32 JESITEIBbHOCTHIO OPTaHOB Tpe/l-
BapHUTEIHHOIO PACCIEIOBaHNA B paMKaxX paccieyeMoro KOHKPETHOrO yroJIOBHOTO Jefa.

Tak, B cOOTBETCTBUH cO cTaThell 26 PenepanbHoro 3akoHa «O npokypaTtype Poccuiickoit @enepauyny» mnpen-
METOM NPOKYPOPCKOTO HAA30pa ABJSIETCS YETKOE COOII0IEHHE MTPpaB U CBOOOI YeIOBEKa U TPaskAaHUHA BCEMH Op-
raHaMu rocyjapcTBeHHoON BiacTH. OcyIecTBICHNE HAA30pa MPOUCXOJUT C MOMEHTA MOCTYIUICHHUSI COOOIIEHHS O
MPECTYIJICHUH ¥ MPOJI0IKAETCS O HAIPaBJIEHHUs YTOJIOBHOTO JIefia B Cy/l WIIM €T0 MpeKpameHus. TakuM o0pa3om,
Ha/I30p CO CTOPOHBI IPOKYPATyphl IIOCTOSHEH M ONEPaTHBEH, IJIsl €r0 MHUIMALMK He TpeOyeTcs: Kakoro-iubo o6-
paleHusi Co CTOPOHBI YYaCTHUKOB YTOJIOBHOTO fena. Ho B MpakTHUeCKO# MIOCKOCTH AJISi MPOKYPOPCKOTO pearu-
pOBaHUsI Ha JIOMYyIIEHHbIE HAPYIICHUS] OPTaHOB MNPEJIBAPUTEIBLHOTO pacciie/loBaHusl Tpedyercs kanoba Ha He3a-
KOHHBIE JEHCTBUS clienoBaresis U go3HaBarens. KoTopeie He Bceraa OecripucTpacTHO pacCMaTPUBAIOTCS OpraHaMHU
NpOKypartypsl, kKotopsie cornacHo YIIK P® orHeceHbl k opranam OOBHHEHUS, U MO CBOCW CYTH MOAACPKHUBAIOT
roCy/IapCTBEHHOE OOBHHEHNE BBICTYIIAas HA CTOPOHE CIIEI0BATENS.

3agaueil cyneOHOrO KOHTPOJS SIBISIETCS YCTpAHEHHE HApyIIEHHH B XOJ€ YroJOBHOI'O CYAOIPOM3BOJACTBA CO
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CTOPOHBI BCEX YYaCTHHUKOB, B TOM YHUCJIC M MIPOKYPATYpPhl, a TAKIKE COOJIOJICHHE MPaB MOA03peBaeMOro (0OBHHsIE-
MOT0) TIPU MPUMEHEHHH HOPM YTOJIOBHO-TIPOIIECCYAFHOTO 3aKOHOJATENhCTBA (HAIIpUMeEp, Aada pa3pelieHus Ha
TIPOM3BO/ICTBA CJEICTBEHHBIX JIEHCTBHI, KOTOPBIE 3aTParnBalOT KOHCTHTYIIMOHHBIE TIpaBa rpaxnad u T.1.). Oco-
OCHHOCTBIO OCYIIECTBJICHUSI KOHTPOJII CO CTOPOHBI CyJa SIBIISIETCS €ro HE3aBHCUMOCTh OT OPTaHOB JO3HAHHA,
CJICJICTBUS, MTPOKYPATYPHI, YTO MO3BOJISICT CY/Y SABJISATHCS FaApaHTOM 3alllUTHI MPAB JIMYHOCTH Ha JOCYJCOHOU cTa-
iu [6].

CrnenyeT OTMETUTh, YTO OCHOBOM JIJISI MHUITUAIIMH CYJICOHOM MPOBEPKU OYIET SIBIATHCS MOCTYIUICHUE JKaI00bI
Ha JICUCTBUS WK Oe37eHCTBUS JOKHOCTHBIX JIMII, TPOBOISAIINX PACCICIOBAHUE UM OCYIIECTBIISIONUX KOHTPOJIb
3a HUM [5]. B cooTBeTcTBHH co cTarheii 125 YIIK P® cyn momxeH mpoBepuTh 3aKOHHOCTh 1 0OOCHOBaHHOCTH CO-
OTBETCTBYIOIINX PEIICHUH OpTaHaMU MPEABAPUTENFHOTO PACCIeIOBAHUS H MTPOKYPATYPHI.

CyneOHbIli KOHTPOJIb CYIIECTBEHHBIM 00pa30M BIHUSET HA KAY€CTBO NMPUHHMACMbIX PEUICHHN J03HABATEIEM U
ciemoBareneM Ha A0CyeOHOi cTamuu yromoBHOro npomecca [3, ¢. 395]. OmHako BO3MOKHOCTH KOHTPOJISI CO CTO-
POHBI CyJia PacIpOCTPaHsIETCs TOIBKO Ha PEHIeHHs, KOTOPBIE CIIOCOOHBI TOTEHIIMAIBHO 3aTPOHYTh OCHOBHBIE TIpa-
Ba M cBOOOBI MUIa. B 3TOi cBA3M MPOKYPOPCKHiA HAA30p 32 COOMIOICHINEM 3aKOHHOCTH 00Jiee THOOK U OLICHUBAET
BCE JICUCTBUS U PEIICHUS OPTaHOB JIO3HAHUS U CIICACTBHS [2].

Opnrako ¢ y9éTOM OTHECEHHsI MMPOKypopa K OpraHaM OOBHHEHHS, CYUTaeM CyJeOHbII KOHTPOIIb Ooiiee HE3aBU-
cuMoil popMoii KOHTPOIIS 32 COOIIOICHUEM 3aKOHHOCTH. B paMkax cyieOHOro KOHTpOIIS Hall JOCYAeOHOM cTaauei
YrOJIOBHOTO TIPOLIECCAa CYMTAEM HEOOXOAMMBIM 3aKPENHTh 3a CY0OM TOJTHOMOYHSI 00 OTHECEHHH MPEICTABICHHBIX
CTOPOHaMH JIOKa3aTeNbCTB K CyAeOHbIM. JJaHHOE MoNTHOMOYHE Cya TTO3BOJIUT MOJTHOIEHHO KOHTPOJIHPOBATH MPO-
[[ECC paccienoBaHus U 00eCleYnBaTh MPaBO CTOPOHBI 3aIIMTHI HAa MPEIOCTABICHHUE JOKA3aTENbCTB M PEaTbHYIO
COCTSI3aTENILHOCTD CTOPOH B YTOJIOBHOM CYIOTIPONU3BOJICTBE.

[TogBoas uTOr MO JAHHOM MpodiIeMe, HEOOXOAUMO OTMETUTh, YTO OCHOBHBIE MpOIlecCyaIbHbIe TapaHTHH, O3~
BOJIAFOIIME OOECIIEYNTD 3aIINUTY MPaB JUYHOCTH B XOJ€ OCYIIIECTBIECHHS YTOJIOBHOTO CYJOIPOMU3BOCTBA, OCHOBA-
HBbI Ha OCHOBOIIOJIATAIOIIUX MPUHIUIIAX OOCCICUCHUs MpaBa Ha 3al[UTy U MPE3yMIIUU HEBUHOBHOCTH. D dek-
TUBHOW T'apaHTHEW 3allUThI JIMYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO OOBHHEHHS B YI'OJOBHOM CYIOIPOM3-
BOJICTBE BBICTYIIAET TaKXKe 00S3aHHOCTHIO CO CTOPOHBI OOBHHEHUSI HEOOXOIUMOCTD JTOKA3bIBAHUSA KaK MPUIACTHO-
CTH JIAIA K MPECTYIUICHUIO, TaK M €T0 HEMPHUYACTHOCTh, PYKOBOACTBYSCH TIPHU 3TOM, YTO BCE HEYCTPaHUMBIE CO-
MHEHHS B BUHOBHOCTH JIUI[A JTOJKHBI OBITh MCTOJIKOBAHBI B €r0 IMOJIb3Y. JlaHHAs MO3UIMSA OCHOBaHA HA TOM, YTO
OJTHUM W3 Ha3HAYEHUH MPaBOCYIUS SBISETCS 3allUTa JIMYHOCTH OT HE3aKOHHOTO W HEOOOCHOBAaHHOTO OOBHWHEHMUS,
OCYKJIEHUSI, OTpaHNYEHUs ee TpaB u cBoOox (1. 2 4. 1 ct. 6 YIIK PD).

[apanTHs peaoCcTaBiIeHUs] BO3MOKHOCTH OCYIIECTBISITh 3alUTy NPEAINOoaraeT 3allUIaThCsl BCEMU JOCTYII-
HBIMHU CIIOCOOaMU M CPEJICTBAMH B COOTBETCTBHH C JICHCTBYIOIIMM 3aKOHOJATeNbCTBOM. [IpaBo Ha 3amurty mpu-
HA/JISKHT JTFOOOMY JIMITY, B OTHOIIIEHHH KOTOPOTO OCYIIECTBIISIETCS] YTOJIOBHOE IIpeCIieIOBAaHHE.

AHau3 rapaHTHi 3alUThI 110/103PEBaeMOro (0OBUHIEMOr0) OT HE3aKOHHOTO U HEOOOCHOBAaHHOTO OOBUHEHUS B
paMKax J0cyAeOHOro MPOU3BO/ICTBA 110 YTOJIOBHOMY JIeNTy, IO3BOJIMII aBTOPaM BBIICIHTH PsiJ] CYIIECTBEHHBIX MPO-
OyieM B TaHHOM HarpaBiieHHH. [Ipexkie Bcero 3To mpoleccyaibHOe HEPAaBEHCTBO CTOPOH B BOIPOCAaxX COOMpPAHUS U
MIPEIOCTAaBIICHHSI OKA3aTeNbCTB. A Tak, )K€ OTCYTCTBHE CyIeOHOr0 KOHTPOJIISA 3a AESITeIbHOCTHIO CTOPOHBI OOBH-
HEHHSI TI0 OTHECEHUIO MTPEJICTaBICHHBIX MATEPHAJIOB K JI0Ka3aTeIbCTBaM.

Ha ocHOBaHMYM ITPOBEICHHOTO aHAIN3a, aBTOPHI MIPUXOAT K BHIBO/Y, YTO PEUNICHHEM YKa3aHHBIX IIPOOIJIeM, BHI-
CTyIaeT He0OXOUMOCTh PacIIMpeHns CyJAeOHOTO KOHTPOJISA 3a JIaHHOW JEATEIbHOCTHIO, YTO B CBOIO OYepelb Io-
CITYXHT 3PPEKTUBHON 3aIUTON JIMYHOCTH OT HE3AKOHHOTO U HEOOOCHOBAaHHOTO OOBMHEHHS HA JOCYJ/ICOHBIX CTa-
JIMSIX YTOJIOBHOTO TMpoliecca.
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IIpenmer puHAHCOBBIX NpeCcTYIUIEHUI B KHOEPIPOCTPaHCTBE

I'naneiy H.B., acnupanur,
Ypaiabckuii rocyiapcTBeHHbIN OpUANYecKHil yHUBepcuTeT nMeHH B.®. SIkoBiieBa

Annomayusa: na cospemeHnom dmane oOuecmeeHHo20 pa3eumus NPecmynHocmsy 8 Kubepnpocmpancmee npu-
obpena konoccanvHvle mMacuimadsl, NOCKOALKY, KAK NOKA3ANd NPaKmukd, nOay4ums 0OCMyn 6 Kubepnpocmpa-
cmee MOJICHO npakmuiecku K 1100uim dannvim. O6 akmyanbHocmu KubepnpecmynHocmu u KubepmouleHHu4ecmed
C8UOemMenbCmBYIom CIMAmucmuyeckie OaHHble, UMewWuecs 6 OMKPbIMbIX UCOYHUKAX, KOMOpble NOKA3bI8aAIom
OUHAMUYHDLIL POCM ee He2aMUBHBIX NOCIe0CMBULL 3d NOCIeOHUe HECKOTILKO Jlem.

bonvwasn oona uz ecex npecmynnenuii 8 Kubepnpocmpancmee npuxooumcs Ha Qurancosvie npecmynienus. 1o
VKAa3auHOU npuduHe Quuancosasn cghepa aensemcs Hauboaee YA38UMOl OMpPAcivio 0isl KUOEpnpecmynHuKos8 u Ku-
bepnpecmynnocmu.

Dunancosvie npecmyniienus 6 KUbepnpocmpancmee 00CMamoyHo OblIcmpo adanmupyromcs K UsMeHeHUsM 6
mex 0b1acmsax, Ha Komopoe HanpasieHo npecmynHoe nocseamenscmeo. Hopmel oelicmeyloujeco poccutickozo 3a-
KOHOOAmMenbCcmed aoanmupylomcs K usmeHeHusim menee ovicmpo. 1o ykasannou npuuune 00 Hacmoswe2o gpeme-
HU 3aKOHOOAMeNbHO He 3aKpenjieHo onpeoeneHue npeomema GUHAHCOBLIX NPecmynieHull 6 Kubepnpocmpancmae,
a 8 Y201106HO-NPABOBOU HAYKe NO OGHHOMY BONPOCY 8€OYMCA OUCKYCCUU.

B cmamve aemopom 000CHOBAHA 3HAYUMOCMb Y20N08HO-NPABOBO2O NPOMUBOOEUCTBUS (YUHAHCOBOU NPeChiyn-
HOCMU 6 KUbepnpoCmpancmee U OYepyeHsbl CONPANCEHHbIE ¢ IMUM NpooaemMbl OOKMPUHATLHOSO, 3AKOHOMBOpYe-
CK020 U npasonpumenumenvro2o ceoticmea. Kpome mozo, agmopom akyenmupyemcsa eHumanue Ha mom, 4¥mo xa-
pakmepucmuxa 0e3HaIUUHbIX OEHENCHbIX CPeOCHE, DNIEKMPOHHBIX OEHENHCHBIX CPEeOCME, YUPDPOBbIX 8ANIOM U UHBIX
YUPPOBLIX PUHAHCOBBIX AKMUBOB, C NOZUYUU UX BEUHO-NPABOBOT NPUPOOLL NO3BOJIAEM PACCMAMPUBAND 8 Kae-
cmee npeomema QUHAHCOBbIX NPeCmynjieHull 8 KUDepnpocmpancmee UHoe UMywecmso u uMyujecmeeHnHole npasa,
OmHeceHHble NOJOAHCEHUAMU 2PANCOAHCKO20 3AKOHOOAMENbCMEA K 00bEKMAM 2PadHCOAHCKUX NPAs.

Knroueswie cnosa: xubepnpocmpancmeo, huHancogvlie npecmynienus, npeomem npecmynienus, OesHanuyHvle
OeHedicHble CPedCmea, INeKMPOHHbIE OeHEN CHble CPedCcmaa, Yuppossle 8a10Mbl

Jost murupoBanus: [nagera H.B. Ipeamer ¢punaHCOBBIX mpecTyIuieHni B kubeprnpoctpanctse // International
Law Journal. 2023. Tom 6. Ne 6. C. 74 —78.

[ocrymuna B pegakumto: 30 mast 2023 r.; [Ipunsara B gopaborannom Buze: 20 uronst 2023 r.; Omobpena as
myOmmkarym: 21 utonst 2023 T.

The subject of financial crimes in cyberspace

Gladych N.V., Postgraduate,
V.F. Yakovlev Ural State Law University

Abstract: at the present stage of social development, crime in cyberspace has acquired colossal proportions,
since, as practice has shown, it is possible to gain access to almost any data in cyberspace. The relevance of cyber-
crime and cyberbullying is evidenced by statistics available in open sources, which show a dynamic increase in its
negative consequences over the past few years.

A large proportion of all crimes in cyberspace are financial crimes. The financial sector has been exposed to
various threats in cyberspace since the advent of cyberspace, and we are talking here not only about the theft of
assets and financial resources, but also about causing damage simply to cause damage. For this reason, the finan-
cial sector is the most vulnerable industry for cybercriminals and cybercrime.

Financial crimes in cyberspace adapt quickly enough to changes in the areas targeted by criminal encroach-
ment. The norms of the current Russian legislation adapt to changes less quickly. For this reason, to date, the defi-
nition of the subject of financial crimes in cyberspace has not been legally fixed, and discussions are underway in
criminal law science on this issue.

In the article, the author substantiates the importance of criminal-legal counteraction to financial crime in cy-
berspace and outlines the associated problems of doctrinal, legislative and law enforcement properties. In addi-
tion, the author focuses on the fact that the characteristics of non-cash funds, electronic money and digital curren-
cies and other digital financial assets from the position of their real-legal nature, allows us to consider other prop-
erty and property rights related to the object of civil rights as the subject of financial crimes in cyberspace.
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[locnennue nBa necsATUIETHSI 03HAMEHOBAINCH HEOBIBAIBIMU MIPEXK/IE€ M3MEHEHMSIMU B COLIMAIBHOM XU3HU. Pa3-
BUTHE, yJICIIEBICHUE U PACIPOCTPaHEeHUE HH(POPMALMOHHO-TEJICKOMMYHHUKAIIMOHHBIX TEXHOJIOIUH MIPUBENHU K IIe-
pEMEIICHNIO OOLIECTBEHHBIX OTHOIIECHHH B IUIOCKOCTH KHOEpIpOCTpaHcTBa. Bpsa nu OyaeT mpeyBelrnueHHEM
YTIBEP)KICHUE O TOM, YTO 00BEM KOMMYHUKALMK B ceTH MIHTEpPHET CpaBHSUICS C YHCIOM HETOCPEICTBEHHBIX MEX-
JMYHOCTHBIX KOHTAKTOB. B BHpTyaJlbHOM NPOCTPaHCTBE JIIOAM 3HAKOMSTCS, 00pa3yloT COLMANbHbIE TPYMIbI MO
MHTEpecaM, 3aKII0YaloT pa3nYHOro poaa craenkd. [IpuuéMm nHpOpMalMOHHBIE TEXHOJIOTHH, NPUMEHSEMBIE B
KOMMEPUECKHUX LIENAX, pa3BUBAIOTCS Hanboiee TUHaMUYHO. Tak, elie AecaTh JIeT Ha3aJ] HUKOMY HE W3BECTHBIC
U(POBBIE BAJIOTHI CErOAHS IIUPOKO MCIIOJIB3YIOTCA AJIS MPOBEACHUS TpaH3akuui. Be€ Oosblee pacnpocTpaHe-
HUE HaXOJAT TEXHOJIOTMH UCKYCCTBEHHOTO UHTEIJIEKTA.

OOuiecTBEHHBIC OTHOIICHUSI B KHOEPIPOCTPAHCTBE TI0 CBOCW CYTH MICHTHUYHBI TPAJUIIMOHHBIM COIHATbHBIM
OTHOLICHHUSM, TIOCKOJIbKY U B TOM, U B JPYIOM CiIy4ae pedb UAET O Pa3IMdHOTO POAa KOMMYHHUKATHBHOM B3aUMO-
JEHCTBUM MEXIY JIFOJbMH, B X0Ji€ KOTOPOI'O OHH yIOBJIETBOPSIOT UMEIOIINECS Y HUX oTpedHOocTH. OHAKO €CTh U
OTJIMYMTENbHBIE CBOWCTBA, XapakTepu3yIolne MUPpoBoe oOIeHHe. [ TaBHbIe U3 TaKUX CBOWCTB 3aKJIIOYAIOTCS B
BBICOKOW CKOPOCTH Tiepenadr HH(opMaIuy; BO3SMOKHOCTH BOBJICYEHHUSI B KOMMYHHKAIIMIO IIUPOKOTO KpyTa JIoAeH
BHE 3aBUCHUMOCTH OT MX TEPPUTOPUANILHON YAAJIEHHOCTH APYT OT ApPYyra; COLUUAILHOW aHOHMMHOCTH IMOJb30BaTe-
Jieii; BOSHUKHOBEHHUW HOBBIX, MMEIOIINX MaTepUATbHYIO IICHHOCTh HU(PPOBBIX 00HEKTOB.

AKIEHTHPYS] BHUIMaHUE HAa TAKOM CBOMCTBE HU(POBOTO OOMICHUS, KaK Hamuune MudpoBbIX 00HEKTOB, HEOOXO-
JUMO OTMETHUThH IPOOJIEMBI, CBSI3aHHbIE ¢ X 000poTOM. B crenuanusupoBaHHON IUTEpaType TaKUE OTHOIICHHS
OTHOCST K BUPTYaJIbHBIM [8, c. 59]. Jlymaercs, 94To 3TO HE TaK, MOTOMY YTO OTHOIICHHS IO MEPEBOAY JCHEKHBIX
CPEZICTB TIOCPEICTBOM TEXHOJIOTHH OJIOKUEHH clielyeT paccMaTpUBaTh B KayecTBe (PMHAHCOBBIX, a HE «BUPTYyalb-
HBIX» OTHOLICHUH, IIO3TOMY OOILECTBEHHBIE OTHOLICHUS B KHOEPIPOCTPAHCTBE AOJKHBI OBITh NOJYMHEHBI JEH-
CTBYIOIIEMY 3aKOHOAATEIILCTBY.

[Mpencrapmnsercst CIOPHON BCTPEUYAIOMIASCS B OTACIBHBIX MyOIMKAIUIX KOHIECIHS, B COOTBETCTBHH C KOTOPOM
uHQOpMaIMOHHAs Cpela paccMaTpUBaeTCsl KaK Hekash 000COOJIeHHAss MaTepHs, JKUBYIIas M0 CBOMM TpaBHIIaM,
NOJUUHSIOIIASCS MAaTEMaTHYECKUM KO/IaM U alrOpUTMaM M Ha KOTOPYIO, COOTBETCTBEHHO, MHCTUTYTHI IIpaBa BO3-
JICUCTBOBATH HEe ciocoOHEI [14, 18].

Ecnu npuHsITE 5Ty NO3HIUIO, TO YYaCTHUKH OOIECTBEHHBIX OTHOIIEHHH B IM(PPOBOH cpeae OyayT MOAUYNHEHBI
«BOJIE» KOMITBIOTEPHOW MPOrpaMMBbl, YTO CaMmo MO cebe ONmpoBepraeT r'yMaHHCTHYECKYIO MMapagurMy Iporpecca
muBriIM3anuu. Kpome Toro, Bc€ MHOrooopasue TpeOyronux peryjIupoBaHusl CUTYAlid HE MOXKET ObITh CBEICHO K
ucuepIpiBaronieMy Habopy anroputmoB. [Ipu 3ToM crienndrka OTHOMIEHHUH, CKIIABIBAIOIINXCS B YKa3aHHOH cde-
pe, TpeOyeT COOTBETCTBYIOLIETO MIPABOBOTO peryiupoBanus. Tak, HanmpuMep, n3-3a TOro, YTO OTHOLIEHUS B KHOep-
NPOCTPAHCTBE HEPEAKO MMEIOT TPAHCTPAHWYHBIA XapaKTep, BO3HUKAET BOIIPOC O PAa3TPaHUUCHUH IOPUCAUKIIUH.
[Tpu 3TOM, KaK OTMEYAIOT B CHENUAIM3UPOBAHHON JIUTEPATypE, [0 OTHOUICHUIO K KHOEpIPOCTPAHCTBY pa3rpaHu-
YeHHE TePPUTOPUATHHON U 3KCTPATEPPUTOPHUATBHOM IOPUCIMKIMN HE MOXKET OCHOBBIBATHCS HAa OJHOM JIHIIb Tep-
putopuaibHOM Kputepuu [15, c. 49].

C yka3zaHHOW MO3MIIMEN CTOUT COTJIACUTHCS B IIEJIOM, TIOCKOJIBKY HOPMaMM HAaIlMOHAJIBHOTO 3aKOHO/IATENIbCTBA
OJTHOW KOHKPETHOW CTpaHbl YPEryJIHpPOBaTh MCUEPIBIBAIOIIUM 00pPa3oM CKIIABIBAIONINECS B KHOEPIIPOCTPAHCTBE
00IIIeCTBEHHBIE OTHOIICHHS HEBO3MOXKHO [7, c. 118].

[lapannensHo ¢ pa3BUTHEM KHOEPIPOCTPAHCTBA MPOM30ILIA U ero KpuMuHanu3anus. CeronHs nHGOPMaUOH-
HO-TEJIEKOMMYHHKAIIMOHHBIE TEXHOJOTHH MPHUMEHSIOTCS HEeIOOPOCOBECTHBIMH TOJB30BATENAMHU MIJIsi CBEPIICHHUS
TaKkux OOIIECTBEHHO OIMACHBIX JESHHUM, KaK: CKIIOHEHHE U MOOYXAEHHE K CaMOyOUICTBY, MPECTYIUIEHUS] TEPPOPH-
CTHYECKOHN M SKCTPEMUCTCKON HAIIPaBJIEHHOCTH, CEKCYaIbHBIE IPECTYIIJIEHHUS IPOTHB HECOBEPIIEHHOJIETHHX, Ipe-
CTYIUICHHS NPOTHUB HecoBeplieHHoJeTHHX. CoBepIIeHre BbIMIENPUBEAEHHBIX OOIIECTBEHHO OMACHBIX JCSIHUN B
kuOeprnpocTpancTBe TpedyeT yuéTa, mpexke Bcero, crocoba mnpectyruienus. Tak, ucrnoib3oBaHue HHPOPMAIHMOH-
HO-TEJICKOMMYHHUKAIIMOHHOW CETH B KPUMUHAJIBHBIX LIEJISAX MOBBIIIAET CTENEHb OOIECTBEHHON OMAaCHOCTH JESIHUS
B CHJIy TOTO, YTO YIpO3€ MOJBEPracTcs 3HAUUTENBHOE YHCIIO MOJIb30BATENEH CETH.

B pany undpoBsIx mpecTyIuieHni 3aMeTHO BBIAETISIOTCS IOCATATENbCTBA HA COOCTBEHHOCTh U 9KOHOMUYECKYIO
JeSITeIbHOCTD, CBSI3aHHBIE C MOAPBIBOM (DHHAHCOBO-3KOHOMHYECKUX OTHOILEHHUH, CPEAN KOTOPBIX PAa3IMYHOIO PO-
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Jla XUIICHUS JICKTPOHHBIX JICHESKHBIX CPEJICTB, HE3aKOHHBIE ONEpaIlu ¢ U(QPOBBIMU aKTUBAMHU, «OTMBIBOYHBIC)
MIPEeCTYIHBIE cXxeMbl U Tpod. [11, c. 148]. IIpoTHBOACHCTBHE TAaKMM IPECTYITHBIM IOCITATEILCTBAM CO CTOPOHBI
TOCy/IapCTBa COMPSDKEHO C TPYIHOCTSAMH, OOYCIIOBICHHBIMH OTCYTCTBHEM IPABOBOTO PETYIHPOBAHUS, YIHTHIBA-
IOIIETO COBPEMEHHBIC TCHJICHITMH ¥ BO3MOXHOCTH B3aUMOJICHCTBUS B KubOeprnpocTpancTse [9, ¢. 146]. OtaenbHbie
BOIPOCHI KAacalOTCsl M OMpEAEICHUS] TaKOW KaTerOpuH, Kak «(UHAHCOBAs MPECTYIHOCTh B KHOEPIPOCTPAHCTBEY.
HeobxomumocTs TpOTHBOACHCTBUS JaHHOW yTrpo3e HEM30€KHO MOPOXKIAET PsiA MPoOIeM AOKTPHHAIHHOTO, 3aKO0-
HOTBOPYECKOr0 U MPABONPUMEHUTEIBLHOTO CBOICTBA.

BesycnoBHo, cymecTByetT 000coOneHHas rpymmna o0IEeCTBEHHO OMACHBIX MOCATAaTeNbCTB B KNOEPIPOCTPAHCTBE,
00BeTMHEHHBIX €IMHCTBOM 3HAYHMBIX B YTOJIOBHO-TIPABOBOM OTHOIIIEHHH CBOWCTB, KOTOPas MOXeT ObITh 0003Ha-
YyeHa Kak (hMHAHCOBas MPECTYMHOCTH B KuOeprpocTpancTBe. KubepmnpecTynHOCTs 1 (pMHAHCOBAsS MMPECTYMHOCTH B
KHOEPIPOCTPAHCTBE — CPABHUTEIILHO HOBBIC KPUMUHATIbHBIC siBJICHUs. [[iist uX 0003HAUYCHUS B HAYYHOH JIMUTEPATY-
pe MCIOIB3yeTCs pa3INdHbIe TEPMHUHBI. BIIJIOTH 10 HACTOSIIEro BpeMeHN KOHCEHCYC OTHOCHTEIBHO KaTeropHalib-
HOTO ammapaTa TaK U He JOCTUTHYT. Kak NMeHHO clieyeT MIMEHOBaTh MOI0OOHBIE MOCSATaTENhCTBA, HA KaKUe TPYII-
bl OHU MOZPA3JIENISAIOTCS U KaK 3TU TPYIIBI COOTHOCSITCS — 3TO JIMIIb Manasi 9acThb BOPOCOB, TPEOYIOIINX OTBETA.

Bwmecte ¢ Tem, oHUM U3 yCIoBHIA 3PPEKTUBHOCTH YTOJIOBHO-TIPABOBOM MOJUTHUKU TOCYAapCTBA BHICTYIACT €€
nmoJIKperuieHne (pyHmaMeHTaIbHBIME JOKTPUHAIFHBIMIA OCHOBAaHHAMH. B dacTHOCTH, TpaBoTBOpUecKast paboTa 1o
NPOTHUBOJIEHCTBUIO (PMHAHCOBBIM MPECTYIUICHUSM B KHOEPIIPOCTPAHCTBE HE MpeAcTaBuMa 0e3 SICHOCTH B BOTIPOCax
UX YTOJOBHO-TIPABOBOM CYITHOCTH, PU3HAKOB, KIACCH()UKAIIUHA U COOTHOIICHHSI C MHBIMU TOCSTaTeILCTBAMH.

JlokTprHanbHas HEmpopaOOTaHHOCTh BOIIPOCOB YTOJIOBHOW OTBETCTBEHHOCTH 32 COBEpIICHHE (PHHAHCOBBIX
MPECTYIUICHUH B KUOEPIPOCTPAHCTBE, HAPSILY C 3aKOHOAATEIHHBIMH Tpo0eraMu, HeM30€KHO BEJET K BO3HUKHO-
BEHUIO Ha MPAKTUKE Mpo0JIeM ¢ KBaTU(UKAIIUCH TO00HBIX IPECTYIICHHH, UX OTTPAaHUYCHUEM JAPYT OT APYyra v OT
CMEXHBIX TTOCSITATEILCTB.

B orpanmueHHBIX paMKaxX HACTOSIIEH CTaThH, pa3yMeeTcsl, HEBO3MOXKHO OXBaTHUTh BECh KOMILIEKC 00O3HAYECH-
HBIX BOTIPOCOB. B cuity 3TOTO mpencrapmnsercs 1eaecoo0pa3HbIM COCPEIOTOUNThCS Ha MpeaMeTe (PMHAHCOBBIX Tpe-
CTyIUIeHHI B KuOeprpocTpancTie. s moHMaHHs yroJOBHO-IPAaBOBOM CYIIHOCTH ()MHAHCOBBIX MPECTYIUICHUI B
KHOEPIPOCTPAHCTBE HEMAJIOBAKHOE 3HAYCHHE WMEET XapaKTePUCTUKA Oe3HAIMYHBIX JEHEKHBIX CPEACTB, DIIEK-
TPOHHBIX JIEHEKHBIX CPEJICTB U MU(GPOBBIX BAIOT.

besnannynbie W 3JEKTPOHHBIC JIEHEKHBIE CPEJCTBA, a TAKXKe MUPPOBYIO BAIIOTY, B COOTBETCTBHH C HOPMaMH
JIEHCTBYIOMIETO POCCHIICKOTO 3aKOHOJATENECTBA MOYKHO OTHECTH K MHOMY HWMYINECTBY WU HUMYIIECTBEHHBIMH
npaBam (cT. 128 gactu nepBoii I'paxxaanckoro koaexca Poccuiickoit @epeparum ot 30 HOsOps 1994 1. No5S1-D3).
[To ykazaHHOH MpUYMHE UMEHHO B POJIM MHOTO MMYIIECTBA Oe3HATMYHBIC U AJIEKTPOHHBIEC JICHEKHBIE CPEICTBA, a
TaKXe UQPOoBast BAIIOTA IOJKHBI PACCMATPUBATHCS MPU ONPECTICHUN MpeaMeTa GHUHAHCOBBIX MPECTYIUICHUH.

Kareropust «uMyIecTBo» JaBHO «II€pEpOCia» CBOK M3HAYAIBHYIO BEIIHO-TIPABOBYIO MPHUPOJY, MOATBEPIKIIE-
HUE Yero MOKHO YBUJETh, B YACTHOCTH, B II. «T» 4. 3 cT. 158 YromoBHoro koaekca Poccuiickoit @eaepamuu ot 13
utoHs 1996 1. No63-D3, rae 00bEeKTOM MPECTYIMHOTO MOCSTaTeIbCTBA BBICTYMAIOT OTHOCHUMBIE K HMYIIECTBEHHBIM
TpaBaM 3JIEKTPOHHBIE JICHEXKHBIE CpelCTBa. B yroJoBHO-IIpaBOBOM HayKe TaKOW 3aKOHOIATENHHBIX MOJIXOJ IOJ-
BEpraeTcs KPUTHKE 10 MIPUYUHE TOT0, YTO UMYIIECTBEHHBIE TIPaBa HE MOTYT SBJIATHCS MPEAMETOM XUIICHUN B CH-
ny ux o0s3aTenbCTBeHHO-paBoBol cytu [10, 16]. BMecte ¢ TeM, 00IIeCTBEHHBIC OTHOIICHUS TUHAMHYHO YCIIOXK-
HSIOTCS, IPOUCXOANT TIEPMAHEHTHOE TIPUPAIEHIE BUIOB O0BEKTOB IPAKAAHCKHX IIPaB, MOCATATEILCTBA HA KOTO-
pBIe HE MOTYT OBITH OCTaBJIEHBI 3aKOHOJaTeNneM Oe3 BHUMaHHs. B 3ToM pakypce Oojee B3BEIICHHBIM U TEPCIeK-
TUBHBIM BUAUTCS] MHOM MOAXO0/, COTJIACHO KOTOPOTO Kpaka OXBAThIBACT XHIIEHHUE HE TOJHKO UY>KOI'0 UMYIIECTBA,
HO U IpaB Ha Takoe umymiectso [12, 17]. [lnenym Bepxororo Cyxa PO B . 5 mocranosienus ot 30 HostOps 2017
. No48 paccmarpuBaeT Oe3HATHYHBIC JIEHE)KHBIE CPEJICTBA B KAUECTBE UMYIIeCTBa 0€3 YTOUHEHHS MX TTPUHAIICHK-
HOCTH K UMYIIIECTBEHHBIM IIPaBaM.

BwmecTte ¢ Tem, ropuandecKue TEPMHUHBI, KAKOW U SBISCTCA KaTETOPHUS «UMYIIECTBOY, TOKHBI HCIIOIH30BATHCS
B HOpMax pPa3lIMYHON OTpacleBOW MPUHAIJIEKHOCTA B OJAMHAKOBOM 3HAYEHHWU W, COOTBETCTBEHHO, TPAKTOBATHCS
eanHooOpa3Ho. CrexyeT oOpaTuTh BHUMAaHUE HAa OTJIMYMS, CYHIECTBYIOIIME MEXy OC3HATMYHBIMH M 3JICKTPOH-
HBIMH JICHE)KHBIMHU CPEJICTBAMH, 3aKJIIOYAIOIINECs, Ha Halll B3TJIS/I, B TOM, YTO AJIEKTPOHHBIE JCHEXKHBIE CPEICTBA
HE BKJIFOUECHBI B OOIIYIO JICHS)KHYIO Maccy, He MPUBs3aHbl K OAHKOBCKHM CUETaM, IIUPKYIUPYIOT MOCPEIICTBOM HC-
MOJIL30BAHUS AJIEKTPOHHBIX CPEJICTB IJIaTeXa W BBIPAXKEHBI B YCIOBHBIX €UHUIIAX, IPUHATHIX B HETOCYIapCTBEH-
HBIX IDIATEXHBIX CHCTEMaX. Peub MAET O TaKMX 3JIEKTPOHHBIX IUIATEKHBIX cucremax, kak PayPal, WebMoney
Transfer, SIugexc.densru, Visa QIWI Wallet u ap.

Takue oTnU4YMss HEOOXOUMO YUYHUTHIBATH JIaXKe HECMOTPS HA TO, YTO «CYIIHOCTh KPEIUTHO-PUHAHCOBOW CHCTE-
MBI JIO HaCTOSIIEr0 BPEMEHU OCTAETCS MPAKTHUECKU HEM3MEHHOM, JaKe €ClIM YUET OCYIIECTBISIETCSA C MOMOIIBIO
9JIEKTPOHHBIX CPEACTB CBSI3H: KAKIOMY CUETy COOTBETCTBYET ompenenéHHas cymmay [13]. duHaHCOBBIE XKe TIpe-
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CTYIUICHUS, HAPaBJICHHBIC HA 3aBlIaJICHUE YJICKTPOHHBIMU JICHEKHBIMU CPEACTBAMU, KaK MPAaBUIIO, COBEPIIAIOTCS
MOCPEACTBOM TONYIEHHUSI HE3aKOHHOTO JOCTYIA K UyKUM 3IIEKTPOHHBIM KOIIETbKaM.

[Ipenmerom (UHAHCOBBIX MPECTYILIEHUH B KHOEPIIPOCTPAHCTBE TAKXKE BHICTYHAIOT U POBBIE BATIOTHI, HA YTO
yKazaHo, B yacTHocTH, [Ineaymom BepxoBuoro Cyna P® B n. 1 moctanosnenus ot 7 urong 2015 r. Ne32. B otnu-
4yre 0T OC3HATUYHBIX U 3JICKTPOHHBIX JCHEKHBIX CPEIICTB, KPUIITOBAIIOTHI TEHEPUPYIOTCS MTOCPEICTBOM KOMITHFO-
TEPHBIX MPOTPaMM, a HE 3a4HCIISIOTCS Ha 3JIeKTPOHHBIE Komenbku. COOTBETCTBEHHO, BIaIEel] KPUITOBAIOTHI He
HAXOAMTCS B 0053aTEIHCTBCHHBIX OTHOIICHUSX, @ CaMa TakKas BAJIOTA JOJDKHA PACLEHUBATHCI KaK WHOE UMYIIIe-
CTBO.

W3noskeHHOE TIO3BOJISIET OXapaKTEepPH30BaTh OOBEKT (PMHAHCOBBIX IMPECTYIUICHHH B KHOEPIPOCTPAHCTBE Kak
00IIIeCTBeHHbBIE OTHOIICHNS, CKJIA IBIBAIOIINECS B CBS3M C 00OPOTOM YKa3aHHBIX akTHBOB. UTo KacaeTcst kubeprmpo-
CTPaHCTBA, TO OHO, SBJISISICH CBOCOOPA3HBIM MECTOM COBEPIICHHUS MPECTYIMHOTO MOCATaTeIbCTBA, JETCPMUHUPYET
Croco® COBEpIICHUSI TPECTYIUICHUS, MPEAyCMATPUBAIONINA HCIOJIH30BAHHE BO3MOXKHOCTEH HH()OPMAIMOHHO-
TEJIEeKOMMYHHKAITMOHHBIX ceTeil. ConpspkEHHBIE C 3TUM MPOOIeMBbI TPEOYIOT OTASTFHOTO HAYIHOTO aHAIN3A.

IToxBoas UTOT, HEOOXOAUMO OTMETUTh, YTO HA COBPEMEHHOM 3Talle Yrpo3bl KHOSpOE30MacHOCTH YCYTIyOJISOT
pHYCKH pocTa (PMHAHCOBBIX MPECTYILUICHUI U MOIICHHUYECTBA B KHOSPIPOCTPAHCTBE, COBEPIIICHHBIC B OTHOIIICHUU
KaK (PM3NYECKUX, TaK U IOPUINIECKIX JIHII, YTO YCIOKHAETCS OONBITUM KOJTHIECTBOM MPOOJIeM MPaBOBOTO Xapak-
Tepa. DUHAHCOBBIC MPECTYIUICHUS B KUOEPIPOCTPAHCTBE JJOCTATOYHO OBICTPO aJaNTUPYIOTCS K M3MEHECHUSM B TE€X
o0jacTsax, Ha KOTOPOE HAINpPaBJIEHO MPECTYNHOE MocAraTeabcTBO. HOpMbI neiicTBYIOIIET0 pOCCHIICKOTO 3aKOHOAa-
TENhCTBA aANTHPYIOTCA K U3MEHEHMSIM MeHee ObIcTpo. 110 ykazaHHOM mpuvrHE 1O HACTOSIIETO BPEMEHU 3aKOHO-
JATENbHO HE 3aKPeTUIeHO ONpe/elieHue mpeaMeTa (PMHAHCOBBIX MPECTYIICHUH B KHOEPIIPOCTPAHCTBE, a B YTOJIOB-
HO-TIPABOBOM HAaYKE 10 JAHHOMY BOMIPOCY BEIYTCS TUCKYCCHH.

Bmecte ¢ TeM, y4yuTBIBas XapaKTEPUCTUKY OC3HAIUYHBIX JEHEKHBIX CPEICTB, 3JIEKTPOHHBIX JICHEKHBIX
CPEICTB, MIU(PPOBBIX BATIOT U UHBIX ITUPPOBHIX ((MHAHCOBBIX aKTUBOB, C TIO3HIIMU WX BEIIHO-TIPABOBOI MPUPOIHI B
KaueCcTBe NpeaMeTa (PMHAHCOBBIX MPECTYIUICHUI B KHMOSPIPOCTPAHCTBE HEOOXOAMMO pacCMaTpUBATh MHOE UMY-
IIECTBO U UMYIIIECTBCHHBIE TIPaBa.
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CyurHocTh M 3HaYeHHe 1eJ1eC000Pa3HOCTH B MPABONPUMEHHTEIbHOM 1eATeIbHOCTH

I'punaii I.K., acnupanr,
Tl'ocynapcTBeHHBIN MOpPCKOIl YHHBepcuTeT MMeHH aaMupasia @.@. Ymakosa

Annomayusa: 6 HayyHol cmamve paccmompensl OCHO8Hble NPOOIeMbl 0becneyenus 3aKOHHOCMU U OUCYUNTIUHBL
npu oCcywecCmeneHuu 2ocyoapCcmeeHHo20 YnpasieHus, 8 YacmHocmu: pacCMompensl npobiemvl OeuHuyull «yene-
co0006pazHocmovy U «3aKOHHOCMbY 6 ACNeKme NPUHUMAEMbIX NPAGONPUMEHUMENbHBIX peuleHull;, 0003HaueHbl npe-
Oenbl YenecooopasHoCmu 8 20CyOapCmeeHHOM YRPAGIeHUlU,; PACKPbIMbl 0COOEHHOCMU MHOLOYUCTEHHBIX HAYYHBIX
mouex 3penus K onpeoeeHuto NOHAMUsL «YerecooOpasHOCMbY.

Heticmeyrowee 3axonodamenvcmeo, 6 mom yucie Koncmumyyus Poccuiickoti @edepayuu u unble HOpMamue-
HO-Npagosvle akmvl, OQUYUATLHO NPOBO32NAUAIOM YEHHOCIU 0eMOKPAMUYEeCcKo20, 00WeCmeeHH020 U 20Cyoap-
CMBEHHO20 YCMPOUCMBA, BANHCHEUWUMU U3 KOMOPIX ABNAIOMCA 3aKOHHOCTb U yeaecoobpasnocms. Oonako, gak-
muuecKkas peanusayus OaGHHLIX NPUHYUNOE 3a4ACIYI0 CIAIKUBAEMCs ¢ PAOOM npobaem, K KOMOPbIM OMHOCAMCS
KOPPYMNUPOBAHHOCMb U O@30MBEMCMEEHHOCb 20CYOAPCMBEHHBIX CYICAUUX, KOMOPble npeHedpe2aiom ceoumu
NPAMBIMU 0OSA3AHHOCIAMU.

IIpu smom neped eocyoapcmeom ecmaem 60ONpocC O 3HAYUMOCMU 05l NPAGONPUMEHUMENLHOU OesimenbHOCIU
3aKpenienus Ha 3aKOHOOAMENbHOM YPOGHE NPUHYUNA Yereco0OpasHOCMU NPUHUMAEMbIX NPABOGLIX peuleHull,
0becneuusarwux 00HOBPEMEHHO UHMEPECHl 3AUHMEPECOBAHHBIX TUY U 20CYOAPCMBEHHBIX CLYHCAUJUX.

Cywecmeosanue OanHbIX npodieM, He0OX00UMOCMb UX NPEOOOSeHUs, 00YCIABIUBAION 3HAYUMOCHL HPOBOOU-
MO20 UCCNe008aHUs, CMABAM 80NPOC 00 005A3AMENbHOM CPAGHUMENLHO-NPABOBOM UCCIE008AHUU PAOA NPUHYUNOS,
HenocpeoCmeeH O GIUAIOWUX HA NPABONPUMEHUMENbHYIO 0eaMeNbHOCMb 8 YACMHOCMU, U pa3gumue 20cy0apcmed
8 YenoM.

Kniouesvie cnosa: npunyun yenecoobpasHocmu, ycmompeHue, NpuHamue peuwieHull, npasonpumeHumenbas
oesmenbHOCMb

Jasa uurupoBanus. ['punait JI.K. CymHocTh u 3HaYeHHE 1eIeco00pa3HOCTH B MPABONPUMEHHTEIHHON Jes-
tenpHocTH // International Law Journal. 2023. Tom 6. Ne 6. C. 79 — 82.

Ioctynuna B penakuuto: 27 mas 2023 r.; [Ipunsta B nopadorannom puue: 20 utons 2023 r.; OpoOpena s
myOommkanym: 21 utomnst 2023 1.

The essence and significance of expediency in law enforcement

Gritsay D.K., Postgraduate,
Admiral F.F. Ushakov State Maritime University

Abstract: the scientific article discusses the main problems of ensuring the rule of law and discipline in the im-
plementation of public administration, in particular: the problems of the definitions of "expediency" and "legality"
in the aspect of law enforcement decisions are considered; the limits of expediency in public administration are
indicated; the features of humerous scientific points of view to the definition of the concept of "expediency" are re-
vealed.

The current legislation, including the Constitution of the Russian Federation and other normative legal acts, of-
ficially proclaims the values of a democratic, social and state structure, the most important of which are legality
and expediency. However, the actual implementation of these principles often faces a number of problems, which
include corruption and irresponsibility of civil servants who neglect their direct duties.

At the same time, the state faces the question of the significance for law enforcement of enshrining at the legis-
lative level the principle of the expediency of legal decisions that simultaneously ensure the interests of stakehold-
ers and civil servants.

The existence of these problems, the need to overcome them, determine the significance of the ongoing research,
raise the question of a mandatory comparative legal study of a number of principles that directly affect law en-
forcement activities in particular, and the development of the state as a whole.
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Beenenue

B coBpeMeHHOM mpaBe NPUHLUI LIEIECO00Pa3HOCTH U YCMOTPEHHs UIPalOT BaXKHYIO pojib. B coBokynHocTH
9TH NPUHLUIBI [T03BOJIIIOT IPABOIIPUMEHHUTENO IPUHUMATh PEIICHUs, KOTOPbIE HAWIy4IIUM 00pa3oM COOTBET-
CTBYIOT KOHKPETHBIM OOCTOATEILCTBAM JeTIa.

[Ipu 5TOM HHM IpHHUMI LENeco00Pa3HOCTH, HU YCMOTPEHUE HE JaloT Oe3rpaHnuHylo cBoOOIy BbIOOpa pele-
HUS1, TIOCJIEHEE 3aBUCUT OT KOHTEKCTA JIella, YKa3aHUH 3aKOHOATEIbCTBA.

[Ipu npuHATHM peLIeHNs, BaKHBIM SBIISIETCS LIENeCO00Pa3HOCTh U MPAKTHYHOCTh, a TaKKe MOJIE3HOCTh MOCTe -
Hero. DTU (aKTOpPbI MO3BOJISIIOT B LIEIOM NPUHATH TO PEUICHUE, KOTOpoe OyIeT MaKCHMalIbHO MOJHO COOTBETCTBO-
BaTh 3aKOHOJAATENIBCTBY U COOMIOATh MHTEPECH CTOPOH cropa. Takum 00pa3oM, NPUHATOE peleHne 0yaeT cooT-
BETCTBOBATH TPEOOBaHUAM HEOOXOAMMOCTH U PA3yMHOCTH.

B nacrosmiee Bpemsi, IMEHHO HEOOXOJMMOCTh COOTBETCTBHSI IPUHUMAEMOTO MPAaBOIPHUMEHHUTENEM PELICHUS,
00yciIaBIMBaeT aKTyalbHOCTh IPOBOAMMOIO UCCIECAOBAHUS U PACKPHIBACT IOTPEOHOCTh B KOMIUIEKCHOM HCCIIE/10-
BaHMM HHCTUTYTA LIEIECOO0PAa3HOCTH B IIPABOIPUMEHHUTEIHHO JESITENbHOCTH.

OcHoBHast YacTh

B poccuiickoM mpaBe oCyIIEeCTBICHHE 1EIec000pa3Hoil AeATEIbHOCTH HE SBIISETCS CBOOOAHBIM YCMOTPEHHEM,
a TMPEIOCTABICHHBIM 3aKOHOM IIPaBOMOYHEM. DTO O3HA4YaeT, 4TO JIMLO, IPUHUMAIOLIEE PELICHUE, JOKHO PYKO-
BOJICTBOBATbCSA 3aKOHOM M BBIOMpaTh HanOoJjee MOAXOIIee PelIeHNe U KaXK 101 OTACTIBHO B3STOM CUTYallHu.

AKIEHTHPYSl BHIMaHUE Ha CYIIECTBYIOIIUX B JOKTPHHE aIMHHUCTPATUBHOTO MpaBa MHEHHH, CIEAYyEeT 0co00
ormetuTh MHeHHUE [1.A. JIymuHCKOH, KOTOpas paccMaTpUBaeT IeIecoo0pa3Hoe MPUMEHEHNE 3aK0Ha, KaK Ompejie-
JICHHOE KOHKPETHO MMPUHUMAEMOE pelIeHue, odnanaomee npu3HakaMu 3pHeKTUBHOCTH U NPAKTUYHOCTH B PAMKax
OTIpeJIeNIeHHBIX 00cToATeNnbCTB. LlenecooOpa3sHocTh, KaK CaMOCTOSTEIbHBIN MPUHIIUI, MPUMEHSIETCS B Pa3TUYHBIX
o0JjacTsax >KM3HH, HayKe, IPaBONPUMEHEHUH, U YaCTHOM >KM3HM. 3a4acTyl0 UMEHHO 3TOT MPUHIUI SBISIETCS OC-
HOBHBIM TIPH BBIOOpE NEHCTBHUM U IPUHATUH perreHni [1].

B mpaBe, menecoobpa3zHOCTh 3aKOHa 03HAYaeT, YTO OH JIOJDKEH ObITh MPUMEHEH TOJBKO B TEX CIydasx, KOrja
9TO HEOOXOAMMO U 1IeTIecCO00pa3HO IS JOCTIKEHHS ONPEeNICHHOM LEeNH, IPUHSATHE ONTHMAaIbHOTO PEHICHHUs. DTO
MHeHHe pa3genstor bascyr M.B. u Mapues A.U. [2].

Hexotopsie poccuiickue ydeHble paccMaTPUBAIOT BO3MOXKHOCTb MCIIOJIB30BAHUS IPUHLIMIIA YCMOTPEHHS B IIpa-
BONPUMEHHUTENbHON MpakTuke Poccun dyepe3 npu3mMy NpUHIMIA AUCTIO3UTUBHOCTH. OJIMH U3 TakuX y4eHbix, A.C.
AJeKcaHApOB, ONpeAesieT AUCIO3UTHBHOCTD KaK «CBOOOMY 00€HX CTOPOH AEHCTBOBATH LEECOO0PAa3HO B CBOMX
WHTEepecax». A MPUHIIAII 1IeTIeco00pa3HOCTH, MO0 €r0 MHEHHIO, «3TO CBOOO/Ia CTOPOHBI (B TOM YHCIIE OOBHHHTEIS)
MpeINpPUHUMATEG TO WM MHOE MpolleccyalbHOe AeHCTBUE, UCIIONB30BaTh TO MJIM HHOE MpoliecCyalbHOe MPaBo, OC-
HOBBIBasICh MCKIIOYHTENIFHO Ha COOOpakeHUs X 3(P(HEKTUBHOCTH, SKOHOMHH M BBITOJIBI JJISI JIOCTHIKCHUSI CBOETO
MpolieccyanbHOro UHTEpeca B aene» [3].

OpnHako, 6osiee BepHOW W IPUMEHUMOH siBiisieTcst Touka 3peHust H.H. KoBTyHa, KOTOpBIH akIieHTHpOBa BHUMA-
HUE Ha CYIIECTBEHHOM Pa3INYMy{ MPUHIUIIA JUCTIO3UTUBHOCTH M MIPUHIIMIIA IiesiecooOpazHocTy [4].

Wnes nucmo3uTHUBHOCTH MPEAIOJIATaeT, YTO CTOPOHBI B MPOLECCEe MMEIOT CBOOOAY BBIOOpa criocoda 3aliuThl
CBOMX NpaB U UHTEpecoB. CTOPOHBI MOTYT JOTOBOPHUTHCS MEXIy cOOO0M O MopsAKe pa3peleHus cropa, u cyn 0y-
JeT YYUTHIBATh WX JOTOBOPCHHOCTH TIPU BBIHECEHWH pelieHus. Maes 1menecooOpasHOCTH, ¢ JPyroid CTOPOHSHI,
NPEATOoJIAaraeT, YTO PEIIeHHUS TOJKHbI IPUHUMATHCS ¢ y4ETOM OOIIECTBEHHBIX HHTEPECOB U Lesel. Cyabl He MOTYT
NPOCTO CJIEJOBaTh BOJIE CTOPOH, OHU JIOJDKHBI YYUTHIBATH OOILECTBEHHYIO 3HAUMMOCTH JI€Jla U €0 MOCIEICTBHSL.
Takum 00pa3oM, uAeH TUCTIO3UTUBHOCTHU U LI€JIECO00Pa3HOCTH UMEIOT CBOM MPENMYIIECTBA U HeloCTaTKU. BriOop
MEX/1y HUIMH 3aBUCUT OT KOHKPETHOW CUTYAIlMH U Iieieil, KOTOpBIE CTaBsTCS Mepe]l MPOoIecCoM.

[TpuHnun uenecooOpasHOCTH W MPUHIMIT JUCIIO3UTUBHOCTH — JIBA OCHOBHBIX NPHHLUIIA, KOTOPHIE OTJIMYAIOTCS
JIpYT OT Apyra TeM, YTO MPHHIHUI [eIecO00pa3sHOCTH MpeAroIaraeT, Yo cBo0o1a AeCcTBUN yUaCTHUKOB MPaBOOT-
HOLICHWH OrpaHrYeHa 3aKOHOM W MyOJMYHBIM MHTEpecoM. JIMUHBbIE MHTEPEChl YUUTBIBAIOTCS TOJIBLKO B TOM CIIy-
yae, €CJI OHU HE NMPOTHBOpEYaT OOIIECTBEHHBIM HHTepecaM. [[puHIHI JUCTIO3UTUBHOCTH, B CBOIO OYepeib, Pe-
1ojaraeT, 4YT0 Y4acTHUKH MMEIOT IPaBO CBOOOIHO pacropspKaThCsl CBOMMH NPaBaMU M JAEHCTBOBATH 110 CBOEMY
YCMOTpPEHHIO. DTO OTIMYAETCA OT JTUCKPEIIMOHHOCTH, T/I€ YYaCTHHKHU MpOoIlecca MMEIOT MPaBO MPUHUMAThH perie-
HUS Ha OCHOBE CBOETO YCMOTPEHHS, HO TOJIBKO B PaMKax 3aKOHa.

[To muenuro H.H. KoBTyHa, npuHIMn nenecoo0pa3HOCTH NPaBONPUMEHUTEIBHON ESTEILHOCTH TOJDKEH OBITH
OCHOBaH Ha 3aKOHOMEPHOCTH, BHYTPEHHEH 0OOCHOBAHHOCTH M COOTBETCTBUU IIENIH, a TAK)KE JOJDKEH OBITH pazyM-
HBIM, IPAKTUYHBIM U TIOJIE3HBIM JUIsSl TOCTHXKEHHUS TIOCTABIICHHBIX 1eneH [4].

[Tpunnun uenecooOpa3HOCTH MPEACTABISETCS BaXKHBIM JIEMEHTOM MPOLECCYaIbHON JesITeIbHOCTH, KOTOPBIH
MO3BOJIIET JOCTHraTh IMOCTaBICHHBIX 1eneld Ooinee 3pdextuBHO. OH OCHOBAaH Ha TOM, YTO KaXKIOE ACHUCTBHE
JIOJDKHO OBITH OINpPaBIaHHBIM W COOTBETCTBYIOIIMM LIEJIH, & TAKXKE JOJHKHO OBITH BBIITOJHEHO Pa3yMHBIM M IpaK-
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TUYHBIM CIIOCOOOM. DTO MO3BOJISET HE TOJBKO OCTHUTaTh KEJIAeMbIX Pe3yJbTaToOB, HO U YIy4lIaTh MPOLECC BBI-
HIOJIHEHUS 3aa4u.

OpnHako, B&)KHO OTMETHUTh, YTO IPUHLHUI LEIECO00Pa3sHOCTH HE NOJDKEH MPOTHBOPEUNTh 3aKOHHOCTH. Hampo-
THUB, OH JJOJKEH OBITH COTJIacoBaH C 3aKOHOJATENbCTBOM U MPABOBBIMH HOPMAaMH, YTOOBI 00ECTIEYUTh 3aKOHHOCTD
U CIpaBeIIMBOCTD B MpoLiecce peleHus 3aaauun. [loaToMy, IpUHLIUT 11eTeco00pa3HOCTH T0JKEH OBITh UCTIONb30-
BaH B COYETAHUM C IPYTUMH NPUHLUIIAMU IPABONPUMEHUTEIBHON AEATENbHOCTH, TAKUMH KaK IPUHIMI 3aKOHHO-
CTH, CIIPaBEJIMBOCTH U CBOOOBI TOKAa3bIBAHHS.

B neMoxpaTHuecKoM MPaBOBOM TOCyJapCTBE HEOOXOAMMO COOMIOJATh MPUHLMI 3aKOHHOCTH. JTO O3HAYaeT,
YTO NPUHSITHE PELICHUI TOKHO OCHOBBIBATHCS HA 3aKOHE M MPOUCXOIUTH B COOTBETCTBHUHU C YCTAHOBJIEHHBIM IIO-
PSLIKOM.

UrnopupoBanue Koncrutynuu PO [5], mexxayHapogHoOro mpaBa M APYrux 3aKOHOB IPH OCYIIECTBICHUH Tpa-
BONPUMEHCHHUS SIBJIETCS MPOMU3BOJIOM, a HE L1e1eco00pa3HocThio. [Ipon3Bo xapakrepu3yercs: JUUHBIMU HHTEpe-
caMM M yuepOoM Ui IpaB IPYTux JIOJEH M I€MOKPaTU4EeCKOro MpaBOIOpPsIKa, B TO BpeMs Kak Lienecoo0pas-
HOCTh HampaiieHa Ha 3QQeKkTuBHOE oOecredeHne paB U 0€30IaCHOCTH BCEX TPaXKAaH, a TAKXKE Ha Pa3BUTUE TOC-
yIapcTBa U 00ILEeCTBa.

C nmpyroii cTOpoHsl, 11€71€CO00Pa3HOCTh B IPABOIPUMEHEHUH HAIIPABJIECHA HA 3aLIUTy IPaB U CBOOOA Ipa)<iaH,
YKpeIUIeHUE AEMOKpPAaTHYECKOTO MpaBomopsaka U Oe3omacHOcTh obmiectBa. LlenecooOpasHoe mpaBonpruMeHEHUE
MIOMOTAEeT CO3/1aTh YCIIOBHS JUIS Pa3BUTHUS TOCYAapCTBa U OOIIECTBa, 00eceurBasi CTa0MIBHOCTD U 3alIUTy MPaB U
cBO0O/I BCEX Tpax/IaH.

[LI". Mapduuuk BblAEISIET TP OCHOBHBIX KPUTEPHUS, KOTOPBIE OTIMYAIOT YCMOTPEHHE OT MPOU3BOJIA: COOTBET-
CTBHE JIEHCTBUH MPAaBOMPUMEHHUTENS 3aKOHY, LIeJIeCO00pa3HOCTh U 00IecTBeHHas mosie3HocTh [6]. O.A. [lankoa
TaKXe COorjlacHa ¢ 3TUM MHeHHeM. OHa CUMTAeT, YTO CHPABEAIMBOCTD SIBISCTCS TJIABHBIM OTIMYHEM YCMOTPEHHUS
oT mpousBoina [7].

YcMoTpeHre — 3T0 BO3MOKHOCTD JUIS TPABONPUMEHUTENS] IPUHUMATh PElIeHHs BHE JKECTKUX PaMOK 3aKOHa,
KOTJa 9TO HEOOXOUMO /ISl TOCTHXKEHUS CIIPaBENIMBOCTH M 00IIECTBEHHOM moie3HoCTH. OTHAKO, YCMOTPEHUE HE
JOJDKHO MPEBPAIaThCcsl B IPOU3BOJI, KOTOPBIM MOXKET IIPUBECTH K HAPYILIECHHIO MPaB IPa)1aH ¥ COLUAIBHON crpa-
BEAJIMBOCTH. BaxxHO, 4TOOBI yCMOTpEeHNE NPUMEHSJIOCH C YYETOM KOHKPETHOM CUTyallMu U OOIIMX LIEHHOCTeH 00-
niectBa. [IpaBonpuMeHUTENN NODKHBI 001aaTh BRICOKOW KBanu(UKAIKed U MOPaIbHBIMU MPUHIUIIAMH, YTOOBI
NPUHUMAaTh OOOCHOBAHHBIE U CIIPABEJIUBBIC PEILICHHSL.

W3 Bcero BBIIEN3I0KEHHOI'O MOKHO CHENIaTh BBIBOJ, YTO JH00asl IOPUANYECKAs AESTEIbHOCTh B 00JIACTH Tpa-
BOMpPHMEHEHHsI TpeOyeT peaiu3anuu Hanbojiee MpaKTHYECKH TOye3HOW M 3PdeKkTuBHOH nestenbHOCTH. B 3TOM
ciydae opma peanuzanuy MOXKeET ObITh Pa3IMIHOM.

[IpaBonpumeHuTENs, B 0OCOOEHHOCTH JOJLKHOCTHOE JIMIO, JOJDKHO NEHCTBOBAaTh B paMKax 3aKOHA, KOTOpbIE
UMEIOT 00s13aTEeNbHBIN XapakTep. B obmactu npaBonpuMeHeHus, 0COOEHHO B CylIeOHOM NMpaKTUKE, TPUHIIMIT JTUC-
MO3UTUBHOCTH SIBIISIETCS OJIHUM U3 OCHOBHBIX. OH Tpe/Ioaraer, YTo CTOPOHBI UMEIOT MPAaBO CBOOOHO paclopsi-
KaTbCsl CBOMMH IIPaBaMH U MHTEPECaMH, a TAKXKE BBIOMPATH CIIOCO0 3aIIUThl CBOMX IPaB.

st nosbimeHus 3¢p(EeKTUBHOCTH BCETO POCCHUIICKOrO MPaBONPUMEHEHHSI HEOOXOIUMO ONTUMHU3HPOBATH BCIO
IIPaBOBYIO JEATENBHOCTD B LIEJIOM, & HE TOJIBKO €€ OTJEJIbHbIE YacTU. B 3TOM CBsI3U, BBEIEHHE B POCCUNCKOE 3aKO0-
HOJATEIbCTBO MPUHIMIIA LEIeCO00Pa3sHOCTH (IUCKPELMOHHOCTH) AESITEIbHOCTH, OCYIIECTBISIEMON JOIKHOCTHBI-
MU JIMIAMH U TOCYIapPCTBEHHBIMU OpraHaMy HCIIOJHUTENIFHON BIIACTH, KakeTcs Lenecoodpa3HeiM. CyTh JHUCKpe-
IUOHHOTO pEllIeHHs 3aKII0YaeTCs B €r0 HApaBlIeHHOCTH Ha AP QEKTUBHOE TOCTHKEHHUE 1eJIel MPaBONpPUMEHEHHS.

Ontumu3anms MpaBoBOH JEATENLHOCTH B LIEJIOM BKIIIOYAET B ce0s1 HE TOJIBKO MPaBONPHUMEHUTEIHHYIO e TeIb-
HOCTb, HO U 3aKOHOJATEJIbHYIO U CyJeOHYIO eATeNbHOCTh. BBeieHre npuHImna 1eaecoo0pa3HoCTH B IPABOIPH-
MEHHUTENILHYIO JEATEIbHOCTh MOYKET YIYUIIUTh e¢ d3PPEKTHBHOCTh H Ka4eCTBO, YTO B CBOIO OYEpEe/b MMPHUBEACT K
TIOBBIIICHHIO JOBEPUS TPAXK/IaH K MPABOCYAHIO U TOCYJAPCTBEHHBIM OpTaHaM UCIIOJIHUTEIBHON BIaCTH.
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TeHJaeHIUH PA3BUTHUS AIMUHUCTPATUBHO-NIPABOBOI0 o0ecreyeHust
undpoBoii TpanchopMaui MOPCKOro TPAHCIIOPTA

Murga B.M., acnupaHr,
Tl'ocynapcTBeHHBINH MOpPCKOIl YHHBepcuTeT MMeHH aaMupaia ©.@. Ymakosa

Annomayua: pazgumue cospemMeHHolU MOPCKOU ompaciu mpedoyem 0ojiee npUCmMaibHO20 BHUMAHUSA U HAYYHO20
ucce006anUs, epy3onepesosKu mpedyom nogvluleHs Kaiecmea npedoCmagiaemMuIx Yy, ONMuMu3ayul npoyec-
€08, KOHKYDEHYUsI Ha MOPCKOM MpPAHcnopme mpebyem om ee yY4acmHuKos NOCMOAHHO20 PA36UMUSA U CO8ePULEH-
CMB0BAHUA, UMODbL He CHUMCAMb YPOBeHb KOHKYpenmocnocobnocmu. Ha nomows npuxoosm cospemenHvlie mex-
HOJIO2UU, 8 MOM YUCe U UHPOPMAYUOHHbIE, KOMOPbIE NO3GOJIAION ONMUMUSUPOBAMb YNPAGIeHUe NePesoO3KAMU U
NAGHUPOBAHUE MAPWPYMOS, A MAKAHCE PAYUOHATUZUPOBAMb UCNONIb308AHUE MOPCKO20 NPOCMPAHCNEA.

OOHUM U3 OCHOBHBIX NPEUMYUECME UCNONb308ANHUSA YUPDPOBLIX MEXHOIO2UL 8 MOPCKOU OMPACIU ABNIAEMCI 803~
MOJICHOCMb COKPAUeHUs peMeHU 00CMABKU 2PY3086, VIyuuleHue pabomsl MOPCKUX JO2UCMUYECKUX ONepamopos 8
COBPEMEHHBIX YCNOBUSAX.

B oannoii cmamve akyenm coenan HA paccMOmMpeHuu 2iasHblX Npeumyuecms yugdposoi mpancgopmayuu 8
MOPCKOU MPAHCROPMHOU OMPACIU, MAK KAK COBPEMEHHOe 00uecmso, 8 mom ducie noo s2udoi Medxcoynapoonoi
MOPCKOUL Opeanu3ayuu, yoeisem 3HavyumenpHoe GHUMAHUe pa3eueaiouumMcs Yu@dposovim mexHoI02UAM, MaKuM Kaxk
UCKYCCMBEHHbLI UHMEILIEKM, CEeHCOPHble MeXHOI02UU, UHMEPHem 6eujell, ABMOHOMHOe YpaGaeHue U MHOSUM OpY-
eum. Takowce 3aocmpsiemcs HUMAHUE HA AOMUHUCIPAMUBHO-NPABOBOM 0bOecnedeHun pazeumus OaHHbIX UHQpOp-
MayuoHHvIX 803MmoxcHocmel. Tak, nanpumep, 0OHUM U3 2ABHLIX OAPLEPOS ABNAEMC HEX8AMKA KEATUDPUYUPOBAH-
HbIX KAOpO8, KOMOopble MO2ym pabomams ¢ HOBLIMU MEXHON0UAMU, MAKIHCE, BbICOKASL CMOUMOCIb 8HEOPEeHUs. HO-
8bIX cucmem U 000pYO08aAHUsL MOdcem ObIMb Npenamcmeuem 018 paoda Manvlx u cpednux npeonpusmuil. OOHaxo,
criedyem yuecms, 4mo HeCMOmps HA cyujecmsylowue bapvepsl, yu@dposas mpancgopmayus a61aemcs neusdeic-
HbIM NPOYeccom 0151 MOPCKOU MPAHCNOPMHOU OMPACIU, U NOHUMAHUE BbI30606 U NPEUMYWeCmE IMo20 npoyecca
ABNAEMCS KNIOYOM K €20 YCReUHOU peanu3ayuu.

Knrouesvie cnosa:. uckyccmeenmvlii unmennieKm, MOPCKAs UHGPACmMpyKmypa, yugposuzayus, aOMuHUCmpa-
MUBHO-NPagoeoe obecneyenue, Yupposas mparnchopmayus

Jas uutupoBanusi: Murna B.M. TenaeHnnn pa3BuTrs aIMIHACTPATHBHO-TIPABOBOTO oOectieueHus nu(poBoit
tpanchopmaiu mopckoro tpancnopra // International Law Journal. 2023. Tom 6. Ne 6. C. 83 — 86.

IMoctynuna B penakumto: 27 mas 2023 r.; Ilpunsara B nopadborannom Bune: 20 utons 2023 r.; OmoOpena s
nyOomukanyu: 21 utomnst 2023 r.

Trends in the development of administrative and legal
support for the digital transformation of maritime transport

Migda V.M., Postgraduate,
Admiral F.F. Ushakov State Maritime University

Abstract: the development of the modern maritime industry requires closer attention and scientific research,
cargo transportation requires improving the quality of services provided, optimizing processes, competition in
maritime transport requires its participants to constantly develop and improve in order not to reduce the level of
competitiveness. Modern technologies, including information technologies, come to the rescue, which make it pos-
sible to optimize transportation management and route planning, as well as to rationalize the use of maritime
space.

One of the main advantages of using digital technologies in the maritime industry is the possibility of reducing
the time of cargo delivery, improving the work of marine logistics operators in modern conditions.

This article focuses on the consideration of the main advantages of digital transformation in the maritime
transport industry, as modern society, including under the auspices of the International Maritime Organization,
pays considerable attention to developing digital technologies such as artificial intelligence, sensor technologies,
the Internet of things, autonomous management and many others. Attention is also focused on the administrative
and legal support for the development of these information capabilities. For example, one of the main barriers is
the lack of qualified personnel who can work with new technologies, also, the high cost of implementing new sys-
tems and equipment can be an obstacle for a number of small and medium-sized enterprises. However, it should be
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taken into account that despite the existing barriers, digital transformation is an inevitable process for the mari-
time transport industry, and understanding the challenges and advantages of this process is the key to its successful
implementation.

Keywords: artificial intelligence, marine infrastructure, digitalization, administrative and legal support, digital
transformation
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Beenenue

B coBpeMenHOM oO1miecTBe mudpoBast TpanchopManys 1 MH(GPoBU3aKs — 3TO HE MIPOCTO MOJHBIC CIIOBA, ATO
peanbHOCTh, KOTOpas yXKe 3aTpOoHYJ1a MHOTHE OTpaciy, BKIt04Yast MOpcKkoi cektop. KomMmanuu u cyJ10BbIE MHKEHE-
PBI TOJDKHBI OBITH TOTOBBI K STHM M3MEHEHHSM, YTOOBI OCTaBaThCs KOHKYPEHTOCIIOCOOHBIMHU U YCIIEIIHBIMU B 0Y-
nymeM. OnHako IaHHas MpobjeMa He SBIAETCS eIUHCTBEHHOM, OCTPO CTOUT BOIIPOC IPABOBOM periaMeHTaLuH
TaK aKTUBHO BBOJMMOI nu¢poBoii TpaHcopMalyy, BCeX NPaBOOTHOIICHUH BOSHUKAIOIINX B CBSI3H C IPUMEHEHU-
€M COBPEMEHHBIX TEXHOJOTHH, KaK IU(POBBIX, TaK U UHPOPMAIIOHHBIX.

B coBpemenHOM Mupe Lu(poBHU3aIUs ABISETCS OAHUM M3 KIHOYEBBIX MPOLECCOB, KOTOPBIA 3aTparuBaeT MHO-
TUe OTPacid SKOHOMUKH, BKIItOUas MOpckyro. OnHako, Kak nokaspiBaroT uccnenoBanust O.H. ITanamapesoit, T.b.
MopaBUHOBOH U psijia IPYrUX MCCiIeaoBaTeieii, nudposas TpaHCHOpMaIHs CTAJKUBACTCS C PSIOM HpodieM, cpe-
JT1 KOTOPBIX 0C000E MECTO 3aHUMaeT KubepoOe3onacHocTh [ 1, 2].

CoBpeMeHHBIE yueHbIC OAYEPKUBAIOT, YTO OE€30MACHOCTh SIBJISIETCS] IPUOPUTETHON HapaBHE C PAaCIIMPEHUEM
Kpyra npuMeHsIeMbIX HH()OPMAIIMOHHBIX TEXHOJIOTUH B MOPCKOH OTpAaCIiv, TaK KaK SIBISCTCS 3HAYMMBIM U UCTOPH-
YEeCKH CIJIOHBIIMMCSI CEKTOPOM, B KOTOPOM aKTHBHO COOJIOJAcTCS 3aKOHOJATEIhCTBO O OE30MacCHOCTH, KaK Ha
HaIlMOHAJIBHOM, TaK U Ha MEXXIYHapOIHOM YPOBHSIX.

[TomMuMO yKa3aHHBIX BBIILIE, BBIACIAIOTCS M TaKUe MPOOJIEMbI, KaK CTaHIapTU3aLUsl, HEOIPEIEICHHOCTh B BbI-
60pe IIPUMCHACMBIX TGXHOHOFI/Iﬁ, HEAOCTATOYHOCTh TCXHHUYCCKHUX W MATCPUAJTIBHBIX PECYpPCOB, YTO TAKIKE, B ILIC-
JIOM, MOXKET HpemnsTcTBOBaTh Lu(poBoi TpaHchopmarmu. Oco00 BBIAEISIOTCS «UHEPLMS» U «COIMPOTHUBIICHUE)
COTPYZAHHUKOB, KaK IMPEIMATCTBYIOLINE Pa3BUTUIO BCETO MPEIANPHUITHS B BOIPOCAX BHEAPEHHS HOBBIX MH(OpMAIH-
OHHBIX TEXHOJIOTHiA, IMEHHO HEXEeJaHHWE COTPYAHUKOB SBISICTCS CACPKHBAIOIIMM (aKTOPOM, aKTHBHO MpEIsT-
CTBYIOIIMM CBOEBPEMEHHOM IUPPOBOIT TpaHCPOPMAITHH.

OcHOBHasi 4acTh

Hudposast TpanchopmMaiusi MpeacTaBiIsieT coO0il CIOXKHBIA Tpolecc, BCTPEUAIOIIUN 0OJbIIOE KOJIMYECTBO
NPEMNSTCTBUI, HA KOTOPBIH OKa3bIBAIOT BIIHMSIHUE, KaK YelloBeYecKuid (akTop, TaK ¥ MHOTHE JPYyrue, SJKOHOMHYE-
CKHue, MOJUTHYECKUE U mpoune. B Takux pamkax HEOOX0IuMO cPOpMUpPOBATH YETKOE MOHUMAHUE, YTO PA3BUTHE
OJTHOTO OTZEJIBHO B3ATOrO NMPENNPUSATHA aKTUBHO BIMAET HA Pa3BUTHE BCEH MOPCKOW OTPACiU B LEJIOM, [TO3TOMY
NPy BHEIPEHUHM COBPEMEHHBIX WHPOPMAIMOHHBIX M HU(PPOBBIX TEXHOJOTUH I1e1eco00pa3Ho YUUTHIBATh BCE BO3-
MOYKHBIE PHCKU M Ipobiemsl. lepen opranuzaiueil ¥ rocyJapcTBOM, B LIEJIOM, CTOUT OCTpas HEOOXOAMMOCTh HE
TOJIBKO obOecreueHuss KuOepOe30MacHOCTH, HO U MOBCEMECTHOIO (POPMHUPOBAHUS HOBOM «IM(POBOM KyJIbTYpHI»,
Pa3BUTHUA U COBCPUICHCTBOBAHUSA HABBIKOB U KOMHeTeHHI/Iﬁ KaZpOBOTO COCTaBa, MPUBJIICUCHNUEC B OTPACiIb TaJIaHT-
JIMBBIX pAa0OTHUKOB, a TAKXKE 00eCIICUeHNE COTPYAHUYECCTBA C 3aUHTEPECOBAHHBIMU CTPYKTYPaMH.

B paMkax ykazaHHbBIX IpoOJieM, BO3HHUKAET ellle 0/1Ha — «H(PoBas 3peJ0CTb», TO €CTh (aKTHUecKas mpodiema,
MOKAa3bIBAIOIAsl HE3PEJIOCTh PaOOTHUKOB OPraHW3allMd M OpPraHW3allid B IIEJIOM K TEpeXoqy W HCIOJIb30BAHUIO
COBpeMEHHBIX TexHonorui. [Topoii aTa mpobiieMa BO3HUKAET B CBSI3U C OTCYTCTBHEM NMPO(QECCHOHANBHBIX HABHI-
KOB, HO 324acCTyIO 9TO OCHOBHOH ()aKTOp, TOBOPAIINI O HEOOXOIUMOCTH CTPYKTYPU3ALMH OPTaHN3allM U BHEApE-
HUsSI MHHOBALIMOHHBIX TEXHOJIOTHH, OOECHEeYMBAIOIMX IOATOTOBKY HPEANPHATHS K NPUMEHEHHIO LHHU(POBOTO
YIIpaBJIEHUS.

OCHOBHBIMU 3aga4aMi, KOTOPBIC CTOAT NEPE] PYKOBOJACTBOM MPEANIPUATUA ABIIACTCA HCO6XO)II/IMOCTB moaro-
TOBHUTH MEPCOHAN K HUPPOBHIM NPEOOpa30BaHUSIM, 00ECIICUNTh €r0 CBOEBPEMEHHOE 00yUYEHHE U TOBBILICHHE KBa-
TuUKAIIN, CTUMYJIHPOBAThH ITOBBIIIEHUE YPOBHS U KayecTBa pabOTHl B paMKax HOBBIX TEXHOJIOTH.

B cBoux nccnenopanusx M.B. borHaprok 1 M.W. KnaccoBckass 0TMEYArOT, YTO OTE€YECTBEHHBIC MPEANIPUATHUS
MOPCKOH OTpPaciiv, He OCYIECTBIISIOIINE NIEPEX0] K COBPEMEHHBIX HH(POPMALIMOHHBIM M HU(PPOBBIM TEXHOJIOTHSIM,
a paloTaloIIne «I10 CTApUHKE), MPUMEHSS CIOKHUBILYIOCS MPAKTHUKY M HUCIIOJIB3Ysl JIMIIb TPAAULUOHHBIE TPUHIH-
IIbI pa6OTBI nmpearnpuATrsd, HE UMCIOT KOHKYPCHTHBIX IMPEUMYIICCTB, YTO BJIHACT B CBOIO OYCPECJIb Ha CHUIKCHUC
000poTOB Beel nesTenbHoCTH [3].
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Hamnbonee nepcrieKTUBHON TEXHOJOTHEH MPEACTABISIETCS «OJIOKYEHH», KOTOPBIA MTO3BOJIUT CHU3UThH U3JCPKKH
Y PUCKH TIPH TPAHCIIOPTHUPOBKE TPY30B, YCKOPUT MPOILECCH JOCTAaBKH, a TaKKe 00ecrednT 0e30MacHOCTh U MPo-
3pavHOCTh COBEPIIAEMBIX TPAH3aKIHMA. TaKie TEXHONIOTUN yXKe aKTHBHO IPUMEHSIOTCS Ha MOPCKOM TPaHCIIOpPTE.

HecmoTpss Ha HEOAHO3HAUHYIO PEAKLUHUIO COBPEMEHHOTO HAYYHOTO COOOIIECTBA, aKTUBHOE CONPOTHBICHHUE
mudpoBoii TpanchopMalnuu, B CBA3M C HEBO3MOXKHOCTHIO IOBCEMECTHOTO BBEICHHS aBTOMAaTH3alMU Ou3Hec-
MIPOIIECCOB U OMPEAENIEHHOTO CKENTUIIM3Ma M OOS3HU COKpaIleHHs] OOJBIIOro KOJIHIECTBa PaOOTHUKOB MOPCKOM
OTpacyu, Bce-TaKu MPU3HAETCs 0c00ast 3HAUMMOCTh M TOJIOKUTEBHBIH 3 (EeKT OT MPOBOAMMON U(poBOH TpaHC-
(hopmanuu, KOTOpast HPUHOCHUT 3HAYNTEIIbHBIE TPEUMYIIECTBA.

Hudposast Tpancopmarmst MOPCKOM OTpaciy yxe Hadanachk. Hampumep, B HEKOTOPBIX TIOPTAX YK€ HCIIONB3Y-
FOTCSI CUCTEMBI aBTOMATHYECKOTO YIPABIEHHsI 1 MOHHUTOPUHTA, KOTOPBIE TIO3BOJISIOT KOHTPOJIMPOBATH IBHKCHHE
CYJIOB U IPY30B, a TaK:K€ ONTHUMHU3UPOBATH POLIECCH TIOTPY3KH U pasrpy3ku. Taxke BHeApeHHE HUPPOBBIX TEXHO-
JIOTHI MOKET yIMy4YIINTh SKOJOTHIECKYIO CHTYallli0 B MOPCKOHM OTpaciiv, HalpuMep, ¢ TIOMOIIBIO UCTIOIh30BaHHUS
6onee 3¢ (heKTUBHBIX CUCTEM YTHIIH3AIMHA OTXOIOB.

AKLEHTHPYS] BHUMaHHE HAa COBPEMEHHBIX TeHCHLIUIX Pa3BUTHS U LMPPOBOH TpaHc(opMalmu MOPCKO# oTpac-
I, CIIEAyeT OTMETHTh OCHOBHBIE U3 HUX:

1. HckyccTBEeHHBI MHTEIIEKT HAXOAUT MMOBCEMECTHOE NMPUMEHEHUE B TPAaHCHOPTHOW oTpaciu. JlaHHOU
CTPYKType yIaeTcs MaKCUMallbHO 3()(EKTUBHO ONTUMH3MPOBATH BCE PYTHHHBIC ONEpalMid M MPOLECCHl, H OCY-
HIECTBIISATh UX B MAKCUMAJIbHO KOPOTKHE CPOKH. Tak, HanmpuMep, UCKyCCTBEHHBIH WHTEIUIEKT B CYUTAHHBIE CEKYH-
ITBI MOYKET PacIpeleTUTh TPY3bl MEKIY COTHSIMH 3aXOJAIINX B IOPT CYAOB, MMOA00paB HanboJee MpHeMIIeMbl Ba-
PHAHT OTIIPABKHU IMOCIEAHHUX. Takke CHUCTeMa MCKYCCTBEHHOTO MHTEIEKTa MOXKET C BBICOKOH JOCTOBEPHOCTHIO
MPOCYUTATh BO3MOKHOCTh CTOJIKHOBEHHS CYJIOB M 3apaHee OMOBECTHTH 00 ATOM KallMTaHOB, AaB JIOTIOJHUTENEHOE
BpeMsl JUIS TIPUHSITUS PellieHrs. B 1eJoM cieayeT OTMETHTh, YTO JAaXe B CHIIY CYIIECTBEHHBIX 3aTpaT Ha BHEJApe-
HUE CHCTEMBI B pabOTy MPEINPHUATHS, OTCYTCTBHE B HACTOSAIIEE BPEMs PETJIaMEHTOB YIPaBIEHUS CHCTEMAMH HUC-
KYCCTBEHHOTO HWHTEIJIEKTa, W HEIOCTATOYHOTO HOPMATHBHO-NIPABOBOTO PETYJIMPOBAHHSA, MOTEHIHANT IH(POBOM
TpaHc(hOpPMAaIIUK OTPOMEH.

2. He menee mHTEpecHOU mpeacTaBiseTcsl MpodiieMa BHEAPEHUS! CEHCOPHBIX TEXHOJOTHH, TO €CTh IMOJ-
KITFOUeHHsI 000pyTOBaHMSI K JaTYHKAM, KOTOpbIE OyIyT OTCIEKHUBATh COCTOSIHUE TEXHHUKH U MIPABUIIBHOCTD €€ pa-
00TBI, 1 HEOOXOAMMOCTh MPOBEACHUST 00CTY)KHBaHU, UCKIIIOYAst PYyIHOU TPyJ. DTO MO3BOJISET CHU3UTH 3aTPATh
Ha PEMOHT W OOCIY>XMBaHHE CY/IHA, a TaK)XE MOBBICUTH 0€30MacHOCTh TutaBaHusl. CEHCOpHAsl TEXHOJIOTHS TaKKe
WCTIONB3YeTCs B IPYTHX BUIAaX TPAHCIIOPTA, TAKUX KaK aBTOMOOWIH U camolieTl. OJTHAKO, OCTaeTCs HeyperyIupo-
BaHHBIM BOIpOc 00 aJMUHHCTPAaTHBHON OTBETCTBEHHOCTH, B ciiydae cOOeB WM HecpaOaThIBaHHs AaHHOW CHCTe-
MBI, YTO TaKKe TpeOyeT 0COO0T0 HAYYHOTO PACCMOTPEHUS U COOTBETCTBYIOIIETO 3aKOHOIATEIHHOTO 3aKPETICHHUSI.

3. AKTHBHOE TIpHMEHEHHe POOOTOTeXHUKH B 3D-TieuaT Taxke SBISIETCS MIePCIIeKTUBHBIM HalpaBiIeHHEM
Y TIO3BOJISIET PEIIMTh MHOTHE 33Jla4d B MUHUMAJILHO KOPOTKHE CpokH. Tak, Hanmpumep, npuMmeHeHune 3D-neuatu
py HE0OXOJAUMOCTH COYHOM 3aMEHBI KaKOM-IN00 JIeTaln Ha Cy/HE, CYyIIECTBEHHO COKpAIlAeT CPOKH, HCKIFOYaeT
pacxonbl Ha octaBKy. OJTHAKO U 37IeCh OCTPO BCTAET BOMPOC O HEOOXOAWMOCTH pa3pabOTKH IIETIOTO Psijia peria-
MEHTOB U TIOJIOXKEHHUU, KOTOPhIE C TIPAaBOBOW TOYKH 3PEHHUS CAETAFOT ATH MPOLECCHl 3aKOHHBIMU H OTIPEAETST OT-
BETCTBEHHBIX JIMII, HA CITy4ail BOSHUKHOBEHHS BHEIITATHOM CUTYallHH.

4. OCTpo CTOUT BOMPOC MPABOBOTO PErYIIMPOBAHUS OSCHIIOTHOTO TPAHCHOPTAa M TEXHOJOTHH, KOTOphIE
MIPH 3TOM TIPUMEHSIOTCS. B mepcrnekTrBe, aBTOHOMHOE CYIOBOXKICHHE WMEET OTPOMHBIN TOTEHIMAN, 10 Mepe
BHEJIPCHUS ITAHHOM TEXHOJIOTHH TPECTABISICTCS 3HAYUTEIbHOE TTPe0Opa30BaHue HBIHE JEHCTBYIONIMX HABUTAIU-
OHHBIX cucTeM. OJTHAKO, JUIS BHEJPEHUS TAKKX TEXHOJIOTHI HEOOXOIUMO TPOBECTH COOTBETCTBYIOIINE MCIIBLITAHHS
U J0Ka3aTh 3P(HEKTUBHOCTh OSCHHUIOTHOTO CY/IOBOXIEHUS, OCOOCHHO B YPE3BBIYaWHBIX CHUTYallUsX, TAKHX, KakK,
HarpuMep, HITOPM.

5. [TepcniekTHBHBIM HampaplieHHeM B chepe HuQpoBoil TpaHCHOPMAIIUK HA MOPCKOM TPaHCIIOPTE TaKKe
SBIISIIOTCS TU(POBEIE TBOWHUKHU, TO €CTh KOMHMH PEAbHO CYIIECTBYIOIIMX MOPCKUX €IWHUI], HX OTOOpaXKEHHE B
IU(QPOBOM MIPOCTPAHCTBE C COXPAHEHHEM BCEX MapaMETPOB M IOKa3aTelsei, 4TO MO3BOJIUT HANAJAUTh MAKCUMAJIb-
HOE B3aMMOJICHCTBUE KaK B PeajJbHOM BPEMEHH, Tak U B IidpoBoM mMakere. Ho mpu 3TOM BCTaeT Bompoc o HeoO-
XOJMMOCTH (POPMHUPOBAHUS 3aKOHOJIATEIEHOW OCHOBBI 3aIIUTHl HHPOPMAIIMU O TaKUX «IH(PPOBBIX TBOWHUKAX» U
MCKITIOYEHHE BO3MOXKHOCTH 3JI0yTIOTPEOIEHHUS CO CTOPOHBI JIML, KOTOPbIE UMEIOT IOCTYII K 3TOH TEXHOJIOTHH.

B 1enom, MOKHO clienaTh BBIBOJI, YTO MPECTABICHHBIE TEXHOIOTUHU HE SIBISIOTCS €JUHCTBEHHO BO3MOXKHBIMH,
pasBuTHe NUPPOBON TpaHCHOPMAIIMU OCYIIECTBISETCS aAKTUBHBIMU TEMITAMH W IIpeJIioiaraeT B OJroKaiiiee Bpe-
MSI CO3HaHHME BCE HOBBIX M HOBBIX BO3MOXXHOCTEH, cuCTeM M mporpamMM. OgHaKO IJIsl OCYIIECTBICHHS yCHEITHON
IUQpoBOil TpaHCPOPMALIUK 1ENIeCO00Pa3HO AETANbHO U3y4yaTh, aHAIM3UPOBATh U MPOBEPATH HA MPAKTHKE pa3pa-
OaThIBaeMble TEXHOJIIOTUYECKUE HOBOBBEJICHUSI, & TAK)KE CBOCBPEMEHHO pa3padaTbIBaTh U MPHHUMATH HOPMATHBHO-
NPaBOBBIE AKTHI, PErJIAMEHTHI, TOJIOKEHHUS HX PETIIaMEHTUPYIOILHE.
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AKTyajlbHbI€ ACMEKThl HAYYHOH KOHUENUUH MPABOBOI0 MOHUTOPHUHIA

IMapunos ILII., acnupanT,
T'ocynapcrBeHHblil MOPCKOM YHMBepcUTeT MMeHU aamupana O.@. Ymakosa

Annomayusa: ¢ cmamee paccmampusaemcsi npodema npagogo2o MoHumopunea. B nacmosawee epemsa npaso-
80U MOHUMOPUHZ BbI3bIBAENT MHO20 CHOPO8 8 HAYYHOU cpede. B pamkax coepemenHOl npasonpumeHumenbHoll
NPaKmuKu, YHKYuYu MOHUMOPUHSA CB0OAMCS K AHAU3ZY 3AKOHOOAMENbCMBA U OMCAEHCUBAHUIO, KAK NPOUCXO0O05-
Wux usMeHeHul, max u OuHamuxu npasonpumerenus. OOHaAKoO maxkoe npumMeHeHue He pacKkpbléaenm 6ce2o NomeH-
yuana npaso8oeco MOHUMOPUHea, He 3ampazusdaem e2o0 CYWHOCMb U yeau npumereHus. B pamvxax ykazannozo yene-
€000paszHo 2060pUMb 0 HEOOXOOUMOCMU UCCIE008AHUS BONPOCO8 CMAHOBICHUS U PA3GUMUSL UHCIMUMYMA NPaso2o
MOHUMOPUH2A, KOMOPbLIL ABNAEMC BANCHLIM UHCIPYMEHMOM OPMUPOBAHUS OCHOB IPheKmueHo2o u cnpaseonu-
6020 npasonpumenenus. OH no38oisem BbIAGIAMb NPOOIEMbl 8 3AKOHOOAMENbCMEe U NPABONPUMEHUMENbHO
npakmuke, a maxce npeonazams pewenus 08 ux ycmpamenus. Baswcuvim nanpasnenuem passumus npasosoeo
MOHUMOPUH2A ABNAEMCS €20 NPUMEHEHUEe 8 PAMKAX pa3padOMAHHbIX NPOSPAMM U UHPOPMAYUOHHBIX MEXHON02UL,
no3eonAwux cobupams u oopabameisams OOIbUIUE 00BbEMbI UHGDOPMAYUU, CUCIIEMAMUIUPOBAMb NOTYUEHHbIE
OaHHble U HA UX OCHO8e 8bipabamvleams Ighpexmusnvle peutenus. Taxice 8aANCHO YUUMbIBAMb MEHCOVHAPOOHDILL
onvim 6 obnacmu npasoeo2o MoHumopumea. I’ ocyoapcmea axkmueno 6Heopsiom maxoti 6U0 MOHUMOPUH2A, U HA €20
0CHOGe 8bIPAOAMbBIBAIOM CBOU, MAKCUMANLHO NPUMEHUMblE 8 00Wecmae, MemoOUuKU U MexHoI02UlU, KOmopble MO-
eym Obimb noae3Hvl 05 YIYUUeEeHUS. NPABOBO2O MOHUMOPUH2A 68 OpYeuX cmpaHnax. B yenom, npasosoii monumopumne
criedyem npusHamv HeOMbeMAEeMOU YACMbIO COBPEMEHHOL NPABOBOL CUCEMbl, KOMOpPbIll, 00HAKO, mpebyem no-
CMOAHHO20 PA3BUMUS U COBEPUIEHCINBOBAHIS.

Knrouesvie cnosa: npasosoii MOHUMOPUHe, 20CYOAPCMBEHHAS NOIUMUKA, NPABOBAs CUCMeMd, NPA8O8oe 603~
delicmaue, 3aKOHO0amenbCmaeo, IPHeKmusHOCmb NPABONPUMEHEHUS

Joist murupoBanus: [Tapunos I1.I1. AkTyanbHble acClIeKThI HAYYHOI KOHILICIIIMK PaBOBOro MonuTopunra // In-
ternational Law Journal. 2023. Towm 6. Ne 6. C. 87 — 90.

INoctynuna B penakiuto: 29 mas 2023 r.; [Ipunsta B nopadoranHoM Buze: 30 mas 2023 r.; OnoOpeHa mjis myo-
yukamuu: 21 uronsa 2023 1.

Actual aspects of the scientific concept of legal monitoring

Parinov P.P., Postgraduate,
Admiral F.F. Ushakov State Maritime University

Abstract: the article deals with the problem of legal monitoring. Currently, legal monitoring causes a lot of con-
troversy in the scientific community. Within the framework of modern law enforcement practice, monitoring func-
tions are reduced to the analysis of legislation and tracking both ongoing changes and the dynamics of law en-
forcement. However, such application does not reveal the full potential of legal monitoring, does not affect its es-
sence and purpose of application. Within the framework of the above, it is advisable to talk about the need to study
the issues of the formation and development of the institution of legal monitoring, which is an important tool for
forming the foundations of effective and fair law enforcement. It allows you to identify problems in legislation and
law enforcement practice, as well as offer solutions to eliminate them. An important direction in the development of
legal monitoring is its application within the framework of developed programs and information technologies that
allow collecting and processing large amounts of information, systematizing the data obtained and developing ef-
fective solutions based on them. It is also important to take into account international experience in the field of le-
gal monitoring. States are actively implementing this type of monitoring, and on its basis develop their own meth-
ods and technologies that are most applicable in society, which can be useful for improving legal monitoring in
other countries. In general, legal monitoring should be recognized as an integral part of the modern legal system,
which, however, requires constant development and improvement.
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Beenenue

CoBpeMEHHOE POCCHIMCKOE OOIIECTBO M TOCYJIAPCTBO CTAIKUBAIOTCS C PSIOM IMPoOJIeM B 00JIACTH MPAaBOBOTO
COBEPIIICHCTBOBAHMSI IIPOBOJMMON TOCYIapcTBOM NONUTUKH. [Ipu aToM, 1t n3ydeHus 2P PeKTHBHOCTH JOCTHTHY-
THIX PE3yJbTaTOB, 3a4aCTyI0, CPEJAM BCEX UMCIOIIUXCSI CPEACTB M METOJOB, 0CO00E MECTO OTBOJAUTCS UHCTUTYTY
MPaBOBOTO MOHUTOPHHTA.

IIpaBoBOI1 MOHUTOPHHI — 3TO CUCTEMATHUYECKH MTPOBOJUMOE HCCIEAOBAHUE MPAKTUKU MPUMEHEHUS 3aKOHOZa-
TEJBHBIX OCHOB C IEJIBIO BBISBICHUS WX CHIIbHBIX U CIa0bIX CTOPOH, a TAKXKE BBIABICHHS KOJLIM3UI U MPOTHBOpE-
yuii. JlaHHBIA WHCTUTYT MOXET OBITh MCIIOJIB30BaH IS OleHKU 3(h(DEKTUBHOCTH MPABOBBIX HOPM, MEXaHU3MOB MX
peanu3anuy, a TAaKKe 3a4acTyr0 HAIPABIEH Ha UX COBEpIICHCTBOBaHUE. HeocrmoprMbpIM IpeMMyIECTBOM IPaBOBO-
r0 MOHUTOPHHIA B CPAaBHEHHUU C MHBIMHU FOPUINYECKUMU UHCTPYMEHTAMHU CJIEAYET CUUTATh T€ BO3MOKHOCTH, KO-
TOPBIC MO3BOJISIFOT BBISABIATH MPOOJEMBI, KOJUTU3WU TpaBoNpuUMeHeHUs. [[paBOBOW MOHHMTOPHHT, KaK CIIOXKHBIH
MHOTOTPAaHHBIN MPoIIecc, TPeOyeT BRICOKOW KBAMH(UKAIINY 1 CHIETIHAIFHBIX 3HAHHHA, B TOH 00JIaCTH, B KOTOPOI OH
OCYILECTBIISETCSL.

B nenom, npaBoBoif MOHUTOPHUHT SIBISETCS BaKHBIM MHCTPYMEHTOM JJISI M3yUCHUS B3aUMOJACUCTBUS rOCyap-
CTBEHHO! NOJINTHKHU U MPAaBOBOW NMpakTUKU B Poccuiickoint @eaepanuu.

AKTHBHOE yBeIH4YeHHE ITPAaBOBOTO MacCHBa, HEMPEPhIBHAS pa0d0oTa 3aKOHOAATENs] HETAaTHBHBIM 00pa30M BIIHSIOT
HAa BO3MOXHOCTh OCYILECTBIICHUSI KOHTPOJS 3(PPEKTUBHOCTH MPUMEHIEMBIX MTPABOBBIX HOPM M, COOTBETCTBEHHO,
OTPaHMYHUBAIOT MOJIOKUTEIIBHBIN A3PGEKT OT MPaBOIPUMEHEHHUS B paMKax Bcero ooriectsa. [IpaBoco3nanue Hace-
JICHWsI HE YCIIEBaeT MpeTepreBaTh HEOOX0AUMbIE H3MEHEHHS, UCKITFOUUTENHHO B CHITY CTPEMHUTENBHO MEHSFOIIIETO-
Csl 3aKOHO/IaTEeNbCTBA, YTO B II€JIOM, HETraTHBHO CKa3bIBa€TCSA HA (POPMHUPOBAHWHU U peaTu3allii OJTUTHYECKUX HH-
TepecoB rocyaapcTa. CKIIaabIBAIONINECS 0COOCHHOCTH MPaBONPUMEHEHUS, TIOTPEOHOCTh UX CBOCBPEMEHHOTO H3-
MEHEHMsI, 1 00YyCJIaBIMBAIOT HEOOXOIUMOCTh COBEPIICHCTBOBAHMS BCEW IMPAaBOBOWM CHUCTEMBI rocynapctsa. Ilpu
3TOM BHIUTCS, YTO Ja)ke HE3HAUMTEIbHOE YIIPOIICHNE MPOIEAYPHI Pa3padOTKH U MPUHATHS 3aKOHOB M MHBIX HOP-
MAaTHBHO-TIPABOBBIX aKTOB, MOTYT B 3HAUUTEIBHON CTEIICHN YCUIIUTh JTOCTYITHOCTD U <JIETKOCTh BOCIIPHSITHSD) Mpa-
BOBOH MH(opManuu B 00IIeCTBeE.

B pamkax ckazaHHOTO, TaKXKe CIIEAyeT OTMETHTh, YTO TMOBBIIICHHE TPAMOTHOCTH HACEICHUS MOXKET OBITh JIO-
CTUTHYTO H MOCPEACTBOM PETYISPHO MPOBOIUMON OOIIECTBEHHOW PabOTHI, YTO B CBOIO OUEPE/h IMOBJICUET YIIyd-
HICHUE BCEl MPaBOBOW CHCTEMEBI, 00ecTIeunT ee 3PPEKTHBHOCTS.

OTciienTh U BBISIBUTH IOTPEOHOCTH OOIIECTBA U TOCYJaPCTBa, KaK B COBOKYITHOCTH, TaK U OT/JEIbHO, TI03BOJISI-
€T UHCTUTYT MPaBOBOr0 MOHUTOpUHIa. OJHAKO, B HACTOSILEE BPEMS, PA3BUTHE NMPABOBOIO MOHUTOPUHIA U MPU-
MEHEHUE €T0 B NPAKTUYECKOW JESTEIBLHOCTH BCTPEUAET psi/i NpensaTCcTBUM. Tak, Hampumep, B HAYYHOH JTUTEepaType
HE pa3paboTaHbl BOIPOCHI TEOPETHUUECKOTO XapaKTepa, OTCYTCTBYET €IuHas BhIpaOOTaHHAs CHCTEMa €ro OpraHu-
3aIMU U TIOPAIOK €0 MPOBENCHUS, C YYETOM MaKCHUMAIIBHO 3PPEKTUBHBIX BO3MOXHOCTEH, HE ONpeieNieHbl KpUTe-
puHd, B COOTBETCTBHH C KOTOPBIMH OYIET MIPOBOIUTHLCS OIEHKA MPABOBOM CUCTEMBI, a TAKXKE PeaIbHOCTh U 3HAUM-
MOCTH TIOJTyYEHHBIX 0000IICHHBIX PE3YyIbTATOB VIS KU3HH JIFOJICH 1 00IIECTBA B IIEJIOM.

WHCTUTYT IpaBOBOTO MOHUTOPHHTA TPEOYET MPUCTAILHOTO HAyYHOTO BHUMAHWS, aHAJIN3a JAaHHBIX, OCHOBAH-
HBIX Ha MPAaBOMPUMEHUTEIFHON MPAKTUKE U €€ TIOCIE/ICTBUSIX, YTO IMO3BOJIUT BEIPA0OTATh EIMHBIE AITOPUTMBI pa-
00ThI ¢ MPOOIEMHBIME CepaMU ¥ BO3HUKAIOUIUMH MOTPEOHOCTSIMH 00IecTBa. DOpMUPOBAHUE €UHON CUCTEMBI
MIPaBOBOTO MOHUTOPWHTA MOET CTaTh HEOCIIOPHMO BaYKHBIM IIAarOM Ha MYTH K TMPeoOpa30BaHMIO U COBEPIICHCTBO-
BaHUIO MIPABOBOM CHCTEMBI TOCYJapCTBa, KOTOPasi B CBOKO OYepeIbh CMOKET 00ecIeunTh Bce moTpedHoCTH 00IIe-
CTBa.

OcHOBHasl 4aCTh

OddexTBHAS MONMUTHKA TPABUTEIHCTBA, OTBEUAIOIIAs HHTEpecaM O0IIeCTBA U MPaBOMPUMEHHUTENS, BO MHOTOM
3aBUCHUT OT TaKOT'0 B&XKHOTO MHCTPYMEHTA €€ aHajan3a, Kak MOHUTOPHUHT. B mporiecce ocymecTBIeHns MOHUTOPHH-
ra akTUBHO MCIIOJIb3YETCsI BCS TpUaZa €ro BO3MOXHOCTEH — HAOJIOIeHUE, OlEHKA U TPOrHO3UPOBAHHUE, YTO B OJI-
HOW Mepe TO3BOJISET BHISABIATH BCE XapaKTEPUCTHKH aHAIM3UPYEMOTO 00BEKTa, OCYIIECTBIIATH IPOBEPKY €T0 CO-
CTOSIHUS U BBISIBJISITH HAPABJICHUS PA3BUTHUS WU COBEPLICHCTBOBAHUSI.

MOHHUTOPHHT MOKET MPOBOIUTHCS HA PA3TUIHBIX YPOBHAX: HAITMOHAIIBHOM, PETHOHAIBHOM WU MecTHOM. [Ipn
3TOM B 3aBHCHMOCTH OT YPOBHS, Ha KOTOPOM IIPOBOJUTCS MOHHUTOPHHT, HAXOIUTCS 00beM oOpabaThiBaeMOW HH-
(hopMaruu, ee 0XBaT M 3HAYMMOCTb JJIsI KOHKPETHOT'O PEerrMoHa WM BCel cTpaHbl. Tak, HampuMep, Ha PerHOHATb-
HOM YPOBHE IIPY MPABOBOM MOHHUTOPHHIE ITOJHUMAIOTCS U aHAJU3UPYIOTCS OCHOBHBIC MPOOJEMBbI KOHKPETHOIO
cyonekTa PO, onpesensatorcs 001acTu, TPeOYIOIME COOTBETCTBYIOIIETO MMPABOBOT0 PEryIMpPOBaHHMsI, HHBECTHPO-
BaHUs, a TOPOU U KOPEHHOTO MPeoOpa3oBaHMUsL.

Jlo HacTosAIIEero BpeMeHH, TaK ¥ HE CIIOKHIIOCH €IMHOE MOHMMaHue Ne(hUHUINY [TPABOBOIO0 MOHUTOPHUHTA, Ha
3aKOHOMATEIbHOM YPOBHE HE 3aKpEIUICHBI €ro IejH, 3a1add, 0OBEKT, MPEIMET, METOJOIOTUS HPOBEACHUs, HE
ompezaeneHbl CyObeKThl. OHAKO, 3TO HE UCKITFOYAET BO3MOXXHOCTH PACCMOTPEHHS MPABOBOT'0 MOHUTOPUHTA C TOY-
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KU 3pEHUS IeSTEILHOCTHOTO Noaxoa. Takas TeopHs mpeAcTaBieHa B HayyHbIX Tpyaax M.A. PacceimpHuKOBa [2, C.
6]. Cxoxxero maeHus npunepxkuBaetcs u H.A. Canmum [3, c. 39].

[IpaBOBO#f MOHUTOPHHT — 3TO CUCTEMATUIECKHI aHAIN3 MMPABOBON WH(GOPMAITHH, C TEIBI0 BRISABICHHUS HapyIIIe-
HUH 3aKOHOAATENbCTBA, OLEHKH () (HEKTUBHOCTH ACHCTBYIOIINX HOPMATUBHBIX AKTOB, a TAKXKE OMPEACICHUS TO-
TpeOHOCTE! B MX M3MEHEHHH U COBEpIIEHCTBOBaHUU. OH MOKET IPOBOAUTHCS KaK TOCYAapCTBEHHBIMH OpraHaMH,
TaK ¥ HE3aBUCUMBIMH dKcrepTaMu. [IpaBoBOil MOHUTOPHUHI MUMEET BaXKHOE 3HA4YECHHUE I 00eCIeueHHs IPaBOBOM
rOCYJapCTBEHHOCTH M 3allIUTHI MIPaB B cBOOOA rpaxaaH. OH MO3BOJISIET BBISBIATH IPOOJIEMBI B 3aKOHOAATENBCTBE
Y IPUHAMATDH MEPHI IO UX YCTPAHEHHUIO.

BaxxHpIM, IpH NPOBEAECHUN MOHHTOPHUHIA, MPEICTABISETCS MIPABUIBHO ONpeAenuTs npeamer. K mociegHemy
MOTYT OBITh OTHECEHBI IIPABOBbIE COCTOSIHMSA SIBICHUH U MPOLIECCOB OOIIECTBEHHON JKU3HU, IOPUINYECKIE HOPMBI
U aKThl, KOTOPbIE 3aKPETIJISIOT 3TH COCTOSHUS.

. KaHT ncnonb30Ball KaTETOPUIO «IIPAaBOBOE COCTOSHHUE)», PACCMATPHBAs €€ KaK BBIXOJl M3 €CTECTBEHHOIO CO-
cTosHUA Onaromapss oOMeHy BHENIHEW CBOOOABI Ha CBOOOJY B KauecTBe WieHa rocymapctBa. OH Takke BBIIEISIT
HEIpPaBOBOE COCTOSHUE M TPAKTOBAJ €r0 KaK €CTECTBEHHOE COCTOSHUE, B KOTOPOM HET cIpaBemuBocTH [1, c. 403-
404].

CyOBexTaMu, KOTOpble MOT'YT IPOBOAUTE NIPABOBOM MOHUTOPHHT, SIBJISIFOTCS pa3IM4HbIE OpraHU3aLuy, IpaBu-
TEJIbCTBEHHBIE CTPYKTYPBI, Ps HETIPABUTEIILCTBEHHBIX OPTaHU3alNH, a TaKKe WHUIMATHBHBIE Tpynnbl. [Ipu 3Tom
MOHUTOPHUHI' MOKET HC OTHOCUTBHCA K UX HCHOCpCHCTBCHHOﬁ KOMIICTCHIMH, 4 MOXXCT OCYHICCTBJIATHCA B 3aBUCHU-
MOCTH OT 3aMHTEPECOBAHHOCTH B ITOJYYCHUHU KaKUX-TUOO Pe3yIbTaTOB U AHAINTHYECKUX JAAHHBIX B ONPEACICHHON
ctepe. OTITUIUTENBHON YepTOH, BIUSIONISH Ha JOCTOBEPHOCTh M KAYECTBEHHOCTh PE3YJIbTATOB MIPABOBOTO MOHM-
TOPUHTA, ABJISIETCA PETYIAIPHOCTh U TEXHUKA €r0 OCYIECTBICHUS.

OTHOCHUTENILHO TEXHUKHU MOHUTOpPHHTI'A, CICAYET OTMETHUTL, YTO OHA XapPaKTCPU3YCTCA OCO6I)IMI/I nmpueMamMu 1
METO/aMH, IPUMEHAEMBIMH B IIPOLIECCE €0 OCYIIECTBICHHS, B TO BpeMs KaK MOPSIIOK NPUMEHEHHs NaHHBIX MPH-
€MOB M METOJOB MPEJICTABIACT COOOH TEXHOJOTHIO MPAaBOBOI0 MOHUTOPHHIA. B coBOKynmHOCTH 00a 3TH (akTopa
obecrieunBatoT 3PPEKTUBHOCTH ¥ TOUHOCTH IPOBOIUMBIX UCCIIEIOBAHUH, TOTyYEHHUE JOCTOBEPHBIX PE3YIbTATOB B
paMKax IOCTaBJICHHOW 3aau. IMEHHO COBOKYIHOE MPUMEHEHNE TEXHUKH U TEXHOJIOI'MHU MO3BOJISIET PEIUTh pas-
HOT'O POJIa CJIOXKHOCTH, MPOOJIEMBI U 3a1a4H.

AKIEHTHPYS] BHUMaHUE Ha KJIacCU(PHUKAUKA MOHUTOPUHTA, CIEAYeT OTMETUTH €T0 JICJICHUE Ha JBa THIA - IIpa-
BOBOI 1 oOmiecTBeHHbIN. [locmeaanii 3 BUIOB IpeAcTaBisieTcs 00jiee MMPOKHIM IT0 00heMY OHATHEM U BKJIFOYA-
eT pasHble (OpMbl HAOMIOACHUS 3a MpOLecCaMy B OOLIECTBE, B TO BpeMs KaKk MPAaBOBOM, XOTS U SIBISETCSA Pa3HO-
BUIHOCTBIO OOIIECTBEHHOIO MOHUTOPHHTA, HO MpPEACTaBiIsgeT co00il HampaBlieHHOE UCCIIEIOBAHUE MTPABOBOTO Xa-
pakrepa.

[TocpencTBoM MpaBOBOr0O MOHUTOPHHIA OCYIIECTBIISIETCS aHAIN3 U 00paboTKa 3HAYMTENBHOM MacChl 3aKOHO1a-
TEIbCTBA, COOMpACTCS U aHAIM3UPyeTCs MH(POPMAIMS MO0 3aKOHOJIATENIbHBIM H3MEHECHUsM, 00 3(deKTHBHOCTH
IMPUHUMACMBIX HOPMAaTHBHO-IIPABOBLIX aAKTOB, a TaKKE 06 HX yCTap€BaHUU U CHUXCHUUN aKTUBHOCTHU IMPUMCHCHUA
B obmecte. [lopoii, ”MEHHO MPaBOBO MOHUTOPHHT MO3BOJISET BBIBIATH «HEPAaOOTAIOIINE» TPABOBbIE HOPMBI U
npesiaraeT BO3MOXHbIE BAPUAHTHI MX COBEPIICHCTBOBAHMS WJIN TIOJIHOM 3aMEHbI Ha ACHCTBUTEIBHO HEOOXOIUMBbIE
0O0IIeCTBY ¥ COOTBETCTBYIOIIIHE CBOEMY BPEMEHH HOPMBI ITpaBa.

IIpaBoBOI1 MOHUTOPUHT UMEET CUCTEMHBIA XapakTep. B 1ienomM, npaBoBoi MOHUTOPHUHT - 3TO BaXKHBIA HHCTPY-
MEHT U NPUHATHS PELICHUI B Pa3IMUHBIX OONACTIX XHM3HM, KOTOPBIH IMOMoOraer odecrednTh 3¢ (EeKTUBHOE
(yHKIIMOHMpPOBaHKE O0IIECTBA U TOCYapCTBA.

B Hacrosiee BpeMs pe3ysibTaThl MOHUTOPUHTOBBIX UCCIICOBAHUN SBJISIOTCS OCHOBOW Pa3paOOTKK M MPUHSTHUS
3¢ PEeKTUBHBIX HOPMATUBHO-TIPABOBBIX aKTOB. OJHAKO, 3TO HE MCKIIOYAET CYIIECTBOBAaHHUs NpOOJIEeMbl HEJOCTa-
TOYHOCTU MOHHUTOPHHIAa OTACJILHO B3ATBIX IPABOBBLIX SIBJICHUM. COBpeMeHHLIfI YPOBE€Hb 3HAaHUU O MOHUTOPHHIC U
TEXHOJIOTUAX €ro OCYHICCTBIICHUA ABHO HEAOCTATOUCH JJIA OCYIICCTBICHUA KOMIIJICKCHOI'O MOHUTOPUHIA LEJIO0CT-
HOU mpaBoBOil cdepsl ku3HU obmecTBa. Ho oco3HaHne HEOOXOAMMOCTH MOATOTOBKH K TaKOMY MOHHUTOPUHTY
JOJDKHO OBITH PYKOBOAALICH Heel BO BCEX MOHUTOPUHIOBBIX MCCIIEAOBAHHUAX B IPAaBOBOH cdepe, UTo, pasymeeT-
csl, TpedyeT crenuanTbHO MOHUTOPUHTOBOM MTOATOTOBKHU KaaApoB [4].

Takum 00pa3oMm, CIIeAyeT ClIeNaTh BBIBOJ], YTO MOHUTOPHHT B cepe MpaBa SBISETCS BaXKHBIM WHCTPYMEHTOM
i obecrnieyeHus: 3PQPEKTUBHOCTH NPABONPUMEHEHUS M 3aKOHOJATENbCTBA. J|aHHBI MHCTPYMEHT IO3BOJISIET
CBOEBPEMEHHO BBISBISITH IPOOJIEMBI B TIPABOBOU CUCTEME rOCYJapCTBa, KOPPEKTHO Ha HUX pearupoBaTh. B cBsi3u ¢
YeM, BaXHO Pa3BUBaTh MOHHTOPWHTOBYIO NI€ATEIBHOCTH, 00yUaTh CIEHUAINCTOB B ATON OOJIACTH M COBEPIICH-
CTBOBATh TEXHOJOTUM MOHUTOPUHTA. TOJBKO TaKk MOXKHO 0OecrenTh 3PPEeKTUBHOCTh MPABONPUMEHEHHS U 3aK0-
HOJATEIbCTBA B COBPEMEHHOM OOILIECTBE.
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®opMHupoBaHHe OHATHS HACJIEICTBEHHOI 0 IPABOINPeeMCTBA B IOpUANYecKkoii Hayke Poccun

CgepaJgona F0.B., acnupaHnr,
PocToBckmii rocynapcTBeHHbIH dkoHOMUYecKknii yHuBepcuteT «PUHX»

AHHomayus: nouwsmue HACICOCMEEHHO20 NPABONPEEMCMBA PACCMAMPUBACTIC 6 OMEHeCMBEeHHOU opudute-
CKOU HAayKe HA NPOMANCEHUU O08YX NOCACOHUX CMONEMUll, 0OHAKO B0NPOC OCMAEMC AKMYANIbHbIM, MAK KAK 6
HACMOosiyemy 8peMeHu mMePMUH «MexXaHusM HACIe0CMBEHHO20 NPABONPeeMCmEdy 8 HAYYHOU Jumepamype packpulm
Heoocmamouro. E2o codepoicanue mooicem bolmov chopmuposaro uepes e2o cocmas, C60UCMBEA U NPUHYUNDL, NO AHALO-
2uu ¢ onpedeneHuem nousmus «Hacieocmeoy. C yenvio YmouHeHusi OAHHO20 NOHSIMUsL 6HAUWIE BbISGUIU €20 0CODEHHO-
cmu. Hccnedosanu eenezuc 0aHH020 NOHAMUSL 8 OOPEBOTIOYUOHHDIL, COBEMCKUL U NOCMCOBEMCKU NePUOdbl KaK 6
Poccuu, max u 3a pybexcom. 3amem npeOnpuHsiu HONLIMKY ONpedeneHust HACIeOCMBEHHO20 NPABONPEEMCIBO NO
IOPUOUHECKUM NPUSHAKAM, KAK I0PUOUYECKULL UHCIMUNLYM, KOMOPbILL pe2yiupyem nopsaooK nepeoadu umywecmesa ymep-
we2o uya e20 HACIeOHUKaM 8 COOMBEMCMEUU ¢ NpagoebiMu Hopmamu. Haciedcmeennoe npagonpeemcmseo npeonona-
eaem Hanuyue cyObeKmos — HaACIeOHUKO8, 00bEKMA — HACIeOCMEd, d MAKJICe NPABOBLIX OMHOUEHUL MeNCOY HUMU, KO-
Mopbie BOZHUKAIOM @ Pe3yTIbmame cMepmu yeiogeka. B pesynvmame pazpabomano ymounénnoe nOHsmue Mexanuzma
HACEOCBEHHO20 NPABONPEEeMCMEA KAK COBOKYNHOCHb NPA8 U 00S3aHHOCTEll, KOMOpble NEPEX00sim K ONpeoesieHHbIM
JUYAM (NPEeMHUKAM) NOCIE CMEPIMU HACTe000ames. Dmu npasa u 00s13aHHOCmU cocmagisom Hacieocmeo. FOpuouue-
CKULL COCMA8 HACIe008AHUS 8KTIOUAem & ceDsl HACIeOHUKA, Haciedodamens, d makdce opyaue auyd, Komopvle Mo2ym
npemeHO008anmb Ha HACIEOCMEBO.

Knrouesvle cnosa: nacredcmeennHoe npaso, HACICOCMBEHHOE RPABONPEEMCINGEO, HACAC000ameb, HACICOHUK,
MEXaHU3M peanusayui, HacieoCmeo, NOHAMUe HACIe008aAHUS, MEXAHUM HACIeOCEEHHO20 NPABONPEEMCMEd

Jasa nuutuposanus: CeepanoBa KO.B. @opMupoBaHue MOHATHS HACIEICTBEHHOTO MPABOIIPEEMCTBA B IOPUIU-
yeckoit nayke Poccuu // International Law Journal. 2023. Tom 6. Ne 6. C. 91 — 97.

IMoctynuna B penakumto: 31 mas 2023 r.; Ilpunsara B nopadborannom Bune: 20 utons 2023 r.; OmoOpena s
nyomukanuu: 21 utons 2023 r.

Formation of the concept of hereditary succession in the legal science of Russia

Sverdlova Yu.V., Postgraduate,
Rostov State University of Economics "RINE"

Abstract: the concept of hereditary succession has been considered in domestic legal science for the past two
centuries, but the issue remains relevant, since at present the term "mechanism of hereditary succession” has not
been sufficiently disclosed in the scientific literature. Its content can be formed through its composition, properties
and principles, by analogy with the definition of the concept of “inheritance”. In order to clarify this concept, its
features were first identified. The genesis of this concept was studied in the pre-revolutionary, Soviet and post-
Soviet periods both in Russia and abroad. Then an attempt was made to determine the hereditary succession on
legal grounds, as a legal institution that regulates the procedure for transferring the property of a deceased person
to his heirs in accordance with legal norms. Hereditary succession presupposes the existence of subjects - heirs, an
object — inheritance, as well as legal relations between them that arise as a result of the death of a person. As a
result, a refined concept of the mechanism of hereditary succession has been developed as a set of rights and obli-
gations that pass to certain persons (successors) after the death of the testator. These rights and obligations consti-
tute the inheritance. The legal composition of the inheritance includes the heir, the testator, as well as other per-
sons who may claim the inheritance.

Keywords: inheritance law, hereditary succession, testator, heir, implementation mechanism, inheritance, the
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B coBpeMmeHHOI HacneICTBEHHO-TIPABOBOW ITOKTPHHE, OCHOBHAs TPYAHOCTh, KaK B CBOE BpeMs OoTMedall emlié
I'.T. bokib, COCTOUT HE B TTOKa3€ COOCTBEHHO SIBJICHUH, a B TIOMCKE ICTHHHOT'O METOJIa», TIOCPEIACTBOM KOTOPOTO
MOJKHO OTIPENIENNUTh U chOPMUPOBATH 3aKOHBI ABNIEHUH [2, C. 149]. HayuHo-MeTO0I0THYECKHE TTOIXO0bI K aHAJH-
3y HAcJEICTBEHHBIX OTHOLICHHH W (OPMUPOBAHMIO TEPMHHOJIOTHUECKOTO ammapara HacleCTBEHHOIo MpaBa B
LEJIOM TPaAULHOHHBI. BO3MOXXHO, OHM HE HYXAaIuCh Obl HU B CYIIECTBEHHOM OOHOBJICHWH, HU B MPHUCTAILHOM
BHUMAaHHH HCCIenoBaTenel, eciau Obl He equHbIN (hyHIaMEHT HACIeICTBEHHOTO MpaBa, (OPMUPOBAHHEM KOTOPOTO
y4YeHbIC JOpeBOJIOIMOHHOr0 neproza (B ux uncie A.X. ['ompmcren, K.JI. Kasenun, K.A. HeBonuH) 3aHuManvch
BechMa aKTUBHO [3, 6, 14].

B nmanHOM KOHTEKCTE IenecooOpa3HO OTMETHUTH, YTO CHCTEMBI HACIEIOBAHHUSA CO3AABAIUCH HA MPOTSHKEHUH
BCEH MCTOPHUH YeJIOBEUYECTBA IS IeJIeld ONTHMAaIBFHOTO W MPAaBOMEPHOTO paclpeesieHus] COOCTBEHHOCTH, a TaKkkKe
OKa3aHMsl CWJIBHEHIIETo BIMSHUS HAa 5KOHOMHYECKOE pa3BUTHE OOIIECTBEHHBIX OTHOIIEHUH. [Ipexne Bcero, mpen-
MOJIArajoch, 9TO B IIPOIIECCE CHCTEMATH3AINY HACIIEACTBEHHBIX OTHOIIIEHNH YAaCTCs YAOBIETBOPUTH MMOTPEOHOCTH
CaMBIX Pa3HBIX JIIOJIEH B 3aBUCIMOCTH OT BHI30BOB BPEMEHHU.

[To cmpaBeanuBomy yrBepxkaenuto M.A. [lokpoBckoro, aeuHUIMS HACTIEIOBaHUS KaK YHHUBEPCAIBLHOTO Tpa-
BOIIPEEMCTBA HE cpa3y MOsSBUIIACH B HCTOPHUU YEIOBEUECKUX 00IIeCcTB. B mpomuuiom Jitoau 3aBnaneBaiv npaBaMu Ha
UMYIIECTBO MyTE€M €ro OTKPHITOro 3axBara [17]. TpaaumnoHHO Ka)IbIi >KeNalomuii MOr CBOOOIHO 3aBIa/ieTh
MMYIIECTBOM yMepIiero jauna. Tak, IpoJobKaloch A0 TeX MOp, MOKa He MOSBUIOCH OOLIECTBEHHOE yCTPOMCTBO,
Onarozapss KOTOPOMY MOJYYMIIM OIpeNeleHHe WHCTUTYThI CEMbH, pOJia, Hadalli 3apOoXKJaThCs U pa3BUBATHCA pa-
3yMHBIE, C/Iep>KaHHbIE YKOHOMHUYECKIE OTHOIICHHS. B CBETe MpoM30MIeNIX MepeMeH HeJO0CTaTOYHO OBLIO TMpo-
CTO 3aBIa/IETh UMYIIECTBOM yMEPIIETo, TPeOOBAaJIOCh emIé U CTaTh TNIaBOM ceMeicTBa, K KOTOPOW YMEpIInil Ipu-
HaJIeKaJl IPH JKU3HU.

O003HaueHHbIC TCHJICHINN (PAKTUYECKH TPUBEIH K 3apOXKICHUIO WHCTUTYTa HACIEJIOBaHUs, B KOTOPOM H3Ha-
YaJbHO COYETAINCh UMYIIECTBEHHBIE U CEMEMHO-TIPaBOBbIEC acneKThl oTHoweHui. [1o atomy nosony .M. Meiiep
YTOYHSLI, YTO NIEPBOHAYAIBHO OOBEKTOM HACJICIOBAaHUS BBICTYyIaja UMEHHO BJIacTh noMoBiaabiku [10]. Curyanus
M3MEHHJIACh 0 MPUYUHE PACHICTUICHUS] CEMEHCTBEHHOCTH, BCIEACTBUE Yero (akTOp MHOKECTBEHHOCTH B CyOb-
€KTHOM COCTAaB€ JIAII, )KeJAIMHNX 00pecTH CyBepEeHHYIO BIIACTh HA COOCTBEHHOCTh YMEPIIIETO, YTPATHI CBOIO BaX-
HOCTh M TMPaKTUYECKYI0 3HAYAMOCTh, YTO B CBOIO OYEpENb IMO3BOIHIIO 3aPOAUTHCS KOHIEMINH YHUBEPCAIHLHOTO
MIPaBOIMPEEMCTBA.

C.A. MypoMmiieB yTBep:Kaad, 4TO COCTaBHThH SICHOE IPEICTaBICHHE 00 YHHMBEPCAILHOM IPEEMCTBE MOXKHO
TOJIBKO TIPH HETIOCPEJCTBEHHOM OOpaIlleHNH K MpaBoBoil mpupoje hereditas iacens [12]. Ilo muaenuto C.A. My-
poMIIeBa B IpeBHOCTH IMO3UTUBHBIE ITPABOBbIE HOPMBI SBJISUTUCH BEChbMa OIPaHUYEHHBIMU IO CBOEMY COJIEPIKaHUIO,
MOCKOJIBKY B TIPUOPHUTETE ObUIN «yOeXIeHUsI U HeOPMabHBIH KOHTPOIIL CO CTOPOHBI o0mecTBay [12]. Ocnabe-
BaHHE POJIOBOTO COIO3a IMPHUBEIO K TOMY, YTO BMECTO IPEBHEHIIMX OObIYaeB B HANPABICHHU PETYIHPOBAHUS
HACJIEICTBEHHOTO TIpaBa CTaJIM NMPUMEHAThCA 3apoKAaromuecss HOpMbI mnpaBa. Kak cnpaseminBo ormedan B.H.
Huxkosnbckuii: «BMecTe ¢ 00IIECTBEHHON KM3Hb, BOZHUKAIOIICH 110 pa3pylICHUHA POAOBOI0 ObITa, yCTaHABIMBAKOTCS
3a4aTKU HACJIECTBEHHOTO npasay» [15].

H.®. PoxxnecTBeHCKHIA, aHATU3UPYS MEPBbIe TAMATHUKH B UCTOPHUU PYCCKOT'O HACIIEAOBAHUS, MTPHJIECPIKUBAIICS
MHEHHUs, 9YTO Ha PyKku mepBble 3aKOHBI O HAcJI€JJOBAHMH MOSBMIMCh UMEHHO OJarofaps Bapsram, ¢ IpuxoaoM Ko-
TOPBIX MaTpUAPXAIBHBIN 00pa3 KU3HU CIaBsSH cepbe3Ho m3meHmics. Kpome Toro, H.®. PoxxaecTBeHckuil monara,
uyto B JloroBope pycckux ¢ rpekamu (911 1.) yxe conepkanuch HeOOXOIUMBIE JIJIsl TOHUMAaHUS HACJIeICTBEHHOTO
MIPaBOIPEEMCTBA aCMeKThl (HampuMep, UMEIH MECTO JIBa OCHOBAHMA HAcJelO0BaHMA — 3aKOH M 3aBemanue) [18].
Heckonbko Oosiee cliepkaHHO O JAPEBHUX HACHIEACTBEHHBIX NamsaTkax or3biBajics I1.I1. I{uToBuu, mpusHaroImii
TaKhe UCTOYHUKH TpaBa HETOIHBIMU «H I10 XapaKTepy, U MO COMBYMBOCTH 3aKITFOYAIONINXCSA B HUXb MOCTAaHOBIIE-
Hu» [22].

B nopeBomntonoHHO# 10puAHYECcKOi Hayke, B cBeTe (POPMHUPOBAHMS KAaTErOPHAILHOTO almapaTa HaclIeCTBEH-
HOTO TpaBa, BEChMa aKTUBHO 00OCYKIAJICS BOIIPOC: KAaKOE€ W3 OCHOBAHWH HACIIEZ0OBAHUS MOSBUIOCH paHblne? Tak,
B.I'. JleMueHko yTBep»aAaj, 4TO NMPHU3HAHKWE K HACIENOBAaHUIO MO 3aKOHY NPEAIIECTBYET MPHU3BAaHUIO MO BOJE
Hacienonarens [4, €. 26]. JluameTrpasibHO MPOTHBOIIOJIOKHOW TOUYKK 3peHus npunepxkuBaincs WM.J[. benses, mo
MHEHHIO KOTOPOTO BOJIS 3aBelarelisi BCeria Obula MPHOPUTETHOH B KOHTEKCTE OMpe/iesieHns npeeMuuka [1, ¢. 7].
Amnanoruunyr W.J1. bengeBy Touky 3peHus BoickaszbiBasl K.A. HeBonun [14]. OnpeneneHHble IPOTUBOPEUHS MEXK-
JIy YYCHBIMH JIOPEBOIOIIMOHHOTO BPEMEHH CYIIIECTBOBAIM BCET/Ia, YTO JIMIIE CIIOCOOCTBOBAJIO OOJiee aKTHBHOM HX
HAay4YHOU JEeSTeTbHOCTH B HANpPaBJIEHUH M3Y4YEHHS HACJIEICTBEHHOIO MpaBa B IEJIOM M HACIEACTBEHHOTO MPEeM-
CTBa B YaCTHOCTH.

Heo6xonumo oTMETUTb, YTO Ha MPOTSHKEHUH JJIUTENBHOTO BPEMEHHU (LENIBIX CTONETHI) HOPMAaTHBHBIA MacCHB
aKTOB, NIMEIOIINX HEITOCPEACTBEHHOE OTHOIICHNE K PETYINPOBAHNIO HACIEICTBEHHBIX OTHOIIEHUH, TOJIBKO HAKall-
nuBajcs. Tak mpouCXOAMIO A0 TeX Mop, Moka K Havaimy XIX B. mepesn rocynapcTBoM He crajia 3a1ada no koaupu-
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KalliH, B CBSI3U C YeM YK€ K cepearHe U K KoHIy XIX B. ropuanyeckas Tureparypa Hadalla CylIIeCTBEHHO o0Oora-
IATHCS MACIITAOHBIMHU TPYIaMH, TOCBSAIICHHBIMHI ()OPMUPOBAHUIO U Pa3BUTHIO HHCTUTYTAa HACIECIOBAaHHA. AHAIN3
IOPUINYECKON JIMTEPaTyphl MOKA3bIBAET, YTO OCHOBHBIE MO3UIIMK aBTOPOB CBOAATCS IBYM Ionaxoxaam. Ilepsriii u3
HUX: MEXaHW3M HacJeJI0BaHUs OCHOBAH HAa YHMBEPCAJIBHOM NPABONPEEMCTBE, U ITOT MOJAXOJA «BOCXOJIUT K PUM-
CKOMY 4YacTHOMY mpaBy» [23]. Becbma mokaszatenbHOW B JaHHOM KOHTEKcTe siBisieTcs pabora A.JI. ®@peiirar-
JlopuHroBseHa, B KOTOPOH AETAJIBHO M3Y4aIMCh BOIPOCHI HACIEAOBAHHS KPECThSHCKOTO MMYIIECTBA 110 T'€PMaH-
ckoMmy mpaBy [21]. Bropo#l moaxoa HacieqoBaHHE MPOUCXOIUT Kak IepepacipeielieHne HacaeACTBEHHOW Macchl
MeXJly HacleAHUKAMH U KPEOUTOpaMH: MMYILECTBO YMEPIIETro JUKBUAMPYETCS, AOITH, HAJIOTOBBIE HEAOUMKHU U
MHBIE 33I0JDKCHHOCTH OIUIAYMBAIOTCS U3 UMYILIECTBa ymepiuero. llomyueHHble pe3yiabTaThl paclieHUBAINCh B T€
BpEMEHa KaK Ype3BblYaifHO Ba)KHBIE, IIOCKOJIBKY MPENOIAraioch MOCAeayoee BHEAPECHUE TEPMAHCKOT0 ONbITA B
poccuiickoe 3aKOHOAATENBCTBO B LIENAX BHIPAOOTKH ONTUMABHBIX MOJIOKEHHUN Ul peryIMpOBaHuUs HACIIEeICTBEH-
HBIX OTHOIIEHUH. O TOM, YTO OTEUECTBEHHOE 3aKOHOJATEIbCTBO O HACIEIOBAHUH UCIIBITHIBAJIO CHIIbHEHIIIEE BIHSI-
HUE TepPMAaHCKOT0 TpaBa CBUIACTEIHCTBOBAN Takke padboTel M.M. KaTtkosa [8].

CrnenyeT Takke MOAYEPKHYTh, YTO MPABOBEABI JOPEBOIIOLHUOHHOIO MEPHOJA AOCTATOYHO MHOTO BHUMAHUS
YIENAIN TPAaKTOBKE TEPMHHA «HACIEICTBO», PabOTaM HaJ OOBSACHEHHEM CYLIHOCTH HACJIEACTBEHHBIX OTHOIIIE-
Huil. B yactHoctH, B.H. Hukonbeckuil paccMaTpuBai NpaBo HACIENOBAaHUS C pa3Iu4HbIX NO3ULM. Tak, B y3KOM
(cyOBeKTHBHOM) CMBICTIE CIIOBa MPaBO HACIEIOBAHUS MPEJCTABISIET COO0M «IIpaBo Ha HACIEICTBO, T.€. KaK IOpH-
JTUYECKYI0, 3aKOHHYIO BO3MOKHOCTD 3aCTYITUTh Ha MECTO YMEPIIEro, IPUHUMast Ha ce0si BCKO COBOKYITHOCTD IOpH-
Iudeckux oTHomeHU» [16]. C Touku 3peHus I0puInIeckoi HayKh W HACIIEJICTBEHHOTO paBa, 3TO CHCTEMa HOPM,
YCTAHOBJICHUH M IPaBWJI, PErYJIHNPYIOIIAs IPOLECCH MIPEKPAILCHNS NTPAaB HACICAOBAHUS JIMYHOCTH 110 3aMEILCHUIO
HOBOTO JIMIIa B MECTE TOTO, KTO YIIIEN U3 TPAXKAAHCKOTO 000POTa.

He cnoxno 3ametuts, uro B.H. HUKOIBCKUI OTOXKIECTBIISAN TaKHE KATETOPUM KaK «IIPAaBO HACIENOBAHMSD U
«HACJICZICTBEHHOE IIPABOY.

B nopeBomoimoHHON MPaBoOBOH HayKe MOXKHO OBIJIO BCTPETUTHh BEChbMa PeLIMTENbHBIE 3asBlieHus. Hampumep,
A.I1. KyHunpH ObUT SIpbIM MPUBEPIKEHIIEM €CTECTBEHHOTO MPaBa, B CBSA3U C Y€M MHOTHE €T0 PACCYKICHHS OTHO-
CUTEJIbHO MPHUPOJIBI HACIEACTBCHHBIX OTHOLICHUI HE HAXOAWIN COOTBETCTBYIOIIEH MOANEPKKH Y HOPHCTOB TOTO
BpeMeHU. Tak, A.Il. KyHunpiH HacTauBai, 4To CO CMEPThIO YEJIOBEKA JIOJKHBI MIPEKPAIIAThCS BCE €r0 CBS3U C Be-
IIECTBEHHBIM MHUPOM, PaBHO KaK MPEKPAIalOTCs OTHOLIEHUS C APYTUMH JTUI[aMH.

[Ipennomnaranock, YTO UMYIIECTBO MOCIIE CMEPTH YEJIOBEKA JOJKHO BO BeeX 0€3 UCKIIIOUCHHUS ClTydasix Ipu3Ha-
BaThCSl OECXO3SIHBIM, UTO MO3BOJBLIO OBl IPYTHM 3aMHTEPECOBAHHBIM JIMIIAM UM CBOOOJHO 3aBianets [9, €. 97-
100]. Ot™MeTHM, 9TO MOIOOHBIN MOAX0, BhickazaHHBIN A.Il. KyHUIIBIHBIM, BIIOJIHE CIIPABEIMBO HE HAXOJWII MO/~
JEP>KKH B JOPEBOJIOIMOHHBIX aKaJeMHUECKUX KpPyrax, BeJlb B CIIy4ae ero MpakTHYeCKO peajau3alii OH HUBEIH-
poBai Obl BCE MHOT'OBEKOBBIE JTOCTIKEHHS B 00JIAaCTH Pa3BUTUS HACIEICTBEHHBIX OTHOLICHWN M BEPHYJ Haciel-
CTBEHHOE TIPaBo K 00bryasm JlpeBueit Pycu.

Brlmre HamMu y)ke 0TMeuasaoch CEPbEe3HOE BIMSHUE TEPMaHCKOT0 IpaBa, KOTOPOE UCIBITHIBAJIO TPaKJaHCKOE 3a-
KOHOZAATENILCTBO B epuoz ero cucremMatuzauu B XIX B. OTeuecTBEHHBIMH pa3pad0TIMKaMH TOJIOXKUTENBHO ObI-
Jla BOCTIPDMHSATA MAHJIEKTHAs CHCTEMa, CO3[aHHas IEPBOHAYAIbHO HEMEIIKMMH IOPUCTaMH, O YeM HEOJHOKPATHO B
cBoux paboran nucan [.@. lepuieneBny [24, €. 68]. UmeHHO OHA ObLIa MOJIOKEHA B OCHOBY HIOCTPOCHUS M CH-
CTeMaTH3allli TPaKAAHCKOIO MpaBa, YTO IO3BOJIWJIO €r0 pa3feiuTh Ha YeThlpe KPYNHBIE TIPyIIbl (BELIHOE,
HacJIeICTBEHHOE, 0053aTeNIbCTBEHHOE, ceMeliHoe). Bo MHOroM, mogo6Has cuTyanus Obliia 00yciIoBI€Ha MHOT000-
pazueM TMpaBOBBIX HMCTOYHHMKOB, KOTOpBIE NMPUMEHSUTUCh Ha pa3NU4HBIX Teppuropusx Poccuiickoit mmmnepumu.
Hanpumep, B npubanTuiickux ryOepHUSX TIaBEHCTBYIONIYIO POJIb MIpajl F€pMaHCKHE IpPaBOBblE Hayana, MpU
3TOM HE 3alperajioch NMPUMEHITh KaHOHWYECKOe, PUMCKOe M IBeAckoe npaBo. Kak uror: olluee rpakaaHckoe
3aKOHOJIaTEeJIbCTBO OTCYTCTBOBAJIO, @ MPAKTHKA PETYJIIMPOBAHMUS T€X WM MHBIX OTHOIIEHHM, B TOM YHCIIE U HaCle-
CTBEHHBIX, HE OTJIMYAJIach equHooOpasueM. [1o stomy noBoay JI.A. Kacco yTBepkaai, 4To «IpH TaKoH OOIIHPHO-
CTH HCTOYHUKOBD, BJIEKYILEH 3a COOOH MHOXKECTBO INPOTUBOPEUHUH, TPYAHO OBLIO COCTaBUTH ceOe TOUHOE Mpel-
CTaBJICHHE O JICHCTBYIOIEMb 1pasey [7, C. 7].

[Mpunumas ToT (akT, YTO POCCUUCKHUIA 3aKOHOAATEIb PEANPHHSIT MOMBITKY MaclITAOHOH KOAU(MUKAIIMH K MTPO-
OsieMe pehopMUPOBAHHUS HACIICICTBCHHOI'O MpaBa IOPUCTHI BEPHYJIUCH TOJbKO B cepeaune XIX B. Ipexnae Bcero,
HEOOXOIUMOCTh TpaHC(HOPMALMK HOPM O HAcJEICTBEHHOM IpaBe Oblja OOYCIIOBJIEHAa HEYIOBJIETBOPEHHOCTHIO
OTEYECTBEHHBIX MPABOBEOB NMPUHIMIIAMH PUMCKOTO MPaBa, KOTOPBIE MOBCEMECTHO MPUMEHSITUCH B POCCHICKON
npaktuke. Ha Ham B3rJisin, Ui ycTaHOBJIeHUs] B Poccnu repMaHCKON CHCTEMBI ObLIO HE HACTOIBKO MHOT'O TIPEJIIIO-
cplIOK. [Ipoananu3npoBaB HayyHbIE MHEHUS JOPEBOIIOLMOHHBIX IOPUCTOB B HANIPABICHUY IOHUMAaHHS U TPaKTOB-
KM HacJIEZICTBEHHOTO MPEEMCTBA, CIEAYET OTMETUTD, YTO MPUBEPKEHHOCTh FEPMAHCKOMY IPaBy COXpaHHUJIa CBOU
MO3UIMH /10 HACTOSIIETO BpEMEHH. B 3TOii CBSI3M yXKe COBpPEMEHHBIE POCCUHCKHE HMCCIENOBATENH MPOIOIIKAIOT
HAacTauBaTh Ha HEOOXOIMMOCTH CHUCTEMHOTO pe(OPMUPOBAHHS IPAXKIAHCKOTO MPaBa B 11€JIOM U HACIIEICTBEHHOTO
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MpaBa B YaCTHOCTH.

Bo3MoxHO, IMEHHO TIO 3TOM MPUYMHE CO3/IaTENN MTOCTCOBETCKOTO HACIEICTBEHHOTO MpaBa BBICKA3bIBAIHN TOY-
Ky 3p€HHsI O TOM, YTO HEOOXOJUMO BOCCTAaHOBJICHHE HACIICICTBEHHOTO paBa JOPEBOIOIMOHHON CHCTEMBI, Hapsi-
Iy C COXpaHEHHEM ITOAXO0A0B COBETCKOTO MpaBa, CKIOHSUIMCH K MMIUIEMEHTAIIUH 3apyOeKHbIX HOpPM IpaBa, MpH-
MeHuMBIX B Poccuu [20, €. 15].

Ceropast 3Ta y)Ke HE HOBasi CHCTEMa C OJTHOW CTOPOHBI COBEPIICHCTBYETCS, a C IPYTOM — YCIOXKHAETCS.

B 10 ke Bpems, B JaHHOM ciiy4dae IposiBuics, o MHeHuIo P. KaOpusk, Tak Ha3bpIBaeMblid 3 GEeKT KpucTain3a-
UM, CBOeOOPa3HOM MHEPLUH UM CTATH3alluH, KOTOPBIA BCEraa cleayeT 3a BCAKOW cepbe3Hol Koanpukanuei [5].
Ot1oT 3(h(pexT 3aTOpMO3HIT HAYIHYIO aKTUBHOCTH B c(pepe METOAOIOTHH HCCIIEIOBAHNS NHCTUTYTA HACIEICTBEHHO-
ro TpPaBOIIPEEMCTBA, KOTOPOE Pa3BMBAJIOCH B YCIOBUSAX HEIABHO KOAM(DHUIIMPOBAHHOTO W Pe(OPMHPOBAHHOTO
HacJleICTBEHHOTO MpaBa. Kazanock, 4To Takue uccienoBanus He akTyanbHbL. MccaenoBanuii, e Obl comepxanach
CTaTHCTUYECKH WU CyAeOHOW MPaKTHUKOW MOKa3aHHAs aKTyalbHOCTHh pedOpMHUpPOBAHMS HACIEICTBEHHOTO IpaBa,
MIPH MOATOTOBKE TaHHOW pabOTHI HAMU He 0OHAPYXEHO, B OCHOBHOM NPEOOIaatoT 00IINe CYKISHUSI.

B cBoe Bpems, C.A. MypoMmIieB pa3BHUIl U3BECTHYIO TEOPETUKO-TIPABOBYIO HCTUHY, COCTOSIIYIO B TOM, YTO LENb
HAayKd TpaBa (B TOM YHCIIE, TPAXKIAHCKOT0) «BCET/A... B YAOBICTBOPEHUU MOTPEOHOCTEH, CO3AaHHBIX JKU3HBIO.
Hcxons u3 3T0oT0, «HAayKa BCET/Ia CIYKUT XKU3HU» [13, €. 22]. OT0 B maeanpHON Monxenu. Ha nmpaktuke xe Gpopma
HAY4YHOU (2 HEPEJKO CETOJHS U NCEBOHAYYHOW) JCATEIBHOCTH CBOIUTCS K «Hayke mis Haykm» [13, c. 23]. C.A.
MypomIieB BUeN 32 HEOONBIION YacThi0 B OCHOBHOM «CITyYalHBIX UCKITIOUEHHN», TO, YTO BCE FOPUANYECKUE HC-
CIIETOBAHUS «TOIKPEIUIIIOT IPUBEACHHOE CYXKICHUE». ABTOD BIIOJHE aKTYaJIbHO JJISI CETOMHSIIHETO JTHS KOHCTa-
THUPOBaJ OTBJICUEHUE «TPOMATHON TOIHU CHJI IOPUCTIPYACHIIMI» HAa «TOJIKOBaHUE JIEHCTBYIONIUX ONPEICIICHI mpa-
Ba U MX cucTteMmaruzaiuio» [13, €. 26]. IMeHHO B TakoW CHUTyallud OKa3ajach HACIEACTBEHHAs MOJOTPACIb IpaxK-
JTAHCKO-TIPaBOBOM HayKH, KOTJa B paMKax MCCJIEI0BaHMs HACIEICTBEHHOIO IPaBOIpPEEMCTBa aBTOPHI COCPENOTO-
YIIKCH (YCTPOHUB CBOSOOpa3HOE COPEBHOBAHNE), B OCHOBHOM, Ha YTOYHEHUHU TOHSATUITHOTO ammapara.

CMBICIOBBIM IIEHTPOM, SAPOM YYCHHUS O HACIIEJCTBEHHOM IPABOIPEEMCTBA SBISICTCS KaTErOpHs CBOOOJBI,
HaXOJISIAsACS B THAIIEKTHUECKOM €IMHCTBE C Karteropueil Heooxoanmocti. CaMo MOSBICHUE OT0BOPa KaK CIOCO-
0a 1 GOpPMBI pEryIMPOBaHUS HACIECTBEHHBIX MMPABOOTHOIIICHH, CHaYaja 3a pyOeKoM, a ¢ HeJJaBHETO BPEMEHU U
B Poccuiickoii @exepanum, cTano CIEACTBHEM BOIUIOMIEHUS, Pa3BUTHS W PACIIMpPEHUS MPUHINAIA CBOOOIBI Kak
CYILITHOCTHOW JIeTepMUHAHTHI [IpaBa.

[IpuMeHHTENPHO K IPEMETY HACTOSIIET0 UCCIIEA0BaHuUs, CBOOOa HACIEICTBEHHOTO TIPABOMPEEMCTBA HIKOT/1a
He Oblia W He sABIsAeTca abcomoTHOW. MHTEpech HaciemomaTens ¥ HACICAHUKOB TPeOYIOT OrpaHWYECHHUS CyIIe-
CTBYIOILIEH CBOOOJIBI B Pa3yMHBIX MpefeiaX, YTO JISKUT B OCHOBE COUETAaHUS TUCIO3UTUBHOTO U UMIEPATUBHOIO
METO/IOB PETyJIMPOBaHUsI HACIIECJICTBEHHBIX MMPAaBOOTHONICHUH. HacnencTBeHHOE PaBONpeeMCTBO EeNecoo0pazHo
paccMaTpuBaTh BO B3aMMOCBSI3M CO BCEMHU KIIFOUEBHIMH 3JIEMEHTAMH CHCTEMBI PETYIHPOBAHHS HACIEICTBEHHBIX
OTHOIIIEHUN. Mopaib, penurud Kak BaKHEHIIINE PeTyJsTOPhl COLMAIbHBIX MPOLECCOB HAXOIAT 3/1€Ch CBOE HEIO-
CPEICTBEHHOE H SPKO BBIpAXKEHHOE MPOSBIICHNE, a 3HAYHT, COIIMATBHO-IIPABOBBIE TIPOOIEMBI IPUHIIUIIOB CIIPAaBE/I-
JUBOCTH W PaBEHCTBA B HACJIEJICTBEHHBIX OTHOIICHHUAX TPEOYIOT 0COOOT0 BHUMaHUSs, B TOM YHCIIE TIPU pa3padoTKe
HOBOT'O, COBPEMEHHOTO OIPE/IEJICHHUS HACIEICTBEHHOTO MTPABOIIPEEMCTRA.

BrlsiBneHne CynHOCTH COTTallleHN B HACIEeICTBEHHOM IpaBe MpeACTaBisieTcs MPOIecCOM MONCKa U TeOpeTH-
YECKOTO OCMBICIIEHUS] OOBEKTUBHOM JIEHCTBUTEIILHOCTH HACIIEICTBEHHBIX OTHOIIEHUH, B paMKax KOTOPOTO HCCIe-
JIOBaTelb BBISBISIECT €€ BHYTPEHHNE 3aKOHOMEPHOCTH U TEHICHIIUHN Pa3BUTHSI.

[Tpobnembl HacIeICTBEHHOTO TPABONPEEMCTBA JIOJKHBI OBUIH MPOSIBUTHCS, TIOJABEPTHYTHCSI 0OCYKICHHUIO U, 110
BO3MOKHOCTH, OBITH pEIIEHHBIMH, TPU MOATOTOBKE MpoekTa 'K P®, koTopkIii ceroans yxe crajl 3aKOHOM.

«B crnoxwuBIIecs CUTyallK SKCIIEPTHI CXOAATCS BO MHEHUH, YTO OCHOBHBIE HAIPABJICHHUS Pa3BUTHUS POCCHIA-
CKOT'0 HACJIEJICTBEHHOTO 3aKOHOAATENILCTBA ObLTH 331aHbl HE MHAYE KaK 10 pe3yibTaTaM 0030pa 3apy0ekHoro 3a-
KOHOJIaTeJIbCTBA, KOTOPBIH J1a]l BO3MOXHOCTh C/IE€TIaTh BHIBOBI U TTO3BOJIMII 3aKOHOIATENIO TOIYYUTh MO3UTUBHBIN
OTIBIT TIPABOBOTO PETYJIMPOBAHMS B paccMaTpuBaeMoi o0mactmy» [25, C. 89]. ABTOpHI IpOeKTa MOJEPHU3AIIUH CTa-
teit 'K PO o nacnenoBanuu (npodeccop Kpamenunnukos I1.B. u 1p.) oTTankuBainch 0T HEMELKOW MPAKTUKH, OT
KOTOPOTO, KaK y’K€ HEOJHOKPATHO YKa3bIBAJIOCh PaHee, CIEAYEeT OTXOINTh.

Ilo pe3ymbpraraM HEKOTOPHIX FOPUAMYECKHAX HCCIEIOBAHHI, KOTOPHIE B OCHOBHOM OpPHMEHTHPOBAHBI Ha OOIIHe
MPUHLUIIBI TOTOBOPOB HACIIENOBAHUS, CaMH TaKHE JOTOBOPBI MOXHO OMNPEJETNUTh KaK JOKYMEHTAIbHYIO CIEIKY
MEXIy HacjieoJaTelieM W TOTCHINAILHBIMU HaclaeqHuKamMu (Hampumep, corniacHo cr. 1116 I'K P®). I'maBHEIM
MPEIMETOM JTaHHOW CHEJIKH OMPEENseTCs] YCIOBHE PACIIOPSDKEHHS HACIEICTBEHHBIM MMYIIECTBOM CO CTOPOHBI
HacJieIoBaTeNs, TaK KaK JOrOBOp CO3JaeT MPaBOBYIO 0a3y AJs yperyJupoBaHMs 3TOW CHUTyaluu IyTeM KPYIHBIX
B3aMMHBIX COTJIAIIEHWH, MHOT/Ia BKJIFOYAIONINX HECKOJIBKO TOJI0rOBOPOB WiH yacTei this complicated subject.
CyTb €ero coCTONT B 3aKOHHOW perJIaMEHTAIlMH BCEX MPaBHJI HCIIOJIH30BAHNUSA U PACHOPSHKEHUST MMYIIIECTBOM CTO-
POHAMH 3TOTO KOHTpAKTAa.

94



International Law Journal 2023. Tom 6. N26.

s aHanmm3a 10roBopa-npaBoOOTHOLICHUS! HEOOXOAMMO, MIPEXKIE BCETO, BRIACIUTH KPYT CYOBEKTOB, KOTOpPHIC HE
BXOZAT B YHMCJIO CYyOBEKTOB CHEINIKU, COTJIACOBAHHON CTOPOHAMHU M OTPAXEHHOW B JJIOTOBOpPE, €CIIM yKa3aHHBIN J10-
TOBOP COCTaBJI€H, HAIIPUMED, B II0JIb3Y TPETHETO JIMULIA.

Hapsny c atum, o0mias xapakTeprucTuKa CyObEKTOB IOPUINUECKON CBSI3U, BO3HUKAIOIIEH U3 TaHHOTO JI0OTOBOPA,
MO3BOJIIET COCTABUTH IEpeueHb CYOBEKTOB, COCTABIAIOLUINX OCHOBY JAOTOBOPA-CACIKH. BBISABISAS MOMTHOTY coaep-
JKaHMS OOILEro OTOBOPHOI'O INPABOOTHOLICHHMS, 11€JI€CO00Pa3HO BBIAEIUTH €r0 CTPYKTYPY, KOTOpas MOXKET ObITh
MHOTOTPaHHOW — MPOCTOM MJIIM CIIOKHOH, a TaK)Ke OJHOCTOPOHHEH JIM00 MHOTOCTOPOHHEH, 3aTeM MPHUBECTH Mepe-
YeHb CyOBEKTUBHBIX TpaB U 00S3aHHOCTEH, T.€. BHYTPEHHEH CYTH JOTOBOPA, OMPEACIUTh €r0 BO3ME3AHOCTh JHO0
0e3B03ME3THOCTh U IPYTHE BaXKHBIE CBONCTBA ((PUAYIIHAPHOCTD, aleaTOpPHOCTh U Mp.). OOBEKTUBHOCTh U PE3YIIb-
TAaTUBHOCTh METOJIOJIOTUH U3y4YEeHHUsI JOTOBOPOB COYETACTCA C MX JUHAMHUYECKUM aHAJIM30M, C yUETOM CTaaui Je-
JIOBOM «OKU3HUY, 10 KOTOPHIMHM MOHUMAIOTCS U3MEHEHHE U MPEKpallieHuUe.

VIMeHHO B 3THX Clly4asX MOSBISIETCS BO3MOXHOCTD OLICHKH CTETIEHU M KaueCTBa MCIIOJHEHUS JOrOBOpPA, BBIIB-
JIeHUs1 NOMYILEHHbIX HAPYIIEHUI WM UX OTCYTCTBHE.

Kpome Toro, B 1aHHOM cilydyae MOYHO ONpPEAETUTh COBOKYITHOCTh 3allIUTHBIX BO3MOKHOCTeH. [Ipexne Bcero,
3TO COBOKYITHOCTh OXPAHUTENIbHBIX MIPAaBOMOYHI U ONpEAENCHHBIX MpaB, BOZHUKAOIUX Y JUIA MPU HAPYLIEHUH
1100 OCIapuBaHUM €ro CyObEKTHUBHBIX NpaB. VIMEHHO Tak, BKIIOYAs BCE «BHELIHHME» IIOJIOKCHMS, AAIOLIUE BO3-
MOYKHOCTh XapaKTEpHU30BaTh IIMPOKYIO COBOKYIHOCThH J€Taled M HIOAHCOB HACNIEACTBEHHBIX JOTOBOPHBIX KOH-
CTPYKLUH, MpeJiaraeTcs UCCIeA0BaTh 3TOT BUA JOrOBOpa. JTa, MO CBOEH CYTH, CUCTEMHAsi METO/OJIOTHS, MOXKET
OBITH MMOJIE3HA U UL U3YUEHUSI IPYTUX MOJENEH IpaskAaHCKO-IIPABOBBIX JOIOBOPOB, IOPUINYECKUX (AKTOB, a TaK-
K€ MPaBOBBIX OTHOIIEHHUH B 1esIoM. BaxkHo, uto B «HacnencTBeHHOM 0roBope CTOPOHBI BIIpaBe MPEeAyCMOTPETh
HEKOTOPBIE YCIOBHS O CAEIKaX C OTJaraTtelbHbIMH yCIOBUAMU. B ciydae oTka3a HacieAHHKA MO YCIOBUSAM JIOTO-
BOpa OT HACJIEZICTBA OH MOXKET COXPAHSTh CBOIO CHJTy OTHOCHUTENIBHO MHBIX KOHTPareHToB. BriTekaromue u3 qoro-
BOpa MpaBa ¥ 00S3aHHOCTH BBICTYIIAIOT KaK HEOTUYXKIaeMble U HemepeaaBaeMble yciaoBuss» [11, . 6]. [Ipu uccne-
JOBaHUM TIOHSTHS COTJIAlICHWH B HACIEICTBEHHOM IpaBe HEOOXOIWMO YYHTHIBATh, YTO 3TO MpaBOBas OTpacib,
0o0beqUHEHHAs] C TPaXIAHCKHM MPAaBOM M HMEOIIas oOLIre MpaBOBble MEXaHM3MBL. {11 MOATBEp)KACHUS 3TOU
CBSI3U MOJKHO MPUBECTU NPUMEP HCHOIb30BaHUs NoyokeHu ['K PO oTHOCUTENBHO CAENOK U JOTOBOPOB IPH 3a-
KITFOUSHHH COTJIANICHHIA O pa3zelie HaciencTsa (a03. 2 m. 1 ct. 1165).

Cucrematusupyst HacnenctBennsie caeiku, C.A. CmupHoB [19] BricTpanBaeT ux B MOpPSAIKE, 0OYCIOBICHHOM
B3aUMOCBSI3SMH C OTKPBIBILUMCS HACJICACTBOM, pacroiaras B CIeAyIOIeM nopsake. Bo-nepBrix, 3TO «HanpaBieH-
Hble Ha YCTaHOBJICHHE, M3MEHEHHME WM IpeKpallleHHe HAcJCeICTBEHHBIX NpaB M 00sf3aHHOCTEH». Bo-BTOpHIX:
«...HaTpaBJICHHBIE Ha oOecreYeHrne OXpaHbl M YIpaBJICHHUsI HACIEACTBEHHBIM HMYIIECTBOM». Bo BTOpoM ciydae
MIPUHATO 3aKJII0YaTh JOTOBOPHI TOBEPUTEILHOTO YIPABIEHUS, XpaHEHHs, a TaKXKe corjlache (0TKa3) Ha MCIOIHe-
HHUE (QYHKIUHU TylIIeNpPUKa3unKa, ClIOCOOHBIE KOCBEHHO BIIMSTH HA HTOTOBBIA 00bEM HACIEACTBEHHON MAacCChI.

Takum 00pa3oM, CIeNKH, COBEpIIaeMbIE B paMKaX HOPM HAaCJEICTBEHHOTO INpaBa, CIeAyeT CUUTaTh Kay3allb-
HBIMH, T.€. HaIPaBJIEHHBIMH Ha COBEpIIEHHE KOHKPETHOTO IopuAMYecKoro AeicTBusa. Buecenne msmenenuit I'K
P®, nerutnMu3zamysi COBMECTHOTO 3aBELaHUsI CYIPYroB U HACJEICTBEHHOI'O AOTOBOPA, MOXXHO CUHTATh OYepe.l-
HBIM pe(OpMUPOBAHNEM MHCTHUTYTOB POCCHHCKOTO HACJIEACTBEHHOTO MpaBa. Ero mroru cranm mpeameroM Impu-
CTaJILHOTO U3yUY€HUS U 0)KMBJIEHHBIX AUCKYCCHil, B TOM YHcie 00 oOmieil 1 crnenuaabHOW METOI0JIOTHH HU3YYeHUN
HACJIEICTBEHHBIX IPABOOTHOIICHUH N HHCTUTYTOB, IPUMEHEHUS METOZOB IPAXKAAHCKOTO TIpaBa.

Taxum 06pa3oM, IOABO/S UTOTH BCEMY CKa3aHHOMY BBIIIE, OTMETHM, YTO MCCIIEJOBAaHKUE MIPOLeccoB POpMUpO-
BaHUS M Pa3BUTHUS HACIIEACTBEHHOTO MPABONPEEMCTBA TPOUCXOANUIIO OTHOBPEMEHHO C YYETOM JAOPEBOIIOIIHOHHOTO
OTIBITa M COBPEMEHHBIX MPOTUBOPEUHil. PaccMoTpeHue CylHOCTH HAC/IEZICTBEHHOTO IIPaBOIPEEMCTBA — ATO CIOXK-
HBII Tporecc, TPeOYIOINH CEphe3HOr0 TEOPETHYECKOI0 M MPAKTHYECKOTO OCMBICIICHHSI U BBISIBIICHHUS BHYTPEHHUX
3akoHOMepHocTel. CylecTBYIOIINE METOI0JIOTHYECKHE MOAXO0/Ibl K aHAJIN3y HACIEICTBEHHOTO MPaBONpPEEMCTBA,
PaBHO KaK U COOTBETCTBYIOIIMX HACJIEJCTBEHHBIX OTHOIICHUH TPaJAULIMOHHBI, TOCKOJIBKY COCPEIOTOYEHBI BOKPYT
YTOYHEHHS HOHSATHHHOIO anmapara.

B 370ii cBsI3M CPOPMYTUPOBAHO AaBTOPCKOE OMpEIETICHNUE HACIEICTBEHHOTO NPaBONpPEEeMCTBa, KOTOPOE COOT-
BETCTBYET BBHI30BaM BPEMEHH M MPEINOIAraeT MOCTENIEHHBIH 0TXO0/ OT IIyOOKO BHEAPHBIIETOCS B OTEUECTBEHHOE
3aKOHOAATEIHCTBO HEMEIIKOTO (TEPMaHCKOT0) HHCTPYMEHTAPHSL.

Wrak: HacnencTBEHHOE MPAaBONPEEMCTBO WM HACIIEAOBaHKE — 3T0 GopMa Mepeaadn rpakIaHCKUX NpaB U 00s-
3aHHOCTEW yMepIIero BIaJeblia MMYyIIecTBa (HacleaoaaTeNs) Yepe3 onpeesieHHOe 3aKOHOM BpeMsi, He CBSI3aH-
HBIX C €T0 JIMYHOCTHIO, U TIEPEXOAAIMNX K APYTUM JuIaM (HacJIeTHUKaM). DTOT poiiecc 0a3upyeTcs Ha IIPHHIIHIIC
YHHUBEPCAIBHOTO HACJIEICTBEHHOIO MPABONPEEMCTBA M PACIPOCTPAHEHHUS NPaB HA BCE MMYILECTBO, COXPAHEHMS
LEJIOCTH TOJTYYEHHBIX MPaXKJAHCKUX IpaB U 0053aHHOCTEH, a TaKKe OJHOBPEMEHHOCTH HAcJIeIOBAHHUS BCETO UMY-
mecta. J7s oGecrieyeHnst 3TOro mporiecca CymecTBYIOT ClIeHaIbHbIE HOPMBI IPAYKAAHCKOTO 3aKOHO/IATENIHCTRA.
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Oco0eHHoCTH U NPO0GJIeMbI BO30Y K/IeHUSI U PaccjIiefOBAHMSA YTOJOBHBIX /e B cepe HATIOr000J10KeHUS

ITonomapen O.B, crapuuii npenogaBareib,
Moxenko H.C.,
JanbHeBOCTOUYHBIN (hegepanbHBII YHUBEPCHTET

Annomauusn: uccredosanue noceaueno meme: « OcobeHnocmu u npooremvl 8030YHCOEHUS U PACCIEO08AHUS
V20a06HbIX 0ell 8 chepe Hano200010dceHUsA». B 0annoll pabome packpwieaiomces OCHOBHblE 0COOEHHOCMU 8030YJic-
Oenust U paccied08anuss Y2ON08HbIX 0ell 0 HANO208bIX NPECTYNACHUSX. [IeMOHCMPUPYIOMCs HeKOmMopble NO3UyuU
aemopos Kacaemo 0anHo20 aHanusa. Buisenenvt nekomopwvie npobaemvl, KOMopvie GOHUKAIOM HA CMAOUsIX J0Cy-
0ebH020 npou3so0cmea 6 pabome nPAasoOXPAHUMEbHBIX OP2AHO8.

AxmyanbHocms cmamvu COCMOUmM 8 MOM, Ymo 00 CUX NOp Hem eOUHO020 MHEHUsI KACAMENbHO OAHHOU meMbl,
u3-3a ye2o o3HUKaiom npobremuvt npasa. Ilosmomy 30ech UsNOANCEHBL HAWU 832T50bL HA CONCUBULYIOCS CUMYAYUIO.

Memooonozuueckyro 6a3y cocmasuay CpasHUMenbHO-NPAasosoll U PopmanvHo-opuoutecKull memoosl. Takoice
UCNOABL3YIOMCA 0OWEHAYUHbIe MEeMOObL AHANIU3, CUHMES U CUCTEMHBIIE NOOXO0O.

Bvina oocmuenyma yenv — popmynuposanue cobcmeenno2o0 MHeHUsi N0 OAHHOU meme.

Knrwouesnvie cnosa: nanozoeoe npecmynienue, 8030yicoenue y20108H020 0eid, paccied08anue Y20i068HuIX 0el,
CEOCMBEHHBLI KOMUMEM, HAJLO208bIUL KOOEKC, Y20JI08HbLI KOOEKC
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Abstract: the research is devoted to the topic: "Peculiarities and problems of initiation and investigation of
criminal cases in the sphere of taxation". This work reveals the main features of initiation and investigation of
criminal cases of tax crimes. Some positions of the authors concerning this analysis are demonstrated. It reveals
some of the problems that arise at the stages of pre-trial proceedings in the work of law enforcement agencies.

The relevance of the article lies in the fact that there is still no consensus on this topic, due to which there are
problems of law. Therefore, our views on the current situation are presented here.

The methodological basis consisted of comparative-legal and formal-legal methods. Also general scientific
methods of analysis, synthesis and systematic approach are used.

The aim was achieved — to formulate own opinion on the given topic.
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Hamoroo0moxxeHne sSBISETCS HEOOXOAMMBIM JIEMEHTOM CYIIECTBOBAHUS JIOOOTO TOCyJapcTBa B HAIIEM MHpE.
3akoHomarenbcTBO Poccuiickoii denepanuu, a iMeHHO KOHCTUTYIMSI, 3aKperuisieT 00s3aHHOCTh TI0 YIUIaTe Hallo-
TOB B CTaThe 57 W MEHCTBYET HA HAJOTOIUIATEIBIMMKOB. Haor — 3T0 00s3aTenbHbIN, HHANBUAYATHHO 0€3B0O3ME3 -
HBIH TUTATEXK, B3MMAEMBIA ¢ OpraHu3aIiuil U (GU3UIECKUX JIUII, KOTOPHIH HEOOXOMUM IIJIsl TTOAICP KAHMSI eI TEITLHO-
CTH TOCYAApCTBEHHBIX W MYHUIIMITATBHBIX 00pazoBanuii [1]. OOSI3aHHOCTH IO yIUIaTe HAJIOTOB HOCAT ITyOIMYHO-
MpaBOBOM xapakrtep. VX HEUCIIONHEeHHEe rOCYJapCTBO pacCMaTPUBAET KaK HapyIIEHUE MIPaB U 3aKOHHBIX UHTEPECOB
KaK MyOJUYHO-IIPABOBBIX 00pa30BaHMA, TAK M YaCTHBIX JIMII.
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Hanor — 310 HE TONBKO 00S3aHHOCTH JIMILI, HO ¥ UMEIOLINH BEC MHCTPYMEHT, KOTOPBII UCIIONB3YETCs Il KOM-
IUIEKCHOT'O Pa3BUTHsI FOCYJapCTBa, OOIIECTBA U 3KOHOMUKH B LI€JI0M, UMEHHO [I09TOMY Ba)KHO BHOCUTh U3MEHCHHUS
B HOpMaTHBHYIO 0a3y Poccu, T.K. OT CBOEBPEMEHHOIO M3MEHEHHsI HAILIETO 3aKOHOJATENbCTBA 3aBUCUT IIPO3pad-
HOCTb HaJIOTOBOW CHCTEMBI, Kaue€CTBEHHOE NPECEUCHUE 1 YMEHBIICHUE HAOTOBOM MPECTYIMHOCTH, a Takxke P pex-
TUBHOE pa3BUTHE CIIOCOOOB M METO/IOB pacciieJOBaHUs YrOJOBHBIX el B chepe HamorooOmoKeHus..

Hanorossle npecTynieHus sBIAIOTCS HOCTATOYHO PACIPOCTPAHEHHBIMU B 3KOHOMHYECKOHW CHUCTEME, NTO3TOMY
HaJIOTOBOE 3aKOHO/ATENbCTBO MOCTOSHHO HAXOAUTCS B IMHAMUKE.

K HanoroBeIM mpecTymiaeHHsM 3aKOHOJATEeNb B YTOJOBHOM KOJEKCE OTHOCHUT CIEAYIOIIUE (Takoe MHEHHE
umeroT cotpyaauku CK P®D) [7]:

1) VYxinonenune (U3MYECKOr0 JIMIA OT YIUIAThl HAJIOTOB, COOPOB M (MIK) (PU3MUECKOTO JIMIIA — TUIATETbITNKA
CTPaxOBBIX B3HOCOB OT YIUIAThl CTPaxoBbIX B3HOCOB (198 VK P®);

2) YKIIOHeHHE OT yIUIaThl HAJIOTOB, COOPOB, MOAJIEKAIIIX YIUIaTe OpraHu3anuei, u (WId) CTPaxOBBIX B3HOCOB,
MOJIJISXKAIINX YIUTaTe OPTaHU3aIel — MIATEeNBIIIKOM CTPaXxoBbIX B3HOCOB (199 YK PD);

3) Heucnonnenue o0si3anHOCTEH HamoroBoro aredra (199.1 YK P®);

4) CokpbITHE ACHEKHBIX CPEICTB MO0 UMYIIECTBA OPraHU3alluy WK WHAWBUAYAJIHHOTO MPEeANPUHIMATEIS, 38
CYET KOTOPHIX JIOJDKHO TIPOU3BOIUTLCS B3BICKAaHUE HAJIOTOB, COOPOB, CTPaxoBEIX B3HOCOB (199.2 YK P®).

®DakTopoM, BIMSIOUIMM Ha 3aTpyAHEHHE JOKa3yeMOCTH HaJIOTOBBIX MPECTYIUICHWH, SABISETCS TO, YTO MOMEHT
COBEpILICHHS HAIOTOBOTO MPECTYIUICHUS HEOUEBUICH U COMPOBOKAAETCS Pa3IMYHBIMU CIIOCOOAMH COKPBITHS Clie-
JIOB IIpecTyIUIeHUs. FIMEHHO 3TO OTJINYAeT HAJOrOBbIE NPECTYIUICHHUS OT MHBIX NPECTYIICHUH, IPELyCMOTPEHHBIX
YK PO (y6wmiictBo, kpaxa, rpabex, pa30oii), rae ¢akT coBepIIeHHs MPECTYIICHUS OYeBUACH U ToHATeH. K ToMy
e, HaJI0 TIOHUMAaTh, YTO MPECTYIUICHHSI B cepe HAIOro00I0KEHHsI COBEPIIAIOTCS TPYAHOI0Ka3yeMBIMHU CIIOCO-
0amMu, a CyOBEKTBI BBICTYMAIOT BEICOKONPO(ECCHOHANBHBIMU JIFOJIEMH, KOTOPBIE MMEIOT HEKOTOPBIE 3HAHUS B DKO-
HOMHUKE, [IpaBe, OyXTraiTepcKoro yuére, ICUX0IOTUH, COLMOIOT MU, PYKOBOZACTBE.

[TpoGneMoil BBISIBICHHS HAJOTOBBIX IPECTYIUIGHUH SIBISETCS WX aKTUBHOE pa3BUTHE, BHIOW3MEHECHUE H
YCIIOXKHEHUE ACHCTBYIOIINX CITOCOOOB MX COBEPILICHHUS, TOSBICHUE HOBBIX CXEM YKJIOHEHHS OT YIUIAThl HAJIOTOB M
cOopoB. BenencTBre 3TOr0 y HaJOroBBIX OPraHOB BO3HMKAET HEOOXOAMMOCTh MPEANPUHUMATh KOHTPOJIbHbIC JEH-
CTBUS (MEPOIPUATHS) ATl BBISIBICHHS U MIPEIOTBPALLICHUS HAJTOTOBBIX MIPECTYIUICHUH.

HmenHO B mpoliecce OCyIIECTBIECHUS MEPONIPUATHI MO0 HAJIOTOBOMY KOHTPOJIO BBIABISAIOTCA MPU3HAKU Pa3Iny-
HBIX TIPECTYIUICHUH B HAJIOTOBOH cdepe.

Cpenu npoGiieM, MOPOKAAIOLINX CIOKHOCTH BBISIBICHHS, M3YyUCHHS W aHAIW3a HAJOTOBBIX AesHUM, Kyxyrer
T.K. Ha3pIBaeT orpaHUYEHHBIH 00BEM CIIEZ0B HAIOTOBOTO NpecTymuieHuss. OCOOEHHOCThIO BOSHUKHOBEHHUS CIIE/IOB
MIPECTYIJICHUS SIBJIETCS MHTEJUIEKTYyalIbHasl COCTABJIIONIAsA, KOTOpast ABJSETCS «IIPOCUYETOM) HAJIOTOTUIATENbIITH-
Ka. XapakTepHON 4epToil MOSBIECHUS HEOOXOAMMBIX JO0KA3aTeNbCTB BBICTYNAET HNPEAOCTABICHHE JOKYMEHTOB
HaJIOToIIaTeNbIIMKOM. CII0KHOCTBIO BBISIBJICHUS MPECTYIUICHUS SBISIOTCS 0OHApYKEHUE TIPU3HAKOB MPECTYILIe-
HUSI M COMOCTABIICHHS UX C MPOIIECCYaTbHBIMA MOMEHTAMH HapyIIeHHUs! 00SI3aHHOCTH 110 HAJIOr0o0oxenuto [10].

KakoB e coBpeMEeHHBIH MOPSAAOK Ul IPUBJICUCHHS K YTOJIOBHON OTBETCTBEHHOCTH 3a HAJOrOBBIE MIPECTYILIE-
Hus?

Hcxons 3 aHanm3a JeicTBYIOIIETO 3aKOHOJATeNbCTBA, MOXKHO cKa3aTh cieytoliee: Hanoroselid oprad (OHC)
Ha ocHoBaHuU ctaThtl 101 HK P® npunumaer pemrenue mo pesynbraram HajoroBoit mposepku (KHIIT wmun BHI);
Ha ocHoBaHuu crareit 69, 70 HK P® nanorormiarensmuk noiydaer TpeOOBaHUE 00 yIIaTe Hajora; B ciiydae He-
yIUIaThl Hajora B yCTAHOBJIEHHBIN CPOK 1O TpeOoBaHMIO, Ha ocHOBaHMM cTtathu 32 HK P® npenycmarpusaercs 10
pabouunx qHEl IS iepeaadn MaTepralioB B MPaBOOXPAaHUTENBHBIC OpTaHbl IS JallbHEeHWIero paccieaoBanus. Jla-
Jiee OpraHsbl CIIEACTBUS MOTYT BO30YIUTH YroJOBHOE Aesio Ha ocHoBaHMH 4. 1.3 cT. 140 YIIK P®. besycnoBHo, Mo-
ry OBITh MHbIE BO3MOXHOCTH B3aMMOJIEHUCTBHUS HAJOTOIJIATENBIIIMKOB U HAJIOTOBBIX OPraHOB (OTCpPOYKa HCIOJHE-
HUsI, yTOUHEHHAS JEKIapaius U T.1.), B JaHHOM CJIydae MpecTaBlIeHa o0mas cxema.

B coBpeMeHHOM JeHCTBYIOLIEM 3aKOHOIATEIbCTBE, PETYIMPYIOLIMM YIOJIOBHYIO OTBeTCTBEHHOCTH (YK PD),
NpeAyCMaTpUBAIOTCS JIBE€ OCHOBHBIE CTaThH, KOTOPBIE COJAEP)KAaT OTBETCTBEHHOCTDH 3a HAIOTOBBIE HPECTYIICHHUS:
cT. 198 (yxionenmne pu3mueckoro Juma oT yIiaTel), cT. 199 (ykiioHeHne I0pUIMYECKOTO JIUIA OT YIUIATHI).

Jns nanpHelinnero, Ooyiee riryOOKOro MOHMMAaHUs, HAM HEOOXOJIUMO Pa300parh JaHHBIE COCTaBbl MPECTYILIE-
HUM, IpelyCMOTPEHHBIE YTOJIIOBHBIM KoziekcoM PO [8].

OO0mecTBeHHast OMACHOCTH cocTaBa Mo cT. 198 YK P® 3akimtogaercs B HEMOCTYIUIEHUH JIEHEKHBIX CPEJCTB B
OIOKETHYIO CUCTEMY.

HenocpencTBeHHBIM 00BEKTOM JAaHHOTO MPECTYIUICHUS SBIISIOTCS: (PMHAHCOBBIE HHTEPECHI TOCYAapCTBa, HAIO-
roBasi CHCTEMa M MOPSA0K YIUIAThl HAJOTOB U COOPOB (PU3NUECKUM JTUIIOM.

[IpenqmeroM npecTyIUICHHS BBICTYNAIOT TPU BUJIA IUIATEXKEH: HAJIOTH, COOPBI M CTPaXOBBIE B3HOCHI.
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Hanoru u unble o0s13aTenbpHbIe COOPHI SBISIOTCS BXKHEHIIMMHA UCTOYHHKaMH (opMUpoBaHus OropkeTa derne-
paruu, cyorekToB PO, MECTHBIX 00pa3oBaHMiA.

OOBeKTHBHAsE CTOPOHA NPECTYIHOI'O AESHMS 3aKIH4YaeTcs B YKIOHEHHH OT yIJIaThl HAJIOrOB. YKIOHEHHE
BKJIIOYaeT B ce0s1 HEKOTOpBIE dNIeMEHTHI [2]: 1) HenpencTaBieHHe HATOTOBOM ACKJIapallii WA UHBIX TOKYMEHTOB,
CITy’KaIlliX OCHOBaHHEM JJIsl UCUUCIICHHS U YILIaThl HaJoroB, COOPOB, CTPAXOBBIX B3HOCOB; 2) BKJIIOYCHUE B HAIIO-
TOBYIO JICKJIAapallii0 WM TaKue IOKYMEHTBI 3aBEIOMO JIOKHBIX CBeleHUH. Taike HEOOXOAMMO IIOHHMMATh, YTO
00BEKTHBHAs CTOpOHA OyJeT OCYyIIECTBICHA TOJNBKO MpH KpymHOM (3a 3 roaa moapsia 2 muH. 700 Thic. py0) nin
0c060 kpymHOM (3a 3 roga noapsz 13 muH. 500 TeIC. py0) pazMepax HEyIUIATHI.

CyObeKkTrBHAsI CTOpPOHA XapaKTepusyercs GopMoil BUHBI B BHJIE MIPSIMOTO YMBICTA. Taxke HEOOXOANMO HaTH-
YyKe LeIu — IIOJIHAs WM YacTHYHasl HeyIulaTa IUIaTexei.

CyOBeKTOM aHHOTO HaJIOTOBOTO MPECTYIUICHHUS BHICTYIaeT BMeHsIeMoe (pu3ndeckoe IO, TOCTUTIIee BO3pac-
Ta 16 51eT, Ha KOTOpPOEe COrNNacHO NEHCTBYIOIIEMY POCCHMCKOMY 3aKOHOAATENBCTBY BO3JIOXKEHA O0A3aHHOCTH IO
yIIaTe TIATeKEH B COOTBETCTBYIOIINN OFOIKET.

MoMeHTOM OKOHYaHUsI ACSHUs SBIACTCS HeyIlaTa IiaTeXel B CPOK, YCTAHOBIICHHBIH JAEHCTBYIOIIUM 3aKOHO-
JnarenbcTBOM (popManbHBIN cocTaB).

CocTtaB npectymieHus, mpexycMoTpeHHsii cT. 199 YK PO, mpakTiuecky cCOBIaAaeT ¢ MPeabIIyIuM, HO €CTh
HEKOTOpBIE OTINYHSI.

OOBeKT 1 00BEKTHBHAS CTOPOHA JIAHHBIX COCTABOB MPAKTHUYECKH COBMaaoT. HeoOXoanMo mpoBecTH pazinyne
JHIIb B IPEAYCMOTPEHHBIX pa3Mmepax ymepOa Oromxkery. B maHHOM ciydae KpynHBIM pa3MEpOM BBICTYHAET CyM-
Ma, KOTOpas MPEBBIIIAET 32 MepUoJ TpeX (PMHAHCOBBIX JIET MoApAn 15 MUIITHOHOB pyOJIei, a 0c000 KpyIHBIM pas3-
MEPOM - CyMMa, KOTOpPast IPEBHIIIACT 3a IEPUOJ TPEX (PUHAHCOBBIX JICT MOAPSA 45 MUILTHOHOB pyOJeit. BeiBons u3
aHam3a, pa3Mephsl CyMM yliep0a IMEIOT T0CTaTOYHO OOJBLIOE IPOMEKYTOUYHOE pa3IniHe.

CyOBeKT Takke BBICTYNAeT OTIMYUTEIILHON 4epTOM NAaHHOTO COCTaBa, T.K. SIBISETCA clienuaibHbIM. CyObek-
TOM, COBCPIIMBIINM JAHHOC ACAHUEC, MOKET ABJIATHCA JIMIO, YIIOJITHOMOYCHHOC B CUJTYy 3aKOHA, TOBECPEHHOCTHU IO~
IMUCBIBATH JOKYMCHTBI, KOTOPLIC NMPEACTABIIAIOTCA B HAJIOT'OBBIC OpraHbL OpI‘aHI/I3aHI/IeI71, SIBJ'ISIIOIHCI\/'ICH I1aTeJIbIIu-
KOM HaJIoroB, COOPOB, CTPAXOBBIX B3HOCOB, B KAY€CTBE OTYCTHBIX 33 HAJIOTOBBIN (pacueTHbIN) nepuon [4]. K Hum
OTHOCSITCS: PYKOBOJIUTENb OpTraHU3aINK; TTIaBHBIA OyxranTtep (0OBIUHBIN OyXranTep, €ClH HET IJIaBHOTO); WHBIS
Jijana, KOTOpPBIC 6I)IJ'II/I Ha3HA4YCHBI YIIPABJICHUYCCKHUM OPraHoOM OpraHu3aluy JJid COBECPUICHUA HAJIOTOBBIX I[eﬁCTBHP'I.

[IpuBenéHnas xapakTepUCTUKA OCHOBHBIX HAJIOT'OBBIX IIPECTYIUIEHUH HeoOXoauma sl Hanbojiee YBEPEHHOTO,
npo¢ecCHOHANBHOT0, KAYE€CTBEHHOT'O M OJIarONPHUATHOIO PACcCleI0BaHHUS.

Ha ocnoBanuu ct. 151 YIIK npeasapurenbHoe CaeICTBUE MO COCTaBaM MPECTYIUIEHUM, MPeayCMOTPEHHBIX CT.
198-199.2 YK P® mpousBoautcs cienoparensmu CiencreenHoro komurera PO [3]. Corpynankun CK PO B pam-
Kax CBOMX IOJTHOMOYHH NPOBOASAT IPOBEPOYHBIE, CIICICTBEHHBIEC 1 HHBIE NTPOLIECCyaIbHbIC JEHCTBHSL.

B uéMm 3xe 3akperuisieTcsi OCHOBOIIOJIATA0NIAsl Pa3HHLIA MEXKTY JIEATEbHOCTBIO HAIOTOBBIX U CIIEACTBEHHBIX Op-
raHos?

Hanorosslil opran npoBoAWT AEHCTBHS MO HAJIOTOBOMY KOHTPOJIIO. A CIIEICTBEHHBIH OpraH COBEpPIIAET IPO-
HeccyajibHble JeHCTBUS IIPH MPOBEPKE COOOIIEHUS O IPECTYIJICHNUH, a TAK)KE CIIEICTBEHHBIE IEHCTBHS.

Korna npoucxonut Bo30y»xKIeHUE YTOJIOBHOTO JieNa, JIOJKHOCTHBIC JIHIIA, OCYIIECTBIISIONINE MTPEIBApUTEIbHOE
paccienoBaHHe, y’Ke MOTYT CTAIKMBATLCSI ¢ HEKOTOPBIMU MPOOJIEMaMH.

[lepByto mpobieMy MOXHO BBISIBUTh U3 aHAIM3a HAJIOTOBOTO 3aKOHOAATENbCTBA. OHO MPENOAHOCUT, YTO OCBE-
JIOMJ'IéHHOCTB HaJIOTOILIaTCJIbIIMKA O BBISABJCHHBIX HAPYHICHUAX HAJIOT'OBBIM OpPraHOM emé J10 Havdajia IpOBCPKHU,
3HAYNTEJILHBIN CPOK IIPOBCACHUA ITPOBEPKHU, HHHTCHLHLIﬁ CPOK COCTaBJICHUA UM U3MCHCHUA JOKYMCHTOB IIPOBEP-
KM, HAJIMYKE CpOKa Ui JOOPOBOJBHOM YIUIAThI, BO3MOXHOCTb 00)KaJOBaHHS PELICHUS! HAaJOrOBHKOB, MOCIEAYIO-
miasi yroiata 3aJ0/DKEHHOCTH SIBIISIIOTCSI OCHOBOH, oOecriedmBaroliell coOIoieHre NpaB M 3aKOHHBIX HHTEPECOB
JOOPOCOBECTHBIX HAJIOTOILIATENBIIMKOB. DTO SBISIETCS TapaHTHEel OT HEOOOCHOBAHHBIX MPETEH3MI HAIOTOBBIX H
CJIEZICTBEHHBIX OpraHoB. Ho, JTaHHBIMU IPaBOMOYHMSMH TAaKKe IOJIB3YIOTCS U HEZOOPOCOBECTHBIE HAJIOTOILIATEIb-
HIMKH, KOTOPBIE CO3HATEIBHO YKIIOHSIOTCS OT MCIIOJHEHHS HaJOTOBBIX 00s3aTenbcTB. Hanpumep, ocymiecTieHne
0OBICKA M BEIEMKH SIBIISETCS O)IHOI71 13 XapaKTCPHBIX CPEACTB JOKA3bIBAHUA B YT'OJIOBHOM IIPOLECCE, KOTOPOC HOCUT
XapakTep BHE3AIMHOCTH, a B POIIECCE OCYIIECTBICHHS HAIOTOBBIX MPOBEPOK JIMIO, OCO3HAIOIIEE CBOM MPECTYITHBIN
XapakTep, IMEET BCE BO3MOXKHOCTH YHUUTOKHUTb, chanbCcupUIUpOBaTh, CIIPIATATh CYIIECTBEHHBIEC JOKA3aTEIbCTBA
o Jeny. IMeHHO Takue mpasa MpeJoCTaBIISIOT BO3MOKHOCTD JITISI COKPBITHS CJIEIOB TPECTYITHOM JIESITEIbHOCTH, a
TAaKXKE 3aTPYAHAOT BO3MOKHOCTHU CJICACTBECHHBIX OPraHOB I10 NIPUBJICYCHUIO JIUIL K yI‘OJ’IOBHOfI OTBETCTBECHHOCTH U
BO3MEILEHHIO MaTePUAIBLHOIO yiepoa B OI0KeT.

Hannas npoOiiema OEHCTBUTENBHO OTpakaeTcs Ha JalbHEHIIeM pacciel0OBaHUM HAJIOTOBBIX MPECTYIUICHHH.
BCJIB OpraHbl CICACTBUA HE CMOTYT ACTAJIBHO IMOHATH CYTh ITPOU3O0OMICAIICTO, YTO IMTPOUCXOJUIIO BECH ITPOMEKYTOK
BpEMEHH 10 BO30YKICHHS yTOJIOBHOTO Jieia (JaxKe ecau y HUX OyayT onpeaenéHHble MaTepralibl HAJIOTOBBIX MPO-
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Bepok). [lo Hamemy MHeHMIO, A1 HanOosee 3(h(HEeKTHBHOTO paccieqoBaHus, He0OX0auM Oosiee TeCHBIH KOHTAKT
opranoB ®HC u CK P®, a umeHHO moiydeHHe WH(POPMAIIUN CICACTBEHHBIMHI OpraHaMH KaK MOYXKHO paHBIIE O
BO3MOXXHOM HAJIMYMH COCTaBa IPECTYIUICHUS Ui HambOoyiee ONepaTHBHOTO Hadajla CIIECTBEHHBIX IEHCTBHIMA
(HammpuMmep, cpa3y Hocie NPOBEJCHUS KaMepabHON U BBIE3JHON HATOTOBBIX MTPOBEPOK).

Bropoii mpobnemoit sBIsIeTCS MHEHHE O TOM, YTO HaJIOTOBBIE OpPraHbl HE OPHEHTHPOBAHBI 3apaHee Ha BhISABIIC-
HUE MPU3HAKOB HAJIOTOBBIX TpectymwieHui [11]. Ho, Heo6XxoauMo 0TMETHTh, 9YTO OHU BCE-TaKM 00Jalat0T MOTHO-
MOYHSIMHU 10 cOOPY JOKa3aTeNbHON 0a3bl B OTHOIICHHH HAJIOTOBBIX MpecTyIuieHud. K TakuM MoJTHOMOYHSAM OTHO-
CATCS: IOTIPOCHI, OCMOTPHI, BHIEMKH JTOKYMEHTOB, MPUBJIEUEHUE IKCNEPTOB U crenuanucToB. Beap momumo HK
P®, xoTOPBIi KOOPIMHUPYET AEATENFHOCTD HAOTOBBIX OPTaHOB, TAKME PEKOMEHAANN HaxoasTca U B aktax PHC
[5]. Xotp m3HavanpHO coTpynunkn @HC He MOTHBHPOBAHBI Ha BHISBICHHE KPUMUHAIBHOTO YMBICTA, HO 3aKOHO-
JaTeib MOMBITANCS MaKCHMAIbHO YIIOJIHOMOYUTH HAJIOTOBBIE OPraHbl O cOOpY MEepBOHAYAIBHON JOKa3aTeIbHON
0a3sbl, U151 BOZMOXKHO OYAYIIETO PacCiIeOBaHUS MPECTYITHON NEATENbHOCTH, YTO B KAKOW-TO YaCTH YHPOIIAeT pa-
00Ty CiencTBusl.

Axrtom, koTopsii yrpomaet padory CK P®, cornacuo ct. 100 HK P®, sBnsercs — akT HanoroBoii mpoBepku. B
cojepkanue ganHoro akta Ha ocHoBaHWU HK P® u mucekma @HC momxHbl BXOANWTH: (aKThl HAPYIICHHUS 3aKOHO-
JATEeNbCTBA, CIIOCO0, MECTO, BPEMSI COBEPIIEHUS, YMBICET, I1e)Ib, MOTHB, JaHHbIE HAOTOIUIATeNbuKa U T.4. 1lof-
BOJISI HEKOTOPOE YMO3aKIIIOUEHHE, COJEPKAaHNEM JaHHOTO aKTa BBICTYIAET, C KpUMHUHAIUCTHYECKON TOUKH 3pEHMS,
COCTaB MpecTyIUIeHUs (00BEKT, 00BEKTUBHAS CTOPOHA, CYyOBEKT, CYOBEKTHBHASI CTOPOHA), KOTOPBIH B JalbHEUIIEM
ciemoBarensiM HeoOXxoauMo OyAeT AopadoTaTh YroJOBHO-TIPOIECCYalTbHBIMA HOPMaMH W JIEUCTBUSMHU. BakHoii
YepTOU aKTa HaJOTOBOM MPOBEPKH SBISIETCS €0 MOTHBHPOBAHHOCTH (IIOATBEPKAEHHOCTH I0KA3aTEIhCTBAMH ), TI0-
3TOMY OH MMEET 3HAa4MTEeNbHBIN Bec /Ui JalbHEUIIero paccieqoBanus. Vicxoas U3 3TOro, HaJIOTOBBIM OpraHam,
NPy TIPOBEJCHUM KOHTPOJBHBIX MEPOIPUSATHH, HEOOXOAMMO MAaKCHUMAalIbHO KauyeCTBEHHO M MPOQecCHOHAIBLHO
MOJIXOJIUTH K BBITIOTHEHUIO CBOMX 00S3aHHOCTEHN.

st Toro 4To0Bl OCYIIECTBUTH MPO(ECCHOHATILHOE paccieJOBaHUE H PACKPBITHE KPUMHHAILHOW AESTENLHOCTH
B cdepe HaIorooONOoKeHH, HE0OX0JUMO TTOHUMATh OCOOCHHOCTH KPUMHHAIHCTHUECKONW XapaKTEPHCTHKH HAJO-
TOBBIX IPECTYIUICHUM.

B ocHOBHOM, B KpHMHWHAJIMCTHYECKYIO XapaKTEPHCTUKY MHAHHBIX NESHUN BKIIOYAIOT: JTUYHOCTH YEIOBEKA C
KPUMHUHAJIBHOW HAIIpaBIEHHOCTHIO, MECTO COBEPIICHUS MPECTYIUICHUS, BPEMs OCYIIECTBICHHUS, YCIOBHUS BBINOJ-
HEHMUSI, CITOCOOBI COBEPIIIEHHS HaJIOTOBOTO MPECTYIUICHHUSI.

T'oBopst 0 cyOBEKTE MPECTYIUICHHS, TO — 3TO JIUIIA, UMEIOIUE ONPENeIEHHO BBICOKUH YPOBEHb 0Opa3OBaHWS,
JOCTAaTOYHOE KOJIMYECTBO OMBITa PadOTHI W CBsI3el B JaHHOW cdepe, UMEIOIUI onpeaeEHHbI BeC B 0OIECTBE
COLMANIbHBINA CTAaTyC, MPUCYTCTBUE PA3IUYHOTO POJIa KOMMYHUKAIMM, BEICOKUN JIEHEKHbIA aKTUB, pPa3BUTbIE WH-
TeJUIEKTyallbHbIe HaBBIKW U WHBIE criocoOHOCTH. Tyma ke MOXXHO OTHecTH: 0a30BbIe 3HaHHA HamoroBoro kojexca,
HaJM4HMe KOHCYJIbTaHTa M0 TaKUM BompocaM (topucta). Kak Obu10 0TMEdeHO paHee, B OCHOBHOM K HUM OTHOCSITCSL:
PYKOBOJUTEIH OpraHU3allHi, TJIaBHbIE OyXTanTepbl, OyXraaTephl.

B Teopun BeIIEISAIOTCS HEKOTOPHIE TPYIITBI CBOWCTB, KOTOPHIE TIOMOTAIOT BBIJIEIUTE TAKOE JIUIIO IO BHEITHUM U
BHYTPEHHUM Ipu3HaKam [12]:

1) conuanbHbie MpU3HAKK (IIPUMEPOM BBICTYIAIOT TI0JI, BO3PACT, KPyr OOIIEHUs, 00pa3oBaHue, PO 3aHITHA,
ceMeitHOe TIOJI0KEeHHE);

2) MOpaJbHBIE MTPU3HAKH (IPUMEPOM BEICTYIAIOT MUPOBO33PEHHE, B3TJISIbI, UHTEPECHI, IIEHHOCTH);

3) KpUMUHAJIBHBIE TPU3HAKH (IPIMEPOM BBICTYIAIOT XapakTep U TSHKECTh MPECTYIUICHHs, TOBTOPHOCTb, COy4Ya-
CTHE);

4) IICUXOJIOrUYECKHE TIPH3HAKH (IPUMEPOM BBICTYMAIOT SMOIMOHAIBHOCTD, CHJIa BOJIH, HHTEJUICKT).

JanHble cBOWCTBA SBISIOTCS 0Aa30BHIMH M HEOOXOIUMBIMH JUIsI pacciie/IOBaHus MPECTYIUICHUs], BElb TOPTPET
HAJIOTOBOTO MPECTYITHHUKA SIBJISIETCS] COBEPIICHHO MHBIM, HEXKEIT CBOMCTBA IMYHOCTH WHBIX MIPECTYITHUKOB (yOuiIL,
MaHBSKOB, BOPOB). [[J1s1 oITydeHns: HanTydIero pe3yibrata He0OX0AUMO aHAIM3UPOBATh CTATUCTHKY.

MecTo coBepuIEHHs TakXe MMEET 3HauYeHUE I pacclleZIOBaHUs YrosoBHOro jaeia. OHO MOXKET COCTOATh U3
Pa3IMYHBIX 3JEMEHTOB: MECTO HaXOXKJEHUS OpraHW3allly, MECTO HaXOXKIEHUS HaJOTOBOIO OpraHa, MEecTo COBEp-
HICHUS] caMoro npaBoHapylieHus. [1o HaleMy MHEHHUIO, HEOOXOIUMO YYUTHIBATh M WHbIE MecTa. [IpuMepamu Ta-
KHX MECT MOTYT CIIYXXHTh: O(pHCHI KOJIJIET IO OM3HECY, JIMYHbBIE 3€MEJIbHbIE YUACTKH, IOMELICHHUS CKIIaZ0B, TapasK-
HbIe TIOMenIeHnd U T.4. Oprady HaJoroBOro KOHTPOJIS, IPY TOMCKE MecTa, He0OOXOJUMO YCTaHOBUTh HAMMEHOBA-
HUE OpraHu3anuy, GakTHIeCKUil U IOPUANIECKUA aJpec COTJIacCHO yUPEeTUTENbHBIM JOKYMEHTaM, YUpeauTeneil u
OCHOBHBIX YMNPAaBISIOMIMX OPraHU3aluH, WUCTOPHUI0 BO3HUKHOBEHHS OPraHM3alUH, WACHTH(PHUKALUOHHBIA HOMED
Hanororiarensmyka (MHH). 910 nmeer oco0yio 3HAYMMOCTB, BEellb ONpPENENAETCS XPOHOIOTUSI COOBITHH, 4acTh
CXEMBbI YKJIOHEHUS OT YIUIaThl, a Taoke otaen CK, koTopsiid OyAeT mpon3BOANTD CIIECTBEHHbIE EHCTBHSL.
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Bpems coBepiieHus MpecTyIICHUsT UMEET 3HAYMMYIO POJIb B OCYIIECTBICHHUH pacciieoBanus. B maHHOM ciy-
yae He MMEIOTCS BBUAY KOHKPETHBIE CEKYH/IbI, MUHYTHI, 4achl. [10 HAIOTOBBIM MPECTYIUIEHUSIM BPEMsI paccMaTpu-
BAaeTCs B TPEX DIEMEHTAX:

1) HANOTOBBIC MIEPUO/IBI YIUIATHI HAOTa (TOJ, KBapTall U T.1.);

2) korjia ObUTA BHECCHBI JIOKHBIC CBEJICHUS B HAJIOTOBBIC JOKYMEHTHI;

3) xoraa ObLTa TTepeTaHa HaJoroBask OTYETHOCTD (IeKIapanysi) B OpraHbl HAJIOTOBOTO KOHTPOJIS.

MakcuManbHO 4acTO Ha MPAKTUKE CIyYaeTCs 3aTSIrMBaHUE BPEMEHU (MaKCHMalbHasl BBDKUMKA JICTATbHBIX CPO-
KOB). DTO MPOUCXOAMUT M3-3a MPOIIECCOB MOAOUPAHUs CIIOCO0a, Pa3pabOTKU CXEM, MOAKIIIOUCHUS «CBS3eh» s
YKJIOHEHUS OT YIUTaThl HAJOTOB M YXOZa OT OTBETCTBEHHOCTH.

VYcnoBus COBEpIIEHUS] HAJOTOBBIX MPECTYIUICHHH MOXHO TOJpa3leNuTh Ha HecKoipko rpynn [9]: 1) otcyT-
CTBUE HEKOTOPBIA MPOBEPOYHBIX MEPOTPHUATHIA; 2) aBTOPUTET YUPESAUTENCH W MHBIX JTOJKHOCTHBIX JIUI] MEpPe]
MOMYMHEHHBIMHA COTPYIHUKAMH; 3) MaTepHalbHAs W HEMaTepHaabHasl 3aBICHMOCTH MOIYMHEHHBIX OT BBIIIECTOS-
IIUX JOJDKHOCTHBIX JHUI], 4) BO3MOXKHOCTH TIPHUBIIEYEHHUS CIIEIHAINCTOB (FOPUCTOB, OyXTalTepOB, SKOHOMHUCTOB,
ayJIMTOPOB); 5) BHECIYeOHbIC OTHOIICHUS HAPYIIUTENS U OPraHOB KOHTPOJIS, 6) HAJTMYKE JICTAIbHBIX CPOKOB (3a-
TATUBAHUE JICIIa).

Hcxons m3 aToro, Kak Mbl C BaMU MTOHHMaeM, B MHpe pa3paboTaHO OOJNBIIOE KOJWYECTBO PA3TMYHBIX BHUIOB
YCIIOBUH, KOTOPBIE CIOCOOCTBYIOT OCYIIECTBICHHUIO HAIOTOILIATENBIINKAMH KPUMHHAIBHOTO HACTPOSL.

Kpaiine Ba)KHyI0 3HAUUMOCTh UMEIOT CIIOCOOBI COBEPIICHUS HAIOTOBBIX NpecTyIuieHnid. HopmaTtuBHas u 10K-
TpUHATbHAS 0a3bl BEIBOIAT M3 OIBITA YEIIOBEUECKOM KU3HI OTPOMHOE KOJIMYECTBO CIIOCOOOB YKIIOHEHHS HAJIOTO-
TUTATEJBIIUKOB OT CBOMX 00s3aHHOCTEW. K HIM MOYXHO OTHECTH: 3aHIKEHHE IIeHBI MPOIYKINH B OyXTaiTepcKoM
yuéTe, YKPhITHE YaCTH MPOAYKLIUHN OT OyXraaTepcKoro y4éra, HeoTpakeHre (PUHAHCOBO-XO035HCTBEHHBIX CENIOK B
OyxranTepckoM y4ére, HE3aKOHHOE TMOJYYeHHE HAIWYHBIX JCHEKHBIX CPEJCTB, HE3aKOHHOE HCIOIb30BaHHE
JBTOTHOTO TIOJIOXKEHHUS, 3aHKEHUE HAJIOTOBOM 0a3bl, BbIada 4acTH 3apabOTHOM TUIAThl HATMYHBIMH 0e3 COCTaB-
JIeHUs1 BEOMOCTH MM y4éra U T.1. Kak yKe CTaHOBHUTCS TIOHSTHO, JUI KaueCTBEHHOTO PACCIICAOBAHMS 3HAHUM
mpaBa OyJeT HeJAOCTaTO4YHO. B JaHHOM cHUTyalluu HEOOXOIUMO HAJIMYKE XOTS Obl 0a30BBIX 3HAHWN 3KOHOMHUCTOB,
OyxranrepoB, (PMHAHCHCTOB, PEBU30POB, ayIUTOPOB, Mpou3BoanuTeiei. [losToMy ciieoBaressiM, crienuaIn3upy-
IONUMCSI Ha HAJIOTOBBIX MPECTYIUICHUAX, HE0OX0IMMO 00IaaTh ONpeaeiEHHBIM 3a1lacoM 3HaHUH B cdepe Halo-
roo0I0KeHUs..

Ilocrie moHMMaHUs CyTH MPECTYIUIEHWH B HAJOTOBOH cdepe, HEOOXOANMO ONPENETUTHCS C OOBIYHBIMHU CIIS]I-
CTBEHHBIMH BEPCHSIMH, KOTOPHIE BOSHHKAIOT y ciiefoBaTeneid. K Takum BepcHsM MOXXHO OTHECTH: HAIHYHE WIIN
OTCYTCTBHE COYYaCTHHKOB, KAKUM CIIOCOOOM OCYIIIECTBIICHO JIESHHE 10 COKPBITHIO HAIOTOBOM 0a3bl, KaKuM o0pa-
30M peajii30BaHa MPOAYKIIHS, METOJI TIOJyUYSHHS JIbIOTHOTO MOJIOXKEHHUs, HATMYNE KPUMUHAIIBHBIX CBS3EH, MecTa
XpaHEHUS CKPBITHIX CJIE/IOB, HAIMYHE TOTIOJTHUTEIEHOTO 3apaboTKa U T. 1.

Criocobamu IpOBEPKH BBIZIBUHYTHIX BEPCUH BBICTYIAIOT: aHAIN3 aKTa HAJIOTOBOH MPOBEPKH; AOTPOCHI HAJIOTO-
BbIX OpraHoB, TIPOBOJMBIIMX HAJIOTOBYK) IPOBEPKY; JONPOCHl  JOJUKHOCTHBIX JIMI[ OpraHU3aI[uu-
HAJIOTOIUIATENBIUKA; JOMPOCH KOHTPAreHTOB OPTaHM3AIlMU; JOTPOCHI TOJ03PEBAEMOTO M €r0 POJCTBEHHUKOB;
0OBICKH, BBIEMKH JIOKyMEHTOB M IIU(PPOBBIX HOCUTENEH; CyI1e0HO-IKOHOMHUIECKHE IKCIIEPTH3HI, Ay TUTOPCKUE TIPO-
BepKH [6].

ITocre BRIIBMKEHNUS BEPCUI U COMOCTABIIEHHS UX CO CIIOCO0aMU UX MPOBEPKH, CIEJICTBEHHBIM OpraHaMm HeoO-
XOJTUMO 3aHATHCS TUIAHUPOBAaHUEM. DJIEMEHTaMHU COJIEPIKaHUs IUIaHA PACCIIeOBAHUS HAJIOTOBBIX MPECTYTLICHHUH
SBIISIFOTCSA: 11eNU (TIPOBEpKa BEPCHiA), CPEICTBA TOCTHXKEHUSI 11eJiel (BO3MOXKHOCTh ClIeIOBaTesl PUBIIEYb ay IUTO-
POB), KpyT HEOOXOJIUMBIX MEPOIPUSATHIA (0OBICK, BBIEMKA), CPOKH (BBIOJIHEHHE ONPEACTIEHHBIX MPOIECCyaTbHbIX
JIEUCTBUIA B OTpaHWYEHHBIN TIEpHOJT BPEMEHH), Pe3yNbTaThl (HAM4Ke TUTaHa JelcTBuil). I TOroBeIM pe3ynbpTaToMm
npoliecca IIaHUPOBaHUs OyJeT SIBISTHCS HAJTH4YUE TUIaHa CIIEJCTBEHHBIX JEHCTBHHA. DTOT Mpoliecc UMEET JI0CTa-
TOYHO Ba)KHOE 3HAYCHHUE ISl TIOJIHOIIEHHOTO PACCIIEIOBAHUSI U PACKPBITHS YTOJOBHOTO JieNia, BeJlb Ka4eCTBEHHO
COCTaBJICHHBIH IIaH MPUBEAET K HAMITYUIIEMY PE3yJIbTaTy.

Takxe HE0OXOAMMO OCO3HABATh, UTO JCATEIBHOCTH MO PACCIICIOBAHUIO HAJOTOBBIX MPECTYIUICHUH HE CMOXKET
COCTOSTHCS B pe3yibTaTe paboThl TOMBKO MOKHOCTHBIX JUI] CK PD. Heo0xommMo cOTpyIHNIECTBO BCEX KOMIIE-
TEHTHBIX OPTaHOB BJACTH, IS BBIABICHHMS, MPEAYIPEKACHUS U MPECEUCHUS NpaBoHapylIeHui. IMEHHO MaKCH-
MaJIbHOE BO3JIEHCTBHE BCEX BO3MOJKHBIX MPABOMOYHN OYAET CIy>KUTh HanOojee JCTaJbHOMY W ITOJHOIICHHOMY
pacciie10BaHuIo.

[MomBoist UTOT BBINIEU3IOKEHHOMY aHAIIM3Y, HEOOXOIUMO CKa3aTh, YTO paccie/[0BaHUe YTOJIOBHBIX Jiell B che-
pe HaIOTOO00JIOKEHUS SIBJIETCS OTACIBHBIM BUIOM crenuaiu3anun. OHO o0agaeT XapaKTepHBIMU YepTaMH, K
KOTOPBIM OTHOCSITCS TIOPSZOK M BUABI MPOIECCYAIBHBIX JIEHCTBHIA, KOMIUIEKC CHEIHMAIbHBIX 3HAHUM, a Takxke
HaJIU4Yhe 0co0Oro OTbITA.
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Tesneonornyeckuii NoAX0/ K TOJIKOBAHUIO PABOBHIX HOPM
B JesATeIbHOCTH DelepajibHOr0 KOHCTUTYHHOHHOIO cyna ®PT

Myxuna A.Jl., acnupanT,
I[lepMcknii rocyapcTBeHHBIH HAMOHAJBHBINH HCCJIEA0BATEbCKHI YHHBEPCHTET

Annomauus: ¢ cmamve aHATUIUPYIOMCS 0cobenHocmu npumenenus PedepanvbHvlM KOHCTHUMYYUOHHBIM CYOOM
@PI" meneonocuyeck02o0 n00xX00a K MoaAKO8AHUIO nPasosvix nopm. O6OCHOBbIBAECS, YN0 HA OAHHOM dmane me-
Je0N02UYeCKUll H0OX00 ABNAemcs OCHOB80U Memoodonozuu DedepanvHoco kKoncmumyyuonnozo cyoa @PI, noo-
MeepIIcOeHUe Yemy asmop Haxo0um Kax 8 KOHKPEMHbIX peulenusix cyoa, max u ¢ mpyoax meopemuxog npasa. Ha
npumepe npaKxmuxu cyoa OeMOHCMPUPYEmCcs, Ymo 6 3a8UCUMOCHIU O KOHKPEMHOU Npagosoll CUcmemyvl CyooMm
MO2Ym Y4UmMbleambCsl Pa3Iudhble Yeiu, 8 Ceme KOMopblX O0JNCHb MOIKO8AMbCsi Hopmbl. [Ipumenumenvho k De-
oepanbHomy KoHcmumyyuonnomy cyoy @PI 0okazvleaemces, umo meneonocuyeckuii NOOX00 MOdICem GblCTHYNANb
Kax @ Kauecmee coOCMBEHHO NOOX00A K YACHEHUIO U PA3bACHEHUIO CMbICAA NPABOGHIX HOPM, MAK U 6 Kauecmee no-
JUMULECKO20 UHCTNPYMEHMA U UCNOAb308AMbCS 0I5l OOCMUICEHUST PA3IUYHBIX Yellell, KII0UAs 3auumy Hayuo-
HAbHO20 NPABONOPSOKA OM GIUSIHUS U3GHE.

Knrwouesvie cnosa: meneonocuieckoe moakosanue, moakosanue npagd, PedepanvHuvlii KOHCIMUMYYUOHHBI CYO
@PI, KOHCMUMYYUOHHBIE HOPMbL, UOEHMUYUHOE TNOJKOBAHUE
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Teleological approach to the interpretation of legal rules
in the activities of the Federal Constitutional Court of Germany
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Abstract: the article analyzes the features of the application of the teleological approach to the interpretation of
legal norms by the Federal Constitutional Court of Germany. It is substantiated that at this stage the teleological
approach is the basis of the methodology of the Federal Constitutional Court of Germany, which the author finds
confirmation both in specific court decisions and in the works of legal theorists. Using the example of court prac-
tice, it is demonstrated that, depending on the specific legal system, the court may take into account various goals
in the light of which the norms should be interpreted. With regard to the Federal Constitutional Court of Germany,
it is proved that the teleological approach can act both as an approach to understanding and clarifying the mean-
ing of legal norms, and as a political tool and be used to achieve various goals, including the protection of the na-
tional legal order from outside influence.
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TonkoBaHuEe KOHCTUTYLIUOHHBIX HOPM SABJIACTCA HanboJIee CIIOKHBIM U3 BCEX BO3MOYKHBIX BUJIOB TOJIKOBAaHUA
10 00BEKTY, MOCKOJBbKY YKa3aHHBIE HOPMBI B CKATOM BHJIE COJIEPKAT OCHOBBI CTPOCHUSI OT/EIBHO B3STOIO TOCY-
JapcTBa, 6a30BBIE IEHHOCTH MPABOBOW CHCTEMBI | T.71. IMEHHO IIpH MX TOJKOBAaHHH OT MHTEpIIpeTaTopa TpedyerT-
CA MPUMCHCHUC HAMBBICHICTO IPaBOBOr0 MaCTEPCTBA, IMOCKOJIBKY IIPHU TOJKOBAHUHN KOHCTUTYIHOHHBIX HOPM HE-
BO3MOJKHO OTPaHUYUTHCS CTaHAAPTHBIM JUIs IPABOIIPUMEHHUTENCH HAOOpPOM M3 rpaMMaTHYeCKOTO U CHCTeMaTnye-
CKOTO TOJIKOBaHMA. MHTepec K KOHCTUTYLMOHHOMY CyIeOHOMY TOJIKOBaHHIO OOYCJIOBJICH TaKKe M TEM, YTO €ro
IIPUHATO pacCMaATpHBaTh B KAYE€CTBE OAHOI'O M3 OCHOBHBIX croco0oB 06ecnequI/I$[ CTAaOMJILHOCTH KOHCTUTYUIHNOH-
HOTO cTpos [6, c. 174].
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TonkoBaHNE KOHCTHUTYLIMOHHBIX HOPM IIpENIoaaraeT y4éT [eHHOCTEN, KOTOphIe IPUHATO Ha3blBaTh BHEIPABO-
BBIMU, ITOCKOJIbKY Ha X IOJJEPXKKY U 3allUTY, [NIaBHBIM 00pa3oM, HaIlpaBJIeHbl AeHCTBYIOIME KOHCTUTYIUu. [Ipu
3TOMY Ul KOHCTUTYLIMOHHBIX HOPM XapaKTepHA HauWBbICIIAs CTEIEHb a0CTPAKLUH, MOCKOJIBbKY B HUX B CXKATOM
BUJIC BBIPQKEHBI OCHOBBI (DYHKIIMOHHPOBAHHMS KOHKPETHOM NPaBOBOH CHUCTEMBI, OCHOBHI T'OCYJapCTBEHHOCTH.
BBuay 3TOrO0 CyABl, TOJIKYS TaKHe HOPMBI, HEU30€KHO HATIONHAIOT UX KOHKPETHBIM CMBICIIOM € YYETOM OCHOBHBIX
LICHHOCTEH, KOTOPBIE XapaKTEepHbI AJ1s 00IIEeCTBAa B LIEJIOM H SIBJIAIOTCS €ro sApoM. Takum oOpa3oM, peus uaér oo
yuéTe 1neneil, 3aM0KeHHBIX B KOHCTUTYIIUH, YTO MPUBOJUT K HEM30EKHOCTH TEJICOJIOTHYECKOTO TOJKOBAHUS KOH-
CTUTYLIMOHHBIX HOPM.

TecHas CBSA3b TENEOJOTMUECKOI0 TOJIKOBAHUS MpaBa (WM 6oJiee MIHMPOKO — TEIEOJIOTHIECKOro MOAX0Aa K Ipa-
BY) M KOHCTHUTYIIMOHHOW Teopuu mokazaHa B pabore M.A. Kpasna «lleHHOCTP KOHCTHUTYIITHOHHOW TEIEOJOTHH U
KOHCTUTYLIMOHHAS JIESTUTUMHOCTD IOJIMTHYECKOTO M MICOJOTMYECKOr0 MHOT000pa3Hs: JOKTPUHA U MpaKTHKa». B
paMKax KOHLENIIMN KOHCTUTYIIMOHHOM TEJICOJOTHH OH OCOOCHHO BBIAESIET KOHCTUTYLIMOHHbIE LIEHHOCTH U IIPUH-
LIUIIbI, «3aJI0)KEHHBIC B TEKCTE KOHCTHUTYLHH W BBIBOAMMBIE Y€pe3 MHTEPIPETALNI0 KOHCTUTYLMOHHBIX I10JIOKe-
HUI1», OTMeYasi, YTO OHH SIBIISIOTCS NEPBUYHBIMU AJIEMEHTAMH CyAEOHBIX pemieHuid [5, c. 81]. DTH meHHOCTH H
NPUHIMIIEI CAMH TI0 ce0e U B CBOEM B3aMMOJCHCTBUM, KaK MPEACTABISACTCS, U SBISIFOTCS TEM MCTOYHHKOM, C TO-
MOIIbI0 KOTOPOI'O MOTYT OBITh BBISIBJICHBI LIEJIM KaK KOHCTUTYLHOHHBIX ITOJIOKEHUH, TaK M MHBIX HOPM IIpaBa B
MPOIIECCE TEICOIOTMYECKOTO TOIKOBAHUS, YTO OTYACTH ITOKA3aHO B YHOMSHYTOH pabore.

Teneonornyeckoe TOJIKOBaHUE OOBIYHO aCCOLMHPYETCS ¢ M3BECTHOM JOJIEH TBOpYECTBA M OTXOIOM OT OYyK-
BaJILHOTO TOJKOBAHU MPaBOBON HOPMBI. Ha mepBEIil B3I, CyAbl KOHTHHEHTAIBHBIA EBpOTIIBI, IeHCTBYS B 0OBIY-
HO TIPUMHCHIBAEMON MM KOHCEPBATHBHOM MaHepe, JOJDKHBI n30erats cyneOHoro mpaBoTBopuectsa [1, c. 32], oxn-
HAKO MpaKTHKa MoKa3biBaeT uHoe [3, ¢. 190]. OTnenbHbie UCCIIEAOBATENN BUAST IPUYHHBI COIMIKEHUS MPABOBBIX
CHCTEM H POCTa pOJH CyJeOHOTO MPaBOTBOPUYECTBA B TOM, UYTO B OONbIIMHCTBE cTpaH EBporsl ¢ cepeaunst 20 B.
CTaJIM TOSIBIISITHCS KOHCTUTYLIMOHHBIE (BBICIINME) CyIbl, PELICHUS! KOTOPBIX B CHIIy CBOEH NMPHUPOIB 00JIaAaloT He
TOJIBKO TpeleeHTHIM (00s13aTeIbHBIM) XapaKTepoM, HO B HecyT B cebe MpaBOTBOPUECKUIA dneMeHT [16, c. 25-26,
154, 237, 272].

Teneomornyeckoe TOITKOBaHNUE CIEAyeT MPU3HATH OMHUM U3 HanbOoee 3(h(peKTHBHBIX HHCTPYMEHTOB COOIO/Ie-
HUs OaslaHCa LEHHOCTEH M MHTEPECOB, OXPAaHAEMbIX MIPaBOBBIMH HOpMaMmu. Kak mpaBuiio, Ha QyHIaMEHTAIBHOM
YpOBHE yKa3aHHbIE IEHHOCTH YCTaHABINBAIOTCS KOHCTUTYIMEH (MJIM UHBIM aKTOM WUJIM CHCTEMOM aKTOB, HOCSIIUX
cuctemMooOpasyrolee 3Ha4eHue Il BEBIOPAaHHOTO TpaBomopsnka). Takum o0pa3oM, MOKHO TOBOPHTH O TOM, YTO
IpU TOJKOBAaHWU HOPM IPaBa U MPOBEPKH MX KOHCTUTYLHMOHHOCTH HCIIOJIB30BAHUE TENICOJIOTMYECKOro Crocoda
TOJIKOBAaHUS HAIIPSAMYIO CBSI3aHO C 0OpaIlleHneM K CUCTeME IEHHOCTEH, OTPaKEHHBIX B KOHCTHTYLIUH.

IIpu 3TOM TOJKOBaHME KOHCTUTYIIMOHHBIX HOPM BHE 3aBHCHMOCTH OT KOHKPETHOH NMPaBOBON CUCTEMBI 001a/1a-
€T 0COOCHHOCTSIMH, KOTOpPbIE O0YCIIOBJICHBI HOJIUTHUYECKUM XapaKTepOM KOHCTHTYLUH, €€ OTKPBITOCTBIO ISl MH-
TEPIPETAINH U 3aBEIOMOI HEMOIHOTOU TekcTa [17, ¢. 92]. Ilo MHEHHIO BeIyIIero HEMEIIKOTO KOHCTUTYITUOHAIH-
cra u ObiBIero cyapu denepaipaoro koncruryimonnoro cyna OPI K. T'ecce (Konrad Hesse), atu ocobenHOCTH
3aKJI0YAl0TCS. B TOM, YTO MIOMHMMO HCIIOJIb30BaHHUSA OOBIYHOM AJISl IF0OOTO MPAaBONPUMEHHUTENS] METOAOJIOTHH TOJI-
KOBaHMSI TOJIKOBAHME KOHCTHTYLUH NPEAIONaracT ciel0BaHUE Py NPUHIMIIOB, 00ECIEUMBAIOIIMX rapMOHU3a-
U0 3aKOHOJIATENbCTBA, MOJICPKaHHE CHCTEMBl KOHCTUTYIIMOHHBIX IEHHOCTEH W TOBBIIICHUE 3()(HEKTUBHOCTH
CUCTEMBI, MoIepKuBaeMort KoHcTuTynmen [12, c¢. 144]. Takum oO6pa3oM, KOHCTHTYIIHOHHOE TOJKOBaHWE BCET/Ia
NPEANoJIaraeT OLEHKY pe3yJibTaTa TOJIKOBAHHUS HE TOJIBKO HA MPEIMET JIOTHYECKU KOPPEKTHOCTH, HO M Ha Ipe.-
MET COOTBETCTBHUS yKa3aHHBbIM mpuHiunam. OcHoBbIBasch Ha 3ToM B. Bprorrep (Winfried Brugger) yreepxnaer,
YTO KIIFOYEBOE OTJIMYME KOHCTUTYIIHOHHOTO TOJIKOBAHHS OT OOBIYHOTO, TAKUM 00pa3oM, CBOJUTCS K €ro OoblIeH
Teneonorunyrocty [8, ¢. 400].

Hemernkuii npaBomopsiiok OCHOBaH Ha IIMPOKOM HCIOJIb30BaHHM TEJICOJOTMYECKOro TosikoBanus [2, c. 37].
Tak, HEMelIKHe TEOPETHKH IMpaBa MOCBSIIAIOT OECUNCICHHOE KOJIWYECTBO TPYIOB MpobieMe NPUMEHEHUS TeNeo-
JIOTHYECKOT'0 TOJIKOBaHHMS CyAaMH, €ro AOIMYCTHMMOCTH M IpeesiaXx BMEIIaTelIbCTBa MPaBONPUMEHUTENS B IPaBO-
TBOPYECTBO, OJJHAKO B OOJIBIIMHCTBE CIIy4aeB MPU3HAIOT €ro 3HAYUMOCTb Ui NPakTUKH [7, c. 38-46]. /. Kommepc
(Donald Kommers) B «KouctutyruonHnas npaktuka B @enepatuBHoii Pecny0Osrke ['epMaHni» B KauecTBE OCHOB-
HBIX METOJIOB, HCITONIB3YEMBIX B AeiATeIbHOCTH PenepanbHOoro KOHCTUTYHOHHOTO cyna OPI', Beigenser rpamma-
TUYECKOE, CUCTEMHOE, TEJIEOJIOIMUECKOE U UCTOpUIECKOe ToJKOBaHuA [15, c. 42]. OH oTMedaeT, 4To rpaMmaTHye-
CKO€, CUCTEMHOE M HCTOPHYECKOE TOJIKOBAHUS MO CBOEH MPUPOE TEKCTYalbHBI, TOT/Ia KaK TEJIEOJOTHYECKOe B
0oJbIIIel CTENIEHN OCHOBAHO Ha TyX€ 3aKOHA W MPEIOCTaBIISIET CPAaBHUTEIHHO OOJBIIYI0 CBOOOLY MHTEPIIPETAIIH,
YTO B ONPEICIIEHHOM CMBICIIE MOXKET OBITH OIIACHO B CIy4ae, KOT/a peyub UAET O TOJIKOBAHUH MOJIOKEHUH KOHCTHU-
TYLUH.

B crathe A. Jxakaba (Andras Jakab) «AprymeHTtaiys peiieHuidi B KOHCTHTYIHOHHBIX Cydax» B MPOBEICH
CPaBHUTEJBHBIM aHAJN3 MMOAXO0A0B K TOJIKOBAaHWIO HOPM B KOHCTUTYIIMOHHBIX CyJaxX Pa3iUYHBIX CTPaH, BKIOYas
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CIIA, I'epmanuto, ABctpuio, Benrpuio u ap. ABTOpoM 0oTMEUYaeTcs, YTO METOABI HHTEPHPETALUU caMU 1o cebe
BBICTYNAIOT HEKOIU(DUIIMPOBAaHHBIME HOPMaMH IIpaBa, COJEpKaHHE KOTOPBIX 3aBUCHUT OT IPABOBOI KYIBTYPBI
Ka)KI0H KOHKpeTHOU cTpaHbl [13]. B oTAenpHBIX caydasx 3TUX MpaBHIIa MOTYT OBITh 3aKpEIUICHbI Ha YPOBHE OC-
HOBHOTO 3aKOHA (KOHCTHTYLIMH) rocynapcTBa. Teaeonornueckoe TOIKOBAaHUE PACCMAaTPUBAETCS aBTOPOM KakK TOJI-
KOBaHME M3 BHEIPABOBBIX OCHOBAHWH; MPHU 3TOM, IO €r0 MHEHHUIO, IMEHHO TEJICOJIOTHIECKOe 000CHOBAaHUE TOTO
WJIN MHOTO TOJIKOBAHUS OKA3bIBAIOTCS PEILIAIOIUM IIPH ONIPEACIICHUH €T0 KOPPEKTHOCTH.

Jns npaBa I'epMaHnn XapakTepHO pacCMOTPEHHE KOHCTUTYLIMH B Ka4ECTBE €IMHOM CHCTEMBI, TOJIKOBaHHUE KO-
TOPOM TOJMIKHO OCYIIECTBIATHCS C YCTAHOBKOW Ha IIEJIOCTHOCTh YKa3aHHOTO aKTa, YTO MOATBEP)KAAETCS IPAKTUKON
DenepanbHOr0 KOHCTUTYHMOHHOTO cyaa PPl «HKM 0HO KOHCTUTYLIMOHHOE ITOJIOKEHNUE HE AOJDKHO OBITh MCKIIIO-
YEHO, €CJIM €T0 KOHTEKCT M TOJIKOBAHKE caMmo Io cede ... [3T0] Bcerna ciemyeT TOIKOBATh TAKMM 00pa3oM, YTOOBI
C/IeNaTh €ro COBMECTUMBIM C OCHOBHBIMH MpHHLIMIaMU KoHCTHTYyIMN 1 HaMepeHusiMu ee aBTopoB» (IToctanoBme-
aue ot 23.10.1951 (2 BvG 1/51)). [IpumeuaTensHO, 9TO TaKOW MOAXO]] UMEET TITyOOKHe JOKTPUHAIBHBIC MPEAIo-
ceutkd. Tak, JI. KomMmepce yka3wsiBaeT, 9To Takoe MOHMMAaHWE KOHCTUTYIHU 0a3HpyeTcs Ha WHTETPAIlMOHHONW TEO-
puu koHctutynuu P. Cmenna (Rudolf Smend): «Cmenn paccmarpuBan KOHCTHTYIMIO Kak KHBYHO PeajbHOCTD,
OCHOBAaHHYIO U OOBEJUHEHHYIO OOIIMHHBIMH LIEHHOCTSIMH, BOIUIOIICHHBIMUA B HEMELKOW Hanmu ... KoHcTUTynus
HE TOJBKO MPEACTaBIsET COOON EAMHCTBO IIEHHOCTEW, OHA TAaK)Ke CITYKHT JUIS NaTbHEWUIe MHTErparii u 00b-
eIMHEHHUs HAIMK BOKPYT 3THX IeHHOocTel» [15, c. 45]. B aroit cBs3u k. T'oncanes ae nma Bera (Geraldina
Gonzalez de la Vega) ormeuaet, uto Koncturyius ®PI™ noctpoeHa Ha uiee BEpXOBEHCTBA UEIOBEYECKOIO JJOCTO-
MHCTBA B CBSA3U C FOCYJapCTBEHHON BJIACThIO, (heepanbHbIM YCTPOHCTBOM M COLMATIBHBIMU U JEMOKPATHUECKUMU
LEHHOCTSAMH. VIMEHHO 3TH MOCBHUIKH MCIOJIb3YIOTCS B KAYECTBE MCXOAHBIX MPU TOJIKOBAHWU HEMELKOW KOHCTHUTY-
uuu [11, c. 806]. IlpuBeaEHHBIN TE3UC OTPaXKAET BAXKHEHIITYIO COCTABISIONIYI0 METOIOJIOTHH PAacCMaTPUBAEMOTO
CyJla — IOCTPOEHHUE HepapXUX [IEHHOCTEH B X016 UHTEPIIPETAllMN KOHCTUTYLIMH.

Jns denepanbHOT0 KOHCTUTYIIMOHHOTO cyna OPI™ cBoiicTBeHHa TakKe MPUBEP)KEHHOCTh OOBEKTHBHOCTH TOJI-
KOBaHUs, OMOpa Ha caM 3aKOH. JTO MPOSBISIETCA U B OTHOIICHUHU TEJIEOJIOTMYECKOTO TOIKOBAHUS, TIOCKOJIBKY CYyIl
NOJUEPKUBACT B CBOMX PEIICHHSIX, YTO 3HAUCHUE UMEIOT TOJIbKO OOBEKTHBHBIC LIEJIH 3aKOHA, 8 He CYOBEKTHBHBIC
HaMEpEHHUsI COCTaBUTENEH, KOTOphIe MOTYT OBITh YYTEHBI TOJBKO B KpalHEM CIydae MPH OCTABIICHCS HESCHOCTH
HOpMBI. Tak, IS WUTFOCTPALUU 3TOTO MPEACTABISIETCS YMECTHBIM npouuTrpoBaTh [loctanoBnenue ot 30.03.2004
rofa 1o aeny 2 BVR 1520/01: «onpeaMedenHast BOJIs 3aKOHOIATEIBHOMN BIIACTH, BRIPAKEHHAS B HOPME, IMEET pe-
HIaroliee 3Ha4eHUe I TOJIKOBAaHUS HOPMBI IIPABa, IOCKOJIBbKY OHA BBITEKAaeT U3 ()OPMYIHPOBKU HOPMbI U KOHTEK-
CTa, B KOTOPBIM 3Ta HOpMa nomenieHa». OQHAaKO Aaxe MPH TaKoM >KECTKOM M (OPMajbHOM IMOIXOAE, KOTOPOro
NPUACPKUBACTCS CYI, TPOCICKUBACTCS IPUOPUTET 1IETH MIPABOBOM HOPMBI HaJl €€ OYKBAILHBIM TOJIKOBAHHEM.

Bo muorom merononorus Koncturynuonnoro cyna ®PI” ocHOBaHa Ha MpUHIUIE MPAKTUYECKOTO COTJIAcOBa-
Hus (praktische Konkordanz), cyTe K0TOporo cBoAMTCS K TIOUCKY CIIPABEIMBOTO OalaHca MEXITy KOHCTUTYIINOH-
HeIMU LeHHocTsAMHU. Kak ykassiBaeT JI. KomMMmepe, «KOHCTUTYIIMOHHO OXpaHseMble NMPaBOBBIE [IEHHOCTH JOJKHBI
OBITH COTJIACOBAHBI JIPYT C JAPYTOM, KOT/Ia TaKHe IIEHHOCTH MPOTHBOpedar Apyr Jpyry. OpHa KOHCTUTYIIMOHHAS
LIEHHOCTh HE MOXKET OBbITh peajn30BaHa 3a CUeT KOHKYPHUPYIOIIEeH KOHCTUTYIIMOHHOW LIEHHOCTH», IIPU 3TOM OH 00-
palaer, 4To UTOrOBOM LENbI0, KOTOpasi AOJDKHA JOCTHIaThCsl IpH JII0OONH MHTEpIpeTanuH, siBusercs 3hdexTus-
Hocth Koucruryrmu OPT kak mesoro [15, ¢. 46].

[IpumenuTenbHO K QpyHIAMEHTAIBHBIM IpaBaM, 3aKpeIIsieMbIM KOHCTUTYLIEH, TEJIE0IOrHYeCKUil MOAX0 Mpo-
ABJISIETCSl B UCIIOJIB30BAaHUU MPHHLHUIIA TPONOPLIHOHATIBHOCTH, KOTOPBII TOMOTaeT ONpPEAEIUTh HECOBMECTHMBIE C
KOHCTUTYIIMEW LelIM orpaHuueHuil mpas. [lokazaTenbHBIM NMPUMEPOM HCIIONB30BAaHUS MPUHIIUIA COTJIACOBAHUS
[EHHOCTEH W pa3pemieHus KOHGIINKTa MKy HAIMOHAIBHBIM M MEXKIyHAPOJHBIM MPAaBOM (B JaHHOM cilydae —
KonBenuueii o 3amure npas 4eJ0BeKa U OCHOBHBIX ¢B000.) siBisieTcs 1locTanoBnenne depepanbHOr0 KOHCTUTY-
ruonHoro cyga ®PT or 12.06.2018 roxa mo aeny 2 BvR 1738/12, B koTopoM OBLT pacCMOTPEH BOIIPOC O COOTBET-
ctBun OcHoBHOMY 3akoHy @PI" 3ampera Ha 3a0aCTOBKH 711 TOCYJapPCTBEHHBIX CITyKaluX. Tak, B COOTBETCTBUH C
JEeHCTBYIONIMM 3aKOHOAATENLCTBOM ['eépMaHum 1J1s1 TOCyJapCTBEHHBIX CIIY)KaIlMX HMPeAyCMOTPEH 3ampeT Ha 3ala-
CTOBKH, 4TO CTaJI0 MPUYUHOM oOpamenuid B Koncrutynuonssiii cyn @PI” co cTOpoHBI 1ML, K KOTOPBIM OTHOCHTCS
yKa3aHHBINA 3aIlpeT. YKa3aHHBIN 3aIpeT, MPOTHBOPEYAIInii CBOOOE acCONMANNi, KaK OTMETHII CyJ, SBJISETCS CO-
CTaBHOM YaCThIO HEMEIIKOTO MPABOTIOPS/IKA, TAPAHTUEH UHBIX (PYHIaMEHTAIBHBIX KOHCTUTYIIUOHHBIX IEHHOCTEH,
Ha TOJJIepKaHKe U 3alIUTy KOTOpBIX HampasiieH OcHOBHOM 3akoH. Cyn Takxe oOpaTHJ BHUMaHUE Ha TO, YTO He-
CMOTpS Ha TO, YTO 3aIpeT Ha 3a0aCTOBKH JJIsl TOCYIapCTBEHHBIX CITYXKAIlIUX SBISICTCS OTpaHUYeHUEM CBOOO/IBI ac-
COIIMAIINH, TN TaKOTO OrPaHHYCHUS COBMECTHMBI C OCHOBHBIMH KOHCTHTYIIMOHHBIMHU IICHHOCTSIMH, SIBIISIFOIIIU-
MUCS OPOM JE€MOKPATHUECKOTo MOPsAKa, MOCKOJIBKY HAalpaBJIeHBI Ha ero obecrniedeHne. BakHbIM 0Ka3ajaoch U To,
npocTas OTMEHa PacCMaTPUBAEMOr0 3alpeTa MOria Obl IPUBECTH K PEAIM3allK OJHOTO KOHCTUTYIIHOHHOTO HHTE-
peca 3a c4ér Japyroro 0e3 OLEHKH MPaBoOBOTO dPPEKTa, YTO HE COOTBETCTBYET KOHCTUTYIIMOHHO 3HAYMMBIM IIEIISIM
M HE TO3BOJISIET JOCTHYb MAaKCUMAaJbHOH 3((EKTUBHOCTH MpaBonopsaka. B 4acTH BO3MOMXKHOTO MPOTHBOPEUHMS
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KoHnBeHIMu 0 3amuTe mMpap 4elioBeKa M OCHOBHBIX CBOOOJ M MpakTHke EBporefickoro cyma mo mpaBaM 4YeiaoBeKa
Koncrutynuonnsiit cyn @PI" oTMETHII, YTO OTKPBITOCTH HEMEIIKOTO TIPABOMOPSIIKA MEXKIYHAPOIHOMY IPAaBOMY HE
03HaYaeT HeOOXOAMMOCTh HEYKOCHHUTEIHHOTO CIIEIOBAHHS BCEM €BPOIEHCKHM TEHACHIWSAM B CITydae, €Cclii yKa-
3aHHBIC TEHICHIIMU TPOTUBOPEUAT 3amuiaeMbiM OCHOBHBIM 3aKOHOM KOHCTUTYLIMOHHBIM [IECHHOCTSIM, TEM CaMbIM
MOCTaBUB KOHCTUTYIIMOHHBIE 1I€JIM BBIIIE HATHAIMOHATHLHOTO IIPABOIIOPSIIKA.

Takum 00pa3oM, UCMIOIB30BAHKE TEJIEOIOTHUECKOT0 TOAX0/1a K TOMKOBAHUIO KOHCTUTYITMOHHBIX HOPM, 3aIlATa
CUCTEMOOOPa3yIONUX KOHCTUTYIIMOHHBIX IENel ucnoib3yercs DenepanbHbIM KOHCTUTYIUOHHBIM cyjqom DPI,
KaK M JPYT'MMH KOHCTUTYIMOHHBIMU cyfdamu ctpaH EBpomsl [4, c. 138-139], e Toapko B oOmactu coOCTBEHHO
PaCKpBITHS COAep KaHNs KOHCTUTYIIMOHHBIX ITOJIOXKEHUH, HO M JUISI 3aIIUTHl KOHCTUTYIIMOHHOTO MPaBOMOPSAKA H
€ro OCHOB OT BHEIIHWX Bo3zeiicTBuil. Hambomee mocnemoBaTebHO U MOMHO 3TOT MOAXOJ OBLT PACKPHIT CYIOM B
nocTtaHoBIIeHUsX «COJaHk», B KOTOPBIX ObUIM aHbl PEJCNIbl KOHCTUTYIIMOHHON YCTYITYMBOCTH B KOHTEKCTE CO-
otHomenus npasa EC u HanmonaneHoro npaea ®PT [10, c. 367-368]. B cepun nen @enepanbHblii KOHCTUTYIMOH-
Helid cyn OPI' chopMynupoBan psi MPUHIKIIOB, B COOTBETCTBUH ¢ KOTOPBIMU HAIlMOHAIBbHAS MIPAaBOBas CHCTEMa
OPI', ocHOBBI KOTOpOH 3amiuiieHbl OCHOBHBIM 3aKOHOM, UMEET MPUOPUTET HAJ HATHAIIMOHAILHEIM MPABOM B TEX
npenenax, B KOUX MpOosIBISIFOTCS €€ CYIIHOCTHBIC YepThl. B yacTHOCTH, B Jielie, KOTOpoe yxe okpectuin Solange-
111, cyn momgepkHy1, 9TO COXpaHsAeT 3a COOO0 MpaBo MPU3HABATH HE COOTBETCTBYIOIMNMH OCHOBHOMY 3aKOHY JTFO-
Onle akThl EC 1, COOTBETCTBEHHO, HE MIPUMEHSATH UX B mpejaenax opucauknun OPIY, eciii 3TH akThl CHUKAIOT ypo-
BEHb KOHCTUTYLIMOHHBIX TapaHTU{ U MPOTHUBOpEYAT LEIH U AyXy HEMeIKoro 3akoHojaarenbcTBa (IloctanoBnenue
ot 15.12.2015 mo mexy 2 BvR 2735/14).

Hpyrum 3naunmMeiM aktoM Koncrurynuonsnoro cyga @PI™ moxxHo cuntats Ilocranosnenue ot 17.08.1956 rona
no neny 1 BvB 2/51, B xoTopoM cyn paccMOTpes BOIPOC O BO3MOXKHOCTH 3amnpeTa KoMMyHHCTHYECKOW MapTUd
I'epmanun. Tak, npy BBIHECEHWH YKa3aHHOTO MOCTAHOBJICHHUS CY[, MPHUIS K BBIBOAY O HEOOXOIWMOCTH 3alpeTa
nmapTuu, oopatmics K mpeamOysie OCHOBHOTO 3aKOHA, MPOBO3IIIAIIAIOIIEH B Ka4eCTBE OCHOBHOW €M €IWHCTBO
I'epmaHuy, OTMETUB, YTO MpeaMOylia UMEET, IPEKIC BCEro, MPaBOBOE, a He MOMUTHYEecKoe 3HaueHue. deaepans-
HBI KOHCTUTYLIMOHHBIN cyn ®PI mpsimo ykaszaii, uTo Jit0Oble 3aKOHBI JIOJDKHBI TOJIKOBATHCS HCKIIIOUUTEIILHO B
CBETE 3TOH IeNH, U Pe3yNbTaT TOJIKOBAHHUS HE MOXKET OBITh PU3HAH COOTBETCTBYIOMIM OCHOBHOMY 3aKOHY, €CIIH
CO3M1a€T IOPUIUYECKUE MPEMATCTBUS K JOCTHXKEHHUIO 3TOM 1esu. B aToM ke mocraHoBieHun denepaibHbli KOH-
cTUTYIMOHHBIN cyn OPI' ncnoib30Bal TEIEOJOrHUECKOe TOJIKOBAHUE, PACKPHIBAs COJIEp)KaHUE ITpaBa Ha COIPO-
TUBJICHHE: OH CY3WJI COJIepKaHWe YKa3aHHOTO TPaBa, HCTOJIKOBAB €Tr0 B CBETE MPeaMOYIbl U OOMIMX KOHCTHUTYITHU-
OHHBIX [IEHHOCTEH, OTMETHB, YTO MPABO JOHKHO TOHUMATHCS B «KOHCEPBATUBHOMY CMBICHE, T.€. JIUIIh B KAYECTBE
BOCCTAaHOBUTEJBHON MeEphl 3aIUTHI, U MPH 3TOM Ta HECHPABEIIMBOCTH, C KOTOPOW OOpeTCs CONMpPOTHBICHHE,
JIOJDKHA OBITH OUYEBUIHOM, a CpeicTBa MPABOBOM 3allIUThl — UCUEPIIAHBI WJIH KpaliHe Hed(EeKTUBHBI.

[IpuBenéHHBIE IPUMEPHI TOKA3aTEIbHBI C TOYKHA 3PEHUS OLIEHKH POJU TEIICONOTUIECKOTO TOIKOBAHUS B Jies-
TenbHOCTH DeiepanbHOT0 KOHCTUTYIIMOHHOTO cyaa OPI', oiHako He SABISIIOTCS €MHCTBEHHBIMU. MccaenoBaTenun
OTMEYaroT, YyTo MpakTuka TonkoBaHus Konctutyumu ®PI' co BpemeHeM crana MeHee KOHcepBaTHBHOW. Tak, He-
CMOTpPSI Ha CBS3aHHOCTHh TEKCTOM IPAaBOBBIX HOPM U (hopManmbHONH HEOOXOIMMOCTHIO JEHCTBOBATH B JIOCTATOYHO
KECTKUX pamkax, Koncrurynmonssiii cyn ®PIT qoctaTo4HO MIUPOKO MPUMEHSET TENEOJOTHYECKYI0 apryMeHTa-
IIAI0 HA TIPAKTUKE, B TOM YHUCJIC YUYUTHIBAS M3MEHECHHS B YACTH COIMAIBHBIX U MOTUTHUYECKUX IIEHHOCTEH BHYTPH
obmectBa [9, C. 105]. Teneonorn4HOCTh MOAXO/A CyJa W MPOTPECCUBHBIN MOIX0J K KOHCTUTYIIMOHHBIM II€HHO-
cTsM (LeTsiM) TIPOSBIISIETCS HA MPUMepe MHOXECTBA Jel, paccMOTpeHHbIX KoHctutyumonusiM cynom OPI. Tak,
oOpaiieHue K IeJrd TpaBOBOM HOPMBI M HCIIONB30BaHHE €€ B KauecTBE PEINAIoNIero apryMeHTa INpH BbiOOpe
HanOoJiee MPaBUIBHON HHTEPIPETAINU IPOSBUIOCH B CIIydae PACCMOTPEHUS M MIOBTOPHOI'O PACCMOTPEHUSI BOIPO-
ca O MpaBOBOM cTaryce romocekcyaiabHocTH: B [loctanoBnenun ot 10.05.1957 roma mo mexy 1 BvR 550/52 cyn
MIpU3HAJ YTOJIOBHYIO OTBETCTBEHHOCTH 3a MYKCKOW T'OMOCEKCYalIbHOCTh COBMECTHMON C OCHOBHBIMM IIpaBaMH
Koncturynuu I'epmanny, MOCKoJIbKY Ha TOT MOMEHT 3TO YKJIAABIBAJIOCH B 3alMINAEMYI0 KOHCTUTYLHEH o01ie-
CTBEHHYIO Mojelnb, onHako B [locranoBnenun ot 17.07.2002 rona mo aemy 1 BvF 1/01 cyx npusHan KOHCTUTYIIH-
OHHO HEOOXOJIMMBIM BBEJICHHE MIPABOBOTO MHCTUTYTA 3apErHCTPUPOBAHHOTO TPAKIAHCKOTO MapTHEPCTBA JIIS TO-
MOCEKCYaIbHBIX Map ¥ €ro PaBeHCTBO C MPAaBOBBIM HHCTUTYTOM Opaka JIsi TeTepOCeKCyallbHBIX Tap.

YkazaHHbIE PUMEPHI TAK)Ke OTPAXKAIOT OOIIHE TEHIEHIINH TOJKOBaHUS MpaBa DenepanbHbIM KOHCTHTYIIHOH-
HeIM cynoM OPI" u neMoHCTpUPYIOT 0COOEHHOCTH €ro METOJO0JIOTHH, €€ TeNeoNornyHocTb. C OJHOH CTOPOHBI,
CTWIb CyJa aKaJEMUYEH U CTPOr, HO, C IPYrOM CTOPOHBI, 3Ta CTPOTOCTh NPECIEAYET CBOEH KOHEUYHOM LIENIBIO 3a-
HIUTY CaMOOBITHOTO T€PMAHCKOTO MPABOIOPSIKA, OCHOBBIBAsSCh HAa KapKace IIEHHOCTEH, 3aJI0)KEHHBIX OCHOBHBIM
3aKOHOM, M TOJKYS JIFOObIE HOPMEI TIPaBa, B T.4. MEKYHAPOIHOTO, UCKIIOYHTEIBHO B CBETE STUX IIEHHOCTEH. Xa-
PaKTepHOH 4epToi METOMOJIOTHH Cy/ia Ha JAHHOM J3Tale Pa3BUTHUS SIBIIICTCS TO, YTO TH IICHHOCTH (IIETTH 3aKOHA)
He OepyTcs M30JIMPOBAHHO B MEPBOHAYAIIEHOM CMBICIIE, & CIIOBHO 3aHOBO OTKPBIBAIOTCS CYJIOM C YIETOM TEKYIIHX
noTpeOHOCTEN 00IIIeCTBA.
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Jlx. Anppac (Andras Jakab) mumrer o ToM, 4TO TECONOTHYECKUI MOAXO K TOJIKOBaHUIO B AesiTeabHOCTH De-
JIepaIbHOT0 KOHCTUTYIHMOHHOTO cyzna PPl 3aHMMaeT cToib 3HAYMMOE MECTO, YTO y CyAa HET HEOOXOAMMOCTH
MIOJIb30BaThCSl MHOM PaCIIUPHUTENBHON METONOJIOTHEN, TOCKOJIBKY OTCBUIKM K KOHCTUTYLIMOHHBIM LIEJSIM CaMU I10
ce0e TO3BOJISIIOT TOJIKOBAaTh HOPMBI OYeHb CBOOOHO [14, c. 373]. [IpnuéM B HEKOTOPBIX CIy4asx Cy[ MPsIMO MTHO-
pupyet hopmMalibHOE COOTBETCTBHE HOPMaM IpaBa M JIETUTUMHOCTB, €CJIH MOJIaraeT, YTo 3TO 00YCIOBICHO «Mate-
puanbHO# cripasemrBocThION (IlocTanoBnenue ot 27.02.2008 no memy 2 BvR 583/07).

Teneonornyeckuii moaxon PenepanbHOro KOHCTUTYLIMOHHOTO cyna OPI" nposBisercs B onepupoBaHUU MIMPO-
KMMH [IPaBOBBIMHU KaTETOPUsIMH (TIPOMOPIIMOHATIBHOCTD, COPA3MEPHOCTh, COTTIACOBAHHOCTH M T.11.). OOpalieHue K
a0CTPaKTHBIM KOHCTPYKIMSAM II03BOJISIET Cydy B Ka)KIOH KOHKPETHOM CHUTyallMH HAIIOJHATH KOHCTUTYLIMOHHBIE
MIOJIOXKEHUS PEJIEBAHTHBIM CMBICIIOM, M30€erast HEIOpUIMYECKON apryMEeHTAllMK PeIeHUH, AEHCTBYS B paMKaX KOH-
CTUTYIIMOHHOTO TIpaBa [18].

HHTEpecHOo TakXke U TO, 4TO MOCPEICTBOM HMCIIONIB30BAaHUS TENEOJIOTHYECKOTO TONKOBaHNuA dDenepanbHblil KOH-
CcTUTYUHOHHBIN ¢y OPI' co3naét Tak Ha3bIBaeMbIe MIPELEACHTHl YCTAHOBICHHS HEpapXUM KOHCTUTYIIMOHHBIX IIEH-
Hocrtel [3, c. 200]. B nepByro ouepens, aTa mpakTrka cBa3aHa ¢ genom Jlrora (Iloctanosnenue ot 15.01.1958 rona
no geny 1 BvR 400/51), B kotopom ®Dexpepanbhblii KOHCTUTYHHOHHBIH cyn OPIT, paccmarpuBas Bompoc o Jomy-
CTHMOCTH OIpaHMYEHHUs] CBOOOABI MHEHMsI, OTMETHJI, YTO YKa3aHHas CBOOOJA HE CYILECTBYET cama 1o cebe U He
IpeAroaraeT BO3MOXKHOCTh TOBOPUTD UTO-THO0 WK HE TOBOPUTH. HampoTuB, yka3aHHas cBoO01a HE MOXKET OBITh
MOHSTA B OTPHIBE OT HMMAaHEHTHO NpUCYIIEH ed yeru BO3ACHCTBOBATH YKa3aHHBIM MHEHHEM Ha OOIIECTBEHHOE
CO3HAaHME U NOBEJEHHUE, OTPAHHYEHHOH JINIIb BCTPEYHBIM HHTEPECOM JIpyroro juna. MiMenHo B pamkax nena Jlrota
®DenepanbHbI KOHCTUTYIIHOHHBINA ¢y OPI™ BepBrIe onpeneni KOHCTUTYINIO KaK «00OBEKTUBHBINA MTOPSIOK IEH-
HOCTE», YTO BIIOCJIEJCTBUM CTAJIO UCIOIB30BATHCS B 3aLIUTY HALMOIEHTPUCTCKUX B3IJISOB U BOCIPUITHSA KOH-
CTUTYLIMH KaK IIEeMEHTUPYIOIIETO 3JIEMEHTa OAHOPOAHOCTH HEMELKOIro Hapoja (B IPOTHUBOBEC €BPONENUCKON HHTe-
rpanuu) [11, c. 816].

IIpumeyaTenpHO, YTO NMPHU BHICTPAWBAHUU HEpPApXUH U MOCIEAYIOIIEM pa3pelIeHUH aHAIOTUYHBIX KeiicoB De-
JIepabHBIA KOHCTUTYIHOHHBIN cyn ®PI" naxke OGonee cBOOOACH, YeM CYAbl CUCTEMbI OOIIET0 MpaBa Uik MEXKIyHa-
pOIHBIE W HATHAIMOHAIBHBIE CYJbI, TOCKOIBKY AJISA MEPECMOTpPa CBOCH MO3WLINN, U3MEHEHUS COIEP)KaHUS KOH-
KPETHOTO IpaBa WM OLEHKU COOTHOLICHHUS IIPaB eMy He TpeOyeTcs CyIeCTBEHHOE H3MEHEHUE 00CTOATENBCTB WIIN
o01Iero MHEHUsI», a HyXKHBI JIUIIb (GOpMaibHbIe OCHOBAaHUS JUI NIEpECMOTpa — pealln3alysi MPUHIHIA TPaBOBOM
OTpeNIeIEHHOCTH U JIESTUTUMHOCTD MIPOLEAYPbl NpUHATHS perieHus. KirodueBoil 0COOEHHOCTBIO TEIE0IOTHIECKOr0
noaxoaa denepanbHOro KOHCTUTYIMOHHOTO cyAa OPI” sBIsETCS UCIONIB30BAHUE €T0, B IIEPBYIO OYEPEb, B IOJIU-
TUYECKUX LENAX — Ui CAEP)KUBAaHUSA TEMIIOB €BpPONENWCKON MHTETpanyy U MOAJAEpX aHUS WIEH HaIlMOHAJIBHOTO
enuHcTBa ['epmanum.
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3amura npaB u CB0O0OJ YeJI0BEeKa U rpaKiaHuHa B KOHCTUTYHHMOHHOM CyAOIIPOU3BOACTBE

Yepasakos A.JL., HaYaIbHUK 0TA€Ja IOPUANYECKOIi padoThHI U MPOBEIEHNU 3aKYNOK,
HNBanosa C.b., nupexkrop,
HucTUTyT Npod1eM HCKYCCTBEHHOI0 HHTE/LJIEKTA

Annomauyus: 0esmenbHOCMb NO 00ECHeUeHUI0 2aPAHMUPOBAHHBIX HA KOHCHUMYYUOHHOM YPOGHe 80600 U
npas  epadicoaHuna U yenogexa Moodicem  Oblmb  YCHeWHOU Jauulb  01a200aps  COBMECHbIM — VCUTUIM
20CYOAPCMBEHHBIX O0P2AHO8 GIACTHU, 2SPANCOAHCKO20 0buecmea u omoerbHvlx epadicoan. ITlomumo npoueco,
3auuma npas poCCUlCKUll 2panicoan 3aKaoyaemcss 8 MmoM, UmoObl 60CCMAHOGUMb HAPYUIEHHble Npasa u
KOMNEHCUPOBANb JCEPMBAM MAKUX HAPYULEHUL MAEPUATbHBLU, (u3UiecKutl, MOPAIbHblll U Opyeue 8udsl yiuyepoa.
B oannou cmamve coenana nonvimka paccmompemv OmoenbHble ACheKmvl hopmuposanus 3¢ppexmusnoi
cucmembvl N0 0XpaHe U 3auume KOHCMUMYYUOHHBIX C80000 U NPAG POCCUNICKUX 2padxcOan. Aemop 060cHogbIgaem
BHAYUMOCMb KOHCIMUMYYUOHHO20 CYOONPOU3B00CMEA 8 0ele 3auumsl 60000 U Npas 2pa)dcoan 8 CO8PEMEHHbIX
yenosusix. Ocyuwjecmenen ananu3 pasiudnsblx ACneKmos QYHKYUOHUPOBAHUS MAKO20 NPABO8020 UHCIMUMYMA, KAK
CYOeOHbIL  KOHCTMUMYYUOHHBIL  KOHMPOab, Npeocmasianwul  coboi ocodyw gopmy 20cy0apcmeeHHou
0esAMeNbHOCIU, A MAKHCe PACCMOMPEHA POTb KOHCMUMYYUOHHO20 NPOU3BOOCHEA KAK OOHO20 U3 BANCHEUULUX
UHCmMpyMenmos obecneuerusi c6ob600 u npas epasicoar Poccuiickoi @edepayuu.

Knwuesvie cnosa: pazsumue cocyoapcmea u npasa, 3aujuma npag 4eioseKd, 3auuma ceo000 uenosexd,
KOHCMUMYYUOHHOE CYOONPOU3B00CIEO
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KOHCTHTYIIMOHHOM cynonpousBoactse // International Law Journal. 2023. Tom 6. Ne 6. C. 110 — 115.
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Protection of rights and freedoms of human and citizen in constitutional judicial proceedings
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Abstract: activities to ensure the freedoms and rights of a citizen and a person guaranteed at the constitutional
level can be successful only through the joint efforts of state authorities, civil society and individual citizens.
Among other things, the protection of the rights of Russian citizens consists in restoring violated rights and
compensating the victims of such violations for material, physical, moral and other types of damage. This article
attempts to consider certain aspects of the formation of an effective system for the protection and protection of
constitutional freedoms and rights of Russian citizens. The author substantiates the importance of constitutional
proceedings in protecting the freedoms and rights of citizens in modern conditions. The analysis of various aspects
of the functioning of such a legal institution as judicial constitutional control, which is a special form of state
activity, is carried out, and the role of constitutional proceedings as one of the most important tools for ensuring
the freedoms and rights of citizens of the Russian Federation is considered.

Keywords: development of the state and law, protection of human rights, protection of human freedoms,
constitutional legal proceedings

For citation: Chervyakov A.L., Ivanova S.B. Protection of rights and freedoms of human and citizen in
constitutional judicial proceedings. International Law Journal. 2023. 6 (6). P. 110 — 115.

Received: June 5, 2023; Revised: June 27, 2023; Accepted: July 21, 2023.

OO6ecmniedeHne TpaB CBOMX TPAKIAH IS JIFOOOTO TOCYAApCTBA ITUBHIM30BAHHOTO MHUpa SIBISICTCS OTHOW M3
KITFOUYEBBIX 00s13aHHOCTEN. ['0CYyJapCcTBO HE MOXKET CUUTATHCS MPABOBBIM U JIEMOKPATHYECKUM, €CJIA TUIHOCTH €T
rpaJIaHWHA HE PacCMAaTPHBAETCS KaK BBICIIAS IIEHHOCTh, €CIM T'OCYJapCTBO HE MOXKET 00eCHedWTh 3alIuTy
cBOOOIBI M TMpaB CBOMX TI'paxkaaH, 0€3 Yero OHO HE MOXET IOCTYNAaTeJIbHO M TapMOHHUYHO Pa3BUBATHCS B
COBPEMEHHOM MUDE.
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[TosToMy n1000€ LMBMIIM30BAHHOE TOCYIAPCTBO JOJHKHO Ha KOHCTUTYLIMOHHOM YPOBHE 3aKpENHTh TapaHTHH
oOecrieueHre CBOOOIBI U TIPaB CBOMX IpakiaH. B moyHoM Mepe 3To Kacaercs u Hamiei crpansl [10, ¢. 109].

B OcnoBHOM 3akone Poccuiickoit Demepamnuyl 3aKpEIUICHO TOJIOKEHHE O TapaHTHAX CBOOOT M IIpaB TpaXkIaH.
OTa HOpMa OmpeneNseT CoAepKaTeIbHYI0 COCTABIAIONIYIO, CYyTh 3aKOHOB M UX NPUMEHEHHUE, HalpaBiseT paboTy
UCIIOJIHUTENIbHON ¥ 3aKOHOJATENbHOM BIACTH, MECTHBIX OpPraHOB CaMOYIpaBJieHHUS. be3ycIoBHO, WMEHHO
cyneOHas BIACTh SBISETCS KIFOUYEBBIM MHCTPYMEHTOM 3alUTHI CBOOO W MpaB poccuiickux rpaxknaad. CyneOHas
BETBb BJIACTH BBINIOIHACT (PYHKIMIO TapaHTa IEHHOCTEH, 3aKperuieHHbIX B Poccutickoii Konctutynunu.

Onwupasick Ha 3aKO0H, CyJeOHasi cUCTeMa CTOUT Ha 3aIlIUTe JUYHOCTH M 0OLIeCTBa B IIEJIOM OT HEOOOCHOBAaHHOTO
HNPUHYXJIEHUSI CO CTOPOHBI TOCYAapcTBa, BKIIOYAs BO3MOXKHBIE 3JI0YNOTPEOIEHUs] CO CTOPOHBI KaK OTAEIBHBIX
IpeACTaBUTENCH rOCyJapCTBEHHON BJIAaCTH, TaK M BJIACTHBIX OopraHos. O0ecreueHue NMpaB POCCUHCKUX I'PaskaaH
yepe3 CyAeOHYIO 3alIUTy SIBJISIFOTCS OJHUM M3 KIIIOYEBBIX WHCTPYMEHTOB rapaHTHPOBaHHS WHTEPECOB, CBOOOM U
IpaB BCEX CYOBEKTOB IpaBa, KOTOPOE PEANIN3YETCS Yepe3 CUCTEMY IPaBOCY M.

Ilon cyneOGHON 3amuTON MOHMMAaETCS Kak (PyHKIMSA rOCydapcTBa, TaK M HEKOE OOIIECTBEHHOE OTHOLICHUE,
KOTOpbIe OTHOCATCS K IpaBocyauto. C TOUKHM 3peHHs] (PYHKIUH, BBIOIHIEMONH TOCYAapCTBOM, OHA MPEACTABISIET
co0oit ogHy U3 $HOpM MPaBoOBOH 3aIUTEL. M0OKHO 0OOCHOBaHHO YTBEPKIATh, YTO MPABO TpaskAaH Ha oOpalleHne K
OpraHaM KOHCTUTYLMOHHOTO KOHTPOJIS 3a 3allMTON CBOMX KOHCTUTYLMOHHO 3aKpEIUICHHBIX IpaB SBISETCA
OJTHOBPEMEHHO U IPAaBOBBIM MEXaHMU3MOM, IO3BOJISAIONINM pealn30BaTh 3TO MPAaBO U caMoil rapanTueii [3, c. 81].

3ammra 3aKperyieHHBIX Ha ypoBHe OCHOBHOTO 3aKOHE CTpaHbl CBOOOJ M TpaB TpaKIaH uepe3 oOpalleHHs B
OpraHbl CyneOHON BETBM BJIACTH TMPEACTABISIET COOON OTHENBbHBIM NPAaBOBOW HHCTUTYT, 4Yepe3 KOTOPBIH
roCcyJapcTBO BOIUIOUIAET B KU3Hb T'ApaHTHM 3alUThl 3TUX NpaB. DKCHEPTHl B 00JaCTH KOHCTUTYLIMOHHOTO H
Apyrux OTpaCJ’ICﬁ ImpaBa BO BCEM MUPE €AWHBI BO MHCHHHU, YTO 3TOT MEXAHU3M SBJIACTCSA HaI/I6OJ'I€€ I[Cf/iCTBCHHbIM
1 3P PEKTUBHBIM CPEIACTBOM TAKOU 3aIIUTHI.

Henp3s He cormacuteest ¢ MHeHHeM CokonoBa J[.A., corilacHO KOTOPOMY UMEHHO YPOBEHbB Cy/eOHOHN 3aIlUThI
SBJISICTCS. OJHUM W3 KIIOUEBBIX IIOKa3zaTeliel, XapakTepU3yIOUIMX JEMOKpaThdyeckoe, IMpaBoBoe o0IecTBo.B
CTpaHax LMBUIM30BAHHOI'O MHpPa KOHCTHTYLIIMOHHOE CYIOMPOW3BOJICTBO HIpacT 0co0ylo pOJib B MEXaHH3MeE
3aLIUTHl CBOOOBI U MIPAB TPAXKAaH.

3aKpemyIeHHeM 3THX NpaB Ha KOHCTUTYLIMOHHOM YPOBHE JJaJIEKO HE OIPaHUYMBACTCS UX MOJHOLCHHAS 3allINTa.
ITo cytu mena, 3T0 JIMIIb EPBBIA KaMeHb B (PyHIAMEHTE CJIOKHOTO MEXaHM3Ma 3alllUThl IPaB JIUYHOCTH, KOTOPBIN
JIEKIapupyeT o01ee HarpaBlIeHHe TOCYAapCTBEHHOM MMOIUTHUKY B 3TOM BoIpoce [9, ¢. 662].

Bricokuii nuHAMH3M W3MEHEHHH B MeEXaHU3ME pEryJlHpOBaHHS OTHOIIEHWH B COBPEMEHHOM OOIIECTBE
00ycoBIMBaeT HEOOXOJUMOCTH  HENPEPHIBHOTO KOHTPOJS 3a TEM, Kak COOJIOAAIOTCS 3aKpeIyIeHHbIC Ha
KOHCTUTYIIHOHHOM YPOBHE TapaHTHH CBOOOJ U TpaB YelIOBeKa.

OmHuUM H3 TakUX MEXAaHU3MOB BCEOOBEMIIIOLIETO KOHCTUTYLHMOHHOIO KOHTpOJIA 3a 3TOH cdepoit
O6H.[eCTBeHHOI71 JKM3HU  ABJIAAIOTCA  CyAbI, KyJda TIpaXxIaHEC MOTyT O6paHIaTLC$I C HWHAMBUAYAJIbHBIMH
KOHCTUTYIIMOHHBIMU JKaT00aMH KaK HEMOCPEICTBEHHO, TaK U Yepe3 APYTHUe CTPYKTYPHI.

OCHOBOI 3TOr0 MeXaHU3Ma SIBJISETCS TE3UC O TOM, YTO KOHTPOJIIO MOTYT OBITh ITOJIBEPKEHbI BCE HOPMATHUBHO-
NPaBOBBIE AKTHI, CyAE€OHbIE PELICHUS M ApPYrue ACUCTBHA B cepe NMpaBONPUMEHEHHMs, JUOO WHBIE pElICHHE
rOCy/IapCTBEHHBIX OPTaHOB, C IEJBIO TPOBEPKH UX COOTBETCTBUS KOHCTUTYIIMOHHBIM HOpMaM [1, c. 23].

OyHKIMS KOHCTUTYLHOHHON >XaJoObl B HACTOALIEE BPEMs CYIECTBEHHO pacummpuiack. Hamuuue 3TOTO
NPaBOBOIO HMHCTUTYTa B TOCYIapCTBE PAacCMAaTPHBAETCSI B COBPEMEHHOM MHpE Kak HambOosiee 3¢¢eKTHBHOE
CPEACTBO II0 TapMOHM3alMU KOHCTHUTYLMOHHOI'O IIpaBa KOHKPETHOM CTpaHbl C IIPaBOBBIMM IIPUHIMIIAMM
EBpomneiickoro cyna, IOCKOJIBKY HAJIMYME TAaKOTO COOTBETCTBUS MEXAY €BPONECHCKONM M HAUUMOHAIBHBIMHU
NPaBOBBIMH CHCTEMAaMHU CYLIECTBEHHO YMEHBIIAET IIAHCHI TAaKOW CTPaHbl CTaTh HAPYIIMTENIEM MEXIYHapOIHBIX
COTJIAIICHUM U IMPAaBOBBIX MMPUHIIUIIOB, HA KOTOPBIX OCHOBaHa CUCTEMaA IIpaBa B Pa3sBUTHIX CTPaHaX ACMOKPATUH.

IIpu 3TOM KIIIOYEBOE 3HAYECHHUE HMEET CIOCOOHOCTh HAIMOHAIBHOW CHUCTEMbI KOHCTHUTYI[HOHHOW 3alllUThI
pemarb Cropsl 0 KOHCTUTYLHMOHHOCTH HOPMAaTHBHO-IIPABOBBIX AaKTOB WJIM IPAaBONPHUMEHEHHS TaKuM 00pa3oMm,
YTOOBI IM0J1aTeh KOHCTUTYLIHOHHOM allo0bl HE UMEJl OCHOBaHHUH MPOJOIIKATh 3TOT clop Ha ypoBHe CtpacOypra.

CnenyeT IMOHUMATh, YTO CTPYKTYPbI KOHCTUTYIHHUOHHOI'O KOHTPOJIA 00€eCIIeunBaroT 3alIUTyY KOHCTUTYHOHMOHHBIX
MpaBa HE TOJBKO KOHKPETHOTO TpakIaHWHA, KOTOPHIH OOpaTHIICA C COOTBETCTBYIOIIEH kamo0oil, HO M IPYTHX
TOEH.

[eno B TOM, 4TO BBIHOCS CBO€ PELICHHE [0 KOHKPETHOMY Jiey, KOHCTUTYLIMOHHBIN Cy/ HE TOJBKO BBIPAXKAaeT
CBOIO ITPABOBYIO TIO3UITUIO OTHOCHTEIEHO KOHKPETHOTO 330/ U OTHOCSIINXCSA K HEMY HOPMATHBHO-TIPABOBBIX
aKTOB, HO W paCIpOCTpaHAET NEHCTBHE 3TOH MO3MLMHM Ha APYrHe Cllyyaw, MMEIOIIME OTHOIICHHE K CXOXKHM
SMM304aM U 3THM € 3aKOHOJATENbHBIM aKTaM U MPaBONPHUMEHUTEIbHBIM JIEHCTBUSAM HIM PELICHUSIM, KOTOPbIE
HapymIaoT KOHCTUTYIHOHHEIE MpaBa IPYTHX JHIl, XOTS OHH IPH dTOM M HE 0OpaIiaiich ¢ KOHCTUTYIIMOHHOM
JKao00¥ B MHCTaHIIMK KOHCTHTYIIMOHHOTO Hazizopa [4, c. 63].
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3akperiennble B OcHOBHOM 3akoHe P® cBoOombl M mpaBa JUYHOCTH, €€ JOCTOWHCTBO, LIEHHOCTH JJIS
rocy/apcTBa, Jie)kaT B OCHOBE KOHCTHUTYLIMOHHOTO YCTPOMCTBA HAIIETO OOIIECTBA, SBIAIOTCS KPaeyroJIbHBIM
KaMHEM MeXaHU3Ma PeryJIMpOBaHUS 0OIECTBEHHBIX OTHOIIECHHH.

CoBpeMeHHOE IMBIJIM30BAaHHOE TOCYAApPCTBO JOHDKHO HECTH OTBETCTBEHHOCTh 32 OOECIeYeHHE TapaHTHH
CcBOOOJ M MpaB CBOMX TPaKAaH OT JIOOBIX MOCSATaTeIbCTB CO CTOPOHBI 3aKOHOAATENS, IPABOINPUMEHHUTENBHBIX U
IPYTHX TOCYAapCTBEHHBIX OpraHoB. [IpaBoBoe, JeMOKpaTHUECKOe TOCyIapcTBO HE MOXET OBITh MOCTPOEHO 0e3
co3nanus d3PGEKTUBHON U ISHCTBEHHOW CUCTEMBI 10 OXpaHe M 3aluTe CBOOO/ U MpaB CBOMX rpaxkaad [12, c¢. 203].

C MoMeHTa co3naHus B Hamled crpaHe KOHCTUTYIMOHHOro cyja, Kak OJHOTO M3 BaXXHEHIINX HHCTUTYTOB
MIPaBOBOTO, IEMOKPATHYECKOTO TOCYIaPCTBA, HE YMEHBIIIAETCS WHTEPEC K €r0 POJIH KaK KIIF0UYEBOT0 MEXaHH3Ma 10
3amuTe CBOOO M MpaB rpakKIaH, ero BOZMOXKHOCTSIM OKa3bIBaTh BIHSHHE Ha YPOBEHH 3((HEKTUBHOCTH CyAeOHOM
3alIUThl  KOHCTHUTYLMOHHBIX CBOOOJ W TMpaB TrpaxaaH. Pa3nuuHble acmekTsl  (QYHKIHMOHHPOBAHUS
Koncrurymmonnoro cyga P® B wactu rapanTupoBaHHs CBOOOX W TpaB dYellOBEKa B CTpPaHE MOJDKHBI CTaTh
00BEKTOM BCECTOPOHHETO U3yYeHHUs, OCOOCHHO B KOHTEKCTE€ TIPOBOAMMBIX B Halled cTpaHe pedopwm,
HaIlpaBJICHHBIX Ha CTPOUTEIBCTBO MPABOBOTO AEMOKPATHYECKOTO O0IIEeCTBa.

[TomuMoO 3TOTO, BCECTOPOHHEE COBEPILIEHCTBOBAHNE MEXaHM3MAa MTPABOBOM 3aIUTHl POCCUHCKUX TPaKAaH yepes
MEXaHU3M KOHCTUTYITMOHHOTO CYAOIPOMU3BOICTBA MIPECTABIAECT COOOM OAMH U3 BAKHEHIIINX SJIEMEHTOB B PaMKax
CTPOUTENILCTBA PABOBOT'0, IUBHIN30BAHHOTO OOIIECTBA.

XapakTepHOW OCOOCHHOCTHIO MeEXaHM3Ma KOHCTHTYLHMOHHOTO CYyJIONPOU3BOJICTBA, KOTOPOE IO CYTH
npencTaBisier co0oil ocoOyro GopMy, OTIIMYHYIO OT APYTUX (GOpMY MPAaBOBOTO PETYIUPOBAHMUS, SIBISETCS €ro
MyOMMYHBIA XapakTep, a TAaKKe ero pojb HAWBEHICIIEH CTYIIEHH B CHCTEME MPAaBOBOW 3allUTHI, IOCKOIBKY TOJBKO
KOHCTUTYIIMOHHBIM  CyJ CIOcOOEH CBOMMH  pEIICHHSIMH O0ECHEeUYnTh KOHCTUTYLHOHHOCTh  MPaKTHKH
NpaBOTBOPYECTBA U MPAaBONPUMCEHEHHsI, 00ecrieurBas, TeM CaMbIM, KOHCTHTYIIHOHHOE TaAPMOHHYHOE PaBHOBECHE
Pa3BUTOTO JEMOKPATHIECKOTO rOCYyAapCTBa.

B cBa3u c¢ atum Bb3BIBaeT uHTepec MHeHue KynukoBa K.B., cormacHo koTopoMy Beas peyb o
KOHCTUTYIIMOHHOM CYZOIPOM3BOCTBE, MPEANoNaraeTcsd NHCTUTYIIMOHATU3AIUS OTAEIbHON OTpaciy IpaBoCyIus,
(hYHKITHS KOTOPOTO 3aKIFOYAETCS B MPUMEHEHNN M COXPAHEHNN KOHCTUTYIIMOHHBIX HOPM CTPaHBHI.

Ero ocobas pons cocTOHT B TIpaBe CyAa OCYIIECTBISATH KOHTPOJIb HOPMATHBHO-TIPABOBBIX aKTOB Ha MPEIMET UX
COOTBETCTBHS KOHCTUTYIIHOHHBIM HOPMAaM U IIPHHIUIIAM.

WHnmumnpoBaHue mpoiecca 3alliThl KOHCTUTYIIHOHHBIX MPaB TpaXkIaH depe3 MEeXaHU3Mbl KOHCTHTYIIHOHHOTO
CYJIOTIPOHM3BOJICTBA TPOUCXOAUT dYepe3 WHIWBUAYAIbHOE JHOO KOJUIEKTHBHOE OOpalleHue TpaXJaHuH B
Koncturynmonustit cys crpanst [7, c. 363].

Takoit alnropuT™ 3aKperuieH Kak Ha KOHCTUTYIIMOHHOM ypoBHe (4. 4 ct. 125), Tak ¥ Ha ypoBHE (elepabHOro
3aKOHOAATENhCTBA. [IpM HANMMYMK COMHEHWH OTHOCHUTEIHHO KOHCTHUTYIIMOHHOCTH TOTO HJIM WHOTO HOPMATHUBHO-
NpPaBOBOT'O aKTa B YaCTH 3aIUTHI CBOOOJ U NpaB poccuiickux rpaxkaad, B KC P® mMoxeT ObITh TIOaHA jkano0a Kak
OT OTJIEBHOTO JINIIA, TaK ¥ TPYIION JINLI.

MOXHO KOHCTaTHPOBATh HAJIWYHE MPSIMOTO JOCTyIA TPaXKIAAH HAllleld CTaHbl K OpraHaM KOHCTHTYIIHOHHOTO
Haa30pa. To ecTh B OTNIMYKE OT TaK Ha3bIBAEMOT'0 KOCBEHHOTO JIOCTYIA, KOTOPBIH MpenaroiaraeT HHUIUHNPOBAHNE
MIPOBEPKU HAa KOHCTUTYLIHMOHHOCTH HOPMAaTHMBHO-TIPABOBOTO JOKYMEHTa C TOMOIIBIO APYTroro OpraHa, B JaHHOM
ciy4ae rpaXAaHuH Poccum MOXeT HampsiMylo oOpaTHThCS CO CBOeH kano0oil B KOHCTUTYIIMOHHEIN CyJ| Hallei
CTpaHBI.

®akT oOpamieHusi TpakaaHuHa B KOHCTUTYIMOHHBIA CyJ SIBJISIETCS MOBOAOM M 00S3aTEIbHBIM YCIOBHEM
WHUIIMMPOBAHNSA KOHCTUTYIIMOHHOTO MPOU3BOJICTBA. [[pyruMu cioBaMu, CTPYKTYpbl KOHCTUTYIIHOHHOTO KOHTPOJIS
B HaIllell CTpaHe BIpaBe pacCMaTpWBaTh JIMIIb T€ Jeja, 10 KOTOPhIM OBUIO COOTBETCTBYIOIEEe OOpaleHue
rpaxaaH, JApPYrUMH cjoBaMd KOHCTUTYIHOHHBIM CyJ HE MOXET paccMaTpuBaTh KOHCTUTYLMOHHOCTD
HOPMATHBHOI'O aKTa 10 COOCTBEHHOU MHUIMATHBE |5, C. 54].

JlocTaTouyHBIM OCHOBaHWEM JJIsi Hadajga PacCMOTPEHHUs XaloObl Ha HapyIIeHWe CBOOOJ M TpaB TpaKIaH
ABIIAIOTCSA HAJMYME HEONPEAEIEHHOCTH 0 BOMPOCY COOTBETCTBUS 3aKOHA TOTO MJIM MHOTO HOPMAaTHBHOIO aKTa
HopmaM Konctutynuu. Cnemyer 100aBUTh, YTO KOHCTUTYIIMOHHBIH CYJI TAaKXKe BIIPABE OCYIIECTBIISATH OLEHKY
COOTBETCTBHSI KOHCTUTYIIHOHHBIM HOpMaM MPaBONPHUMEHUTEIHHON MPAKTHKH.

Takast BO3SMOKHOCTB IPEACTaBIsIET cOO0M 3HAUUTETbHOE PACIIMPEHHE PAMOK KajJ00bl HA KOHCTUTYLIHOHHOCTD
3aKOHA WJIM MHBIX JOKYMEHTOB M TPAKTHKH TPABOIIPUMEHEHUS, U MO3BOJSIET Oojiee HAJe)KHO 3alUINATh IpaBa
YyelioBeKa, 3akperieHHple B OCHOBHOM 3aKOHE, ITOCKOJBKY HOPMBI TaKOTO aKTa MOTYT BIIOJHE OTBEYaTh
KOHCTUTYLIMOHHBIM TpeOOBaHMSM, a HapylIeHHE MPOMCXOAUT B MPOLECCe MPaBONPHUMEHEHHS B pe3yJbTare
HEBEPHOT'O TOJIKOBAHUS.

ITomHOMOYHSI, KOTOpBIE 3aKOH MpeaocTaBisieT KOHCTUTYIIMOHHOMY CyQy B YacTH OIEHKHM COOTBETCTBHUS
NpaBONPUMEHUTEIBHON  NMPAaKTUKM  KOHCTUTYLHOHHBIM ~ HOpPMaMm,  MpeaNojiaraioT, 4YTO  TOJKOBaHHE
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KoHcTuTyIMOHHOTO Ccy/a KOHCTUTYLMOHHOCTH HPABOBBIX HOPM SABISIETCS 0OS3aTENbHBIM Ui BCEX CYyOBEKTOB,
BKJIIOYasi CYZbI.

Pemenust mpaBonmpUMEHHUTENS, B OCHOBE KOTOPBIX JIGKHUT HOPMATHBHO-IIPABOBOW AaKT, IO OTHOLICHHIO K
KoTOopoMy KOHCTHUTYLMOHHBIA Cyl HE NPUHHMAN PEIICHHS O €r0 HEKOHCTUTYLIMOHHOCTH, OJHAKO TOJKOBaHHE
KOTOPOTO TMPaBOINPUMEHHUTENIEM PACXOIAUTCS C KOHCTHTYHHMOHHO-TpaBoBoil mosunmeir KC P®, momxHbl OBITH
NEPEeCMOTPEHBl B  YCTAaHOBIEHHOM 3aKOHOJATEJIbCTBOM IIOpSAKE. OTO O3HA4YaeT, 4YTO IOJHOMOYHS
KoHCcTUTYIIMOHHOTO Ccyla TO3BOJISIOT €My He TOJBKO JIHMIIUTh IOPUANYECKON CHUITBI Ty WIIM HHYIO 3aKOHOJATEIbHYIO
HOPMY, HO Y TIPU3HATH PEIICHUE WM IEHCTBUS MPABONPUMEHHUTEINST HEKOHCTUTYIHOHHBIMH.

Crnenyer takxe ykas3arh, 4T0 KOHCTUTYIIMOHHBIN CyZ BIIPaBe MPOBEPUTH HA COOTBETCTBHE KOHCTUTYLIMOHHBIM
HOpPMaM HE TOJIBKO Y)K€ INPUMEHEHHBIN 3aKOH, HO M TOT, KOTOPBIH B paMKaxXx KOHKPETHOIO Jejla MOXXET OBITh
PUMEHEH.

[ToMuMO pOCCHICKHUX TpaXkAaH, MOJ 3alUTOMN MPaB, 3aKPEIUICHHbIX HA KOHCTUTYLIMOHHOM YPOBHE, HaXOIATCS
MHOCTPaHHbIE TpaXkKIaHe W JMIA, He MMeEIomue IpakaaHcTBa. OHHM TakKe BIOpPaBE OOPATUTBCS B OPIaHbI
KOHCTUTYLIMOHHOTO CYyJIOTIPOM3BOJICTBA. Takoe MpaBO 3TOHM KaTeropuu JHI 3aKpemyieHo B cratbe 62 (4.3)
OcHoBHoro 3akona Poccum [2, c¢. 51]. JlpyrumMu cioBamMu, €CIM HHOE HE OTOBOPEHO POCCUUCKUM
3aKOHOJATENbCTBOM JINOO MEXIYHApPOAHBIMU aKTaMH, TO 3THM JIMLAM IapaHTUPOBAHA 3allUTa UX CBOOOA M IpaB
HapaBHE ¢ TpaKAaHAMHM Hallei CTpaHbI.

JlaHHBIN IPUHIUIT TaK)KE OTPaXKCH B TIOCTAHOBICHUAX KOHCTUTYIIMOHHOTO Cy/ia, COTJIACHO MPAaBOBOM MO3HUILIUH
KOTOPOTO TpaxkJaHe IPYTUX roCyJapCcTB HAXOAATCS MOA MpaBoBoi 3ammTod Poccuiickoit denepanuu, KoTopas
NPEIOCTABISIET BCE BO3MOXKHOCTH [UIS peasM3alli 3TUX MPaB, BKIIOUUTEIBHO € 3aIIUTON ITOCPEICTBOM CHUCTEMBI
KOHCTUTYIIMOHHOTO CYyJOINpPOM3BOACTBA. Yalie Bcero B JaHHOM CiIydae pedb HMIET O BOINPOCAaX, KacartoUIMXCS
3aKOHOB B c(pepe rpakaaHCTBa M MUTPALIUH.

B 3akoHOmaTenbCTBE TAaKXKe MPUCYTCTBYET Takasi KaTeropusi, KaKk JOMYCTUMOCTh KOHCTHTYLMOHHOH aJjlOOBI.
JKano0y cumraro J0myCcTUMOM, €CJIM OHA OTBEYACT CIICAYIONUM Kputepusm [8, c. 49]:

- ©CJIM HOPMAaTHBHO-TIPABOBOW akT, (PUIYPUPYIOIIUN B KajloOe, MMEeT OTHOIICHHE K CBOOOJAM M IpaBaM
rpaXkJIaH;

- €CJIM 3TOT 3aKOH YXe ObLT MPEAMETOM Cy/IeOHOTO pacCMOTPEHHS, KOTOpOe OBLIO 3aBEpIIICHO.

XO0Td KOHCTHUTYIIMOHHOE CYAOHPOM3BOACTBO kKajlo0 HA JAaHHOH CTaJud Pa3BUTHUS MPABOBOW CHUCTEMBI HMEET
Ooratelii ONBIT MPOIIIBIX MMOKOJCHUWH M MPOLUIO HA CETONHSIIHUM [1€Hb JOCTATOYHO AJMHHBIA MYTh B CBOEM
pasBUTHH, pPaboTa MO €ro COBEPLUICHCTBOBAHUIO HE JOJDKHA OCTaHABIMBATHCS, IIOCKOJIBKY Da3BHUTHE
TOCYJapCTBCHHBIX W OOMIECTBEHHBIX HHCTHTYTOB TPEICTABISECT COOOW HENpEephIBHBIA JWHAMHUYHBIA Ipolecc,
KOTOPBIX BJIEYET 3a cO00I HEOOXOIUMOCTh PETYIISIPHON KOPPEKTUPOBKH ITPABOBOI CHCTEMBI.

OueHb BaXXHO, 4YTOOBI 3Ta JAWHAMHKA BHUMATENBHO OTCJIEXKHBAJach M  YYUTHIBAIACH OpraHaMH
KOHCTUTYIIHOHHOTO KOHTPOJIsI, TOCKOJIbKY HTHOPUPOBAHKE TEKYIIUX OTPEOHOCTEH 001IecTBa, HEOHUMAaHUE JTyXa
KOHKPETHOTO HMCTOPUYECKOTO TMEproJia TPUBOJUT K yTpare JOBEpUss K TNPaBOBOM CHCTEME B II€JIOM U K
KOHCTUTYLIMOHHOMY CYIONPOU3BOJACTBY B YACTHOCTH, YTO YPEBAaTO POCTOM MPAaBOBOI'O HUTHWIM3MA Cpeau
HaceJIeHHUs, IaJIeHUEeM MIPABOBOI KyJbTYpBI IPakaaH.

I'paxknannH, HaNPaBUBIIKI KOHCTUTYIIHOHHYIO K100y B COOTBETCTBYIOIIMH OpraH KOHTPOJISI 32 COOII0CHUEM
€ro KOHCTUTYLMOHHBIX IIpaB, HAJEEeTCS Ha CIPaBEAJIMBOE PELICHHWE MOCTABICHHBIX B OOpAlIeHWH BOIPOCOB, HA
BOCCTaHOBJICHUE CBOMX ITONPAHHBIX KOHCTUTYLIMOHHBIX IPaB.

OTKpbIBasi KOHCTUTYIIMOHHOE TPOM3BOJICTBO MO KaJlo0e IpakJaHWHA, M MPUHUMAs 110 HEMY CBOE PEIICHUE,
KoHCTUTYIIMOHHEIH CyJl B CBOMX MIOCTAHOBJICHHUSIX YCTAHABIMBAET UCTHHHBIA CMBICI TOTO MM HHOT'O HOPMAaTHBHO-
NPaBOBOIO aKTa, YCTAHABJIMBAET €r0 COOTBETCTBHUE JHMOO HECOOTBETCTBUE KOHCTHUTYLHOHHBIM HOpMaM H
TPUHIHAIIAM.

[IpaBoBast mo3umusi, KOTOpas OTpaxkeHa B MocTaHoBieHUsX KoHcturynmoHnHoro cyaa P®, dopmupyer
OCHOBHBIE HAIIPABJICHUS AJIS1 TOJIKOBAHHUS KOHKPETHONH HOPMBI 3aKOHA ISl OOIIECTBa M rOCYIapCTBEHHBIX OPraHOB
NPaBONPUMEHEHHS.

B coBpemMeHHOM MHpe, B NPaBOBBIX JAEMOKPAaTHYECKHX IOCYAAPCTBAX C Pa3BUTOM IPAaBOBOM CUCTEMOW,
CyJeOHBI KOHCTHUTYIIMOHHBIM KOHTpPOJIb B cepe 3aiuThl CBOOOJ W MpaB TpakJaHWHA W YeJIOBEKa SIBISIETCS
HanOonee 5(PQEeKTUBHBIM HHCTPYMEHTOM M3 BCEX MPAaBOBBIX HHCTPYMEHTOB, BBINONHSAIOMMX (YHKIHIO
obecrieyeHus! IPUOPUTETHOTO 3HAYCHUSI KOHCTUTYIIMOHHBIX HOPM. BhIlllecka3anHOe B TIOJIHOW Mepe OTHOCUTCS U K
Poccutiickoii @eaepanuu [6, c. 645].

Koncturynmonssiii cyn PO pemraer kito4ueByto Uit TOCyIapcTBa 3ajady, KOTopast 3aKJII04aeTcs B 00ecTedeHu
crabmpHOCTH OCHOBHOTO 3aK0HA PD, oxpane cBOOOA U paB POCCUICKUX TPaskAaH.
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Ilpu paccMmoTpeHMH 1€l O KOHCTUTYIIMOHHOCTH 3aKOHOJATENbHBIX AaKTOB WM MPaBONPUMEHUTEIHHOU
npakTuku, KoHcTHTynnoHHbBIH cya PO onmpaeTcst B CBOMX pEIIEHUSX HE HA OTAENbHBIC TPUHIIUIGI, & Ha BCIO MX
COBOKYITHOCTB, CTPEMSICh COAIAaHCUPOBATh YaCTHBIE U ITyOIMYHBIE TIPAaBOOTHOIICHHMSI.

Ot ypoBHs cyaeOHOH aKTUBHOCTH KOHCTHTYLIMOHHOTO CyAa BO MHOTOM 3aBHUCHT 3(PQEKTHBHOCTH CyneOHON
3alIUTHl CBOOOJIBI U TPAB POCCUHCKHUX TPaKAaH B IEJIOM, a TAaKXKe rapaHTUPOBAHHOCTH 3aIIUTHI CBOOOJ U MpaB
JroIel, KOTophIe 3aKperuieHbl B OCHOBHOM 3akoHe Poccuiickoit Denepanum.

CyOcunnapHslii XapakTep kajio0, KOTopble TpakaaHe HampasisioT B Koncturynuonsnsiii cyn PO ¢ nmpocsboii
3alIUTUTh WX CBOOOJIBI M TpaBa, 3aKpelJICHHbIE Ha KOHCTUTYIHOHHOM YPOBHE, MEXIY TeM HE O3Ha4yaeT WX
OrpaHHYeHHYIO AP (EKTUBHOCTD B i€ BOCCTAHOBIIEHHSI KOHCTUTYIIHOHHBIX IIPaB, KOTOPHIE OBLTH HAPYIIEHBI JINOO
HOpMOH 3akoHAa, JU0O TIPAKTUKOW TIpaBONPUMEHEHHUSA. BBIHOCS CBOE pelIeHHe T0 KOHKPETHOH kamole,
KoHcTutyruonHsiii cyn npu 3toM Gopmupyer oOlee HanpapieHHEe B TOHUMAHUKA TOTO WU MHOTO OJU3KOTO IO
COJIEP’KaHUIO M CMBICITY ITPaBOBOTO BOIIPOCA.

Ot oOpema momHOMOYMH KOHCTHUTYIIMOHHOTO CyZa HEMOCPEACTBEHHO 3aBUCHT YPOBEHBb 3(PPEKTUBHOCTH
3alUThl KOHCTUTYLIHOHHBIX MTPaB POCCUHUCKUX IPaX1aH 4epe3 KOHCTUTYLIMOHHOE CYAO0IPOU3BOACTBO.

TeHaeHIMS K paCIIMPEHHIO 3TUX MMOJTHOMOYMH 0003HAUYMIIACH B MTOCIIEIHUE TOB. B Halel ctpaHe Mbl MOXKEM
HAOIIOaTh MPOLIECC TOSBICHUS HOBOTO BHIA CYACOHBIX MOCTAHOBJIEHHH, BCIEACTBHE UETO MPABOBAas IO3UIUS
KoHcTUTyIIMOHHOTO CyAa MO KOHKPETHBIM BOMPOCAaM TOJKOBAaHWS 3aKOHOB WM IMPAKTUKHU MPABONPUMEHEHUS
npruoOpesa XapakTep yCTaHOBJICHUH, MMEIOIINX 00s3aTebHbIi Xxapakrep [11, c. 189].

Pesromupys, ciemyer OTMETHTB, YTO KPOIOTIWBAs [EATENBHOCTh TI0 COBEPIICHCTBOBAHUIO CHCTEMBI
rapaHTUPOBaHUS KOHCTUTYIIHOHHBIX CBOOOJ W TpaB TPakJaHWHA, KOTOpas MPHUBOIAUT K OONBIIEH TOYHOCTH H
OTIPEJICIIEHHOCTH (DOPMYIIMPOBOK HOPM 3aKOHOB, YCHUJIMBAeT €IWHOOOPa3HOE TOJIKOBAHWE 3TUX HOPM, YMEHBIIAs
MMPOCTPaHCTBO JJIA UX MMPOU3BOJILHOT'O ITPUMCHCHUS.
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Bo3Menenne pacxo10B HA OIJIATY YCJIYT IOPHINMYECKOT0O
NpeACTaBUTE/ISI B apOUTPAKHOM CYI0NPOU3BOJICTBE

AnexcanapoB A.1O., kaHAUIAT PUAUYECKHUX HAYK, IOLEHT,

3BepeBa K./I.,

MapuenkoBa E.A.,

Kany:xkcknii rocynapcrBennblii ynusepentetr nmenu K.J. llnonkosckoro

Annomauusn: asmopuvl OAHHOU padomvl AKYESHMUPYION C80e GHUMAHUE HA UHCIUMYme NPedCmAagumenbCcmed 6
apoumpaxdcHom cyoonpouzeo0cmee, 8bl0eisisi OOHY U3 aKmyalbHblX Npobiem, 6IUAIOWYI0 HA NPAKMUYECKYI0 peanu-
3ayuro npeonucanull 3aKkoHa. B cuny cneyugpuynocmu u crnosicnocmu 0en, paccmampueaemuix apoumpaicHulMu
cyoamu, ycyeu npedcmasumenbCmea noab3ylomes HeManblm cnpocom. Llenvio dannoli pabomvl 16151€mcsi aHAIU3
UHCMUMYMA NPeOCMABUMenbCmea 8 apOUmpAaNdCHOM CyOONpoOU3B00Cmee Ha npeomMen GblseNeHUsT NPAKMUYecKu
SHAYUMBIX KOJIU3ULL. 3adauyamu @vlcmynaem Ka4eCmEeHHAs CUCMeMAMU3ayUus Mamepuanla npagogo2o Noas pas-
JIUYHOL IOPUOUYECKOU CUTb, MAKIHCE AHATU3 MEeOPemUdecKux paspabomox no cCMexiCHoiM memam. B pesynomame
peanuzayuu 3a0ay agmMopamu eviselena npodiema payuoHAIbHOCMU G3UMAHUSL ONIAMbL 34 YCIYeU I0PUOUYECKOM
npeocmasumens. 11o muenuio agmopos, 0aHHas Kame2opusl pAyUOHAIbHO YCMAMPUBAEMCS ¢ NO3UYUL YObIMKOS, a
He CyoeOHbIX uzoepoiceK. ApeyMeHmupys c60io NO3UYUIO, AGMOPbl NOOUEPKUBAIOM, YMO 008epumenb npu 6bloope
npeocmasumeisi NOJA2Aemcs. Ha NPAKMUYecKUll agmopumem u 10puoOudecKylo KOMRemeHmHOCIb TUYAd, HewiCenu
yeM Ha CNLOJICHOCTb 0eld U B03MOJCHbIE CPOKU e20 paccmompenus. T1o MHenuo agmopos, UMEHHO 8blULeYKA3AH-
Hble Kpumepuu OOHCHbI YUUMbIEAMbCs CYOOM NpU 63bICKAHUU ¢ NPOMUBHOU CMOPOHbI KOMNEHCAYUYU 34 ONIAMY
yeaye opuouieckozo npedcmasumenst. Buecenue usmenenui 6 cmamou 106AIIK u 15 I'K P® na npaxmuke npuee-
Odem K psidy HOAOHCUMENbHBL NOCIe0CMBUL, KOMOpble NOOPOOHO YKA3AHbL A8MOpAMU 8 pabome.

Knroueswvie cnosa: apoumpasic, cyo, npeocmagumenv, 008epumens, YObimKuU, CyOeOHble U30EPIHCKU, KOMNEHCA-
yus

Jas uurupoBanus: Anexkcanapos A.1O., 3sepeBa K.JI., Mapuenkora E.A. Bo3MmelieHre pacxoloB Ha OmIaTy
YCIYT IOPUIMYECKOTO MPEACTaBUTENS B apouTpaxkHoM cyaomnpousBojactse // International Law Journal. 2023. Tom
6. Ne 6. C. 116 — 119.

[Moctynuna B penakuuto: 8 urons 2023 r.; [Ipunsrta B gopadorannom Buzae: 30 urons 2023 r.; Ongobpena ais
nyOomukanyu: 21 utons 2023 r.

Reimbursement of expenses for the services of a legal representative in arbitration proceedings

Alexandrov A.Yu., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Zvereva K.D.,

Marchenkova E.A.,

Kaluga State University named after K.E. Tsiolkovsky

Abstract: the authors of this work focus their attention on the institution of representation in arbitration pro-
ceedings, highlighting one of the urgent problems affecting the practical implementation of the provisions of the
law. Due to the specificity and complexity of cases considered by arbitration courts, representation services are in
considerable demand. The purpose of this work is to analyze the institution of representation in arbitration pro-
ceedings in order to identify practically significant collisions. The objectives are the qualitative systematization of
the material of the legal field of various legal force, as well as the analysis of theoretical developments on related
topics. As a result of the implementation of the tasks, the authors identified the problem of rationality of charging
for the services of a legal representative. According to the authors, this category is rationally viewed from the posi-
tion of damages, not legal costs. Arguing their position, the authors emphasize that the principal, when choosing a
representative, relies on practical authority and the legal competence of the person, rather than the complexity of
the case and the possible timing of its consideration. According to the authors, it is the above criteria that should
be taken into account by the court when collecting compensation from the opposite party for paying for the services
of a legal representative. Amendments to Articles 106 of the Administrative Code and 15 of the Civil Code of the
Russian Federation in practice will lead to a number of positive consequences, which are specified in detail by the
authors in the work.

Keywords: arbitration, court, representative, principal, damages, court costs, compensation
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Berynas B mpaBOOTHOLIEHHE, CTOPOHBI, PYKOBOACTBYACh MPUHLMUIIOM I0OPOCOBECTHOCTH, TOTOBBI HAIJIEKa-
KM 00pa30M UCTIONHATH IPUHSTHIE Ha ceOst 00s3aTENbCTBA, a BEPOATHBIA KOH(PIUKT pa3periaTb MUPHBIM CIIOCO-
6om. B ToM ke ciydae, Korga yperyaupoBaHHe KOHQIUKTA AETaeTcsl HEBO3MOXKHBIM TI0CJIE MCIOIb30BaHMUS BCEX
BO3MOXXHBIX U HENPOTHUBOPEUAIMX 3aKOHY CPEICTB 3allUThl IIPaB U MHTEPECOB, OAHA U3 CTOPOH oOpariaercs K
cyneOHoM opMe 3aIUTHL

CynebHas 3amuTa SIBISICTCS YHUBEpcaIbHOU (POPMOH 3allMTHl HapyILIEHHOTO Mpasa. JIMio, KoTopoe cuuTaer,
YTO €0 3aKOHHbIE CYOBEKTHBHBIE NIPaBa M MHTEPECH HapyILIEHbI, BIPaBe MOAATh UCK B CYX ¢ MPOCKOOil 0 3amure
HapyLIEeHHOTO mpasa. J[efcTByoMIee IPOLEeCCyalbHOE MPaBo, KAK IPaAKIAHCKOE, TaK M apOUTPaXKHOE, 3aKPeIlIsieT
3a CyObEKTOM MpaBO y4acTBOBATH B CyJAeOHOM pa3OMpaTeibcTBE KakK JMYHO, TAK M BOCIIONB30BABIIICH YCIyTraMH
IOPUANYECKOTO MPEICTABUTEIS.

He cexper, uTo yyactue B apOUTpaXHOM IpoLEcce IIPYU HAINYMK 00BbEMHON 3aKOHOAATENILHON 0a3bl BBIHY KA~
eT NI mpuderaTh K yclyraMm CHEIHaIHCTOB: aJBOKATOB WIIM MHBIX IOPUIMYECKHIA MpeJCcTaBUTeNel, Tak Kak 0e3
CHEIMATbHBIX IOPUANYECKUX 3HAHUI KpaifHe 3aTpyJHUTEIHHO TPaMOTHO OTCTauBaTh CBOM 3aKOHHBIE MpaBa U MH-
Tepecsl B apOuTpaxHoM cyne. Hemsss He cormacutbesi ¢ MHeHHEM A.O. KoHOHYYK, yTBEep)KIAIOIIEH, YTO CIOXK-
HOCTb U CIIEHU(HUIHOCTD AE€J, PACCMAaTPUBACMbIX B apOUTPAXKHBIX CyIax, SBJSETCS (PaKTOpOM, YKa3bIBAIOLIUM Ha
HaJU4Ke 3HAHUM, YMEHUN M COOTBETCTBYIOIINX KOMIIETCHIIUN ISl YCIICIITHOTO pa3perieHus aena [4].

HHCTUTYTY CyneOHOTO MPeACcTaBUTENhCTBA B apOUTPaKHOM TMPOLIECCE B TEOPETUKO-IPABOBOM aCIEKTE HMPUCY-
11e HaJu4he COOCTBEHHOH IOPUAMYECKON KOHCTPYKLMH, KOTOpast B CaMbIX OOLIMX YepTax MOXKET ObITh IpeACTaB-
JIeHa CIIEAYIOIUM 00pa3om:

- HaJM4He CcIopa, Ui yperyJupoBaHUsI KOTOPOTO HEOOXOJUMO MPUOETHYTH K yCIyraM FOPUAWYECKOro IMpel-
CTaBUTEJIS;

- CyOBEKT, SBISIFOIIUNCS CTOPOHOU CIIOpa U HYKAAFOIIUICS B FOPUIMIECKOM IOMOIIIH, T.€. JOBEPUTEIb;

- CyOBeKT, IPUHSBIIUKI Ha ceOst BO3ME3THOE 0053aTeNBCTBO IO MPECTABICHUIO HHTEPECOB JOBEPUTENS B MPO-
necce, T.. FOPUINYECKUNA IPEACTaBUTENb.

[IpencraBuTens OKa3pIBa€T CBOM yCIYTH KaK Ha BO3ME3AHOMN, Tak M Ha 0e3Bo3Me3nHOM ocHOBe. [lpn okazanun
yCIIyT Ha BO3ME3/IHOI OCHOBE JeMCTBYIOIIEE 3aKOHOAATEIBCTBO 3aKPEIUISET Pl MOJOKEHUH, peryIupyOIuX Me-
XaHU3M BO3MEILEHH 3aTpaT JOBEPUTENIS Ha OIUIaTy yCIyT MPEeACTaBUTENS.

ApOuTpakHBIN TIpoIeccyallbHBIN Koneke Poccuiickoit Denepanuu B riaBe 6 3akperuisieT MpaBo JHUIa Ha Beje-
HHE Jie] B apOUTPaKHOM TIpoliecce Kak JIMYHO, TaK U Yepe3 MPEJICTaBUTENs; YCTaHABIUBACT IEPEUCHb JIUII, Hajle-
JIEHHBIX TPaBOM BBICTYNaTh OT UMEHH CTOPOHBI B KayeCTBE MpEACTAaBUTENEH, a TaKkKe JIHII, JUIIEHHBIX JTaHHOTO
npaBa; onpeeisieT 0OCOOEHHOCTH 0(hOpMIIEHUS TIOJTHOMOYHUH NMpeICcTaBuTeNs U 00beM IMOJTHOMOYHM MpecTaBUTe-
JIs1; 3aKpeIUIseT MIPaBoO JOBEPHUTEIS HA BO3MEILICHHE PACXOJO0B IO OIJIaTe YCIYr IOPUAMYECKOTO MPEICTaBUTENS U
MEXaHU3M ero peanmsaruu [1].

Crnenyer OTMETUTD, YTO pa3Mep BO3HATPAXKIEHHS YCIyT IOPHIMYECKOrO MPEACTABUTENS ONpPEAEIeTCsl IUCIIO-
3UTUBHO COTJIAILICHUEM CTOPOH, T. €. IOBEPUTEIEM H MPEICTABUTEIIEM.

Ilo 3agBIEHUIO CTOPOHBI PacX0/ibl, IOHECEHHbIE CTOPOHON Ha OIJIaTy YCIyT MpeACcTaBUTelNs, Cy/1 BIpaBe OTHe-
CTH K CyJeOHBIM HM3JIepXKKaM U 00s53aTh MPOTHBHYIO CTOPOHY BO3MECTHTH HX, IIPH ITOM, OIPEJeNisisi pa3Mep BO3-
MEILAeMbIX PacX0J0B, apOUTPAXKHBIN CyJl, B YACTHOCTH, YUUTHIBAET CIOXKHOCTD JIeJIa, BpeMs, 3aTpadyeHHOE Ha €ro
paccMoTpeHue, U HHbIe (aKTOPHI.

Ho, kak moka3spiBaeT cyeOHas IpakTHKa, pa3Mep 3asBICHHBIX K BO3MEIICHHIO CyMM HE BO BCEX CIIydasX COOT-
BETCTBYET CyMMe€, Ha3HaYEHHON CY/I0M K BO3MEILECHHIO.

He craBs mon comMHeHHE caM MpOLECCYalIbHBIN NOPSAAOK PACCMOTPEHNUS 3asIBIICHUS O BO3MELLEHUH YCIYT TpeI-
CTaBUTENS, TEM HE MEHEe I0JIaraeM, 4YTO OH JaJieK OT COBEPIIEHCTBA B YAaCTH COOTBETCTBHUS pa3Mepa MpHCyKiae-
MOTO BO3MEIIEHHS.

B oreuecTBeHHOH IOPHINYECKON HAyKe, MPUMEHHUTEIFHO K 00CYKIaeMOil B paMKax HACTOAIIEH CTaTbu MpO-
OyieMe, BBIZEISIOT IOHATHUS «Cy/IeOHBIE PACXOABD) U «yOBITKI.

ApOuTtpakHoe mpoleccyagbHOe MPaBo MOJ CyNeOHBIMI PacXOAaMH MOHMMAET TOCY/IapCTBEHHYIO MOIUINHY H
cyneOHble m3aepkku. Oruiata yciuyr npeacTaButelis B coorBeTcTBuu co cratheit 106 AIIK PD otHocsTCs K cyne6-
HbIM m31epxKam [1]. HeoOXoauMo oTMETHTh, YTO BO3JIOXKHUTH OOS3aHHOCTH IO BHIIJIATE CyIEOHBIX pacxoJoB J10-
MTyCTUMO TOJIFKO Ha JIUII, yYaCTBYIOLIUX B €.
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Bepxosasiit Cyn Poccutickoit @enepanuu BOpocy BO3MENICHUS CYACOHBIX U3MIEPIKEK YIS CBOC BHUMAHHE
B cooTBeTCTBYIOMEM IlocranoBnenuu [Tneryma Nel ot 21.01.2016 roma, Te main OTHOCUTENBHO MTOAPOOHEIE Pa3hb-
SICHEHUSI, KacaroIIuecs OMpeesIeHHsT pa3Mepa U MOopsAKa BO3MEIIEHHs CyIe0HBIX M3IEPIKEK B PA3IMYHBIX CHUTya-
uusx [2].

B Ilocranosnennu [Inenyma Bepxosuoro Cyna Poccuiickoit denepanum, B 4aCTHOCTH, OTMEYAETCsl O HE00XO-
JTUMOCTH COOJFOJIEHUS TIOJIOKEHUS pa3yMHOCTH TIPH ONPEAENCHHH pa3Mepa BO3MEIICHHS, T1Ie T0Jl Pa3yMHOCTHIO
MIOHUMAIOTCSI TAKUE PACXOJIbl, KOTOPBIC TIPU CPABHUMBIX OOCTOSATEIILCTBAX MOJJICIKAT B3UMAHUIO 32 aHAJIOTHYHBIC
yeiyrd [2]. [Ipu 3ToM OKOHYaTeNbHOE ONpeAeieHUe pa3yMHOTI0 pa3Mepa BO3MEIICHHS 3a OIUIaTy YCIyT MpelcTa-
BUTEIA OCTaBIIEHO HA YCMOTPEHHE Cy/a.

CucreMHOE TOJIKOBaHWE JCUCTBYIOIIETO 3aKOHOMATEIhCTBA C YUeTOM pekoMeHaanuii Bepxosrnoro Cyma Poc-
cuiickoii denepaniv MO3BOJSET BBIACIUTD Pl KPUTEPUEB Pa3yMHOCTH pa3Mepa BO3MELICHUS, K KOTOPBIM, B 4acCT-
HOCTH, MOTYT OBITH OTHECEHBI: CIIOKHOCTH JIeJIa; IeHa MCKa; 00heM MCKOBBIX TpeOOBaHMIA; 00BEM YCIyT, OKa3aH-
HBIX TIpPEICTaBUTENIEM; BpEMs PaCCMOTpPEHUS JeJla; BpEMEHHBIE PaMKH, KOTOPbIe TOHAO0MINCEH TIPEICTAaBUTEIIO
JUIS1 HOJTOTOBKH MPOIIECCYaTbHOM TOKYMEHTAIIMH U JPYTHE.

K coxanenuro, neicTByroliee 3aKOHOAATENBCTBO U PEKOMEHAaNU, n3noxkeHnoie B [locranosnenuu [Inenyma
BepxoBaoro Cyna Poccun, He yUnuTBIBaIOT TaKOW HEMAIOBAXKHEIHM, C HAIIIEH TOYKH 3pEHHS, KPUTEPU KaK JAeT0Bas
u npodeccuoHaabHas OICHKA JIMYHOCTH IOPUANYECKOTO MPEACTABUTEIIS, €T0 aBTOPUTET B IOPUIAMYECKOM COO0OIIIe-
CTBE, KOTOPHIC BO MHOT'OM H OTIPEACISAIOT BRIOOP MPEACTABUTEINS JOBEPUTEIIEM.

ITo Hamemy rmy6OoKOMYy yOEXKIEHHUIO, OTCYTCTBHE TPeOOBaHUS MPHU OIICHKE pa3Mepa BO3MEIICHHsS YIHUTHIBATH
JISIIOBO aBTOPUTET FOPUIMUECKOTO TPEACTABUTENS B MPO(ECCHOHATHPHOM COOOIIECTBE B KAUeCTBE KPUTEPHS SIB-
JISICTCSI CYIIECTBEHHBIM MPOOEIIOM, TaK KaK JOBEPUTENb IPU BEIOOPE FOPUAMUYECKOTO MPECTABUTENS 3a4aCTyHO Py-
KOBOJICTBYETCSI HIMEHHO YKa3aHHBIMH BBIIIIE KPUTEPHUSAMHU, pa3yMHO I0JIarasi, YTO 4YeM BBIIIEC aBTOPUTET HPECTaBU-
TS B IOPUANYECKOM COO00IIecTBe, TeM dPPeKTHBHEE MPEACTABUTEND CMOXKET MPEICTABIATh HHTEPECH TIOBEpUTE-
JIS B Ipoliecce.

Ho B 3TOM citydae ¥ TOHOpap 3a OKa3aHUE IOPUIAMYECKUX YCIyr OYAET BBIIIE CPEIHErO, MPOTHUB Yero JI0BEPH-
TEJb HE BO3PAXKAET.

OTcrofa BIOJTHE JIOTHYEH BBIBOJ: TIPY OMpPEEIEHUN Pa3yMHOCTH pa3Mepa BO3MEIIaeMbIX CYAEOHBIX HU3IIEPIKEK
Ha OIUIATy YCIIYT HPEACTaBUTENsI HEOOXOAUMO YUYUTHIBATH aBTOPUTET HOPUINYCCKOTO MPEACTABUTENIS B PO eccH-
OHAITFHOM COOOIIECTBE.

Tem He MeHee, MPEIIOKESHHOE BBIIIE MBI CYUTAEM HE JOCTATOYHBIM JUIS pa3pelieHus] UMEroIIeld MecTo IMpo-
OJ1eMBI.

Jymaercsi, pauKajibHBIM 00pa30oM CYIIECTBYIOIIAs MPo0IeMa MOKET ObITh pellicHa MOCPEJACTBOM BKIIHOUYCHUS
3aTpaT Ha OIUIATy YCIYT IOPUIWYECKOTO MPEJCTaBUTENS B YOBITKH CTOPOHBI cornacHo cT. 15 I'K P®. [{ns storo
HE00X0AMMO BHECTH COOTBETCTBYIoIMe n3MeHeHus B crareir 106 AIIK P® u 15 'K P®, a umenHo, omiary yciyr
MPEJICTABUTENS UCKIIOYUTh U3 ctaThu 106 AIIK P®, a Bo3aMerarh kak yObITKH, BEI3BAHHBIC HEUCIIOJIHEHUEM HJIH
HEHA/IJISKAINM UCIIOTHEHHEM CTOPOHOM 0053aTeNbCTB, B COOTBETCTBHH cO cTaTher 15 'K PO.

IToxokyto Touky 3peHHs BhICKa3biBaeT M.A. PoxkkoBa, yTBEpKIArOIIast, YTO OIIATY YCIIYT MPEACTABUTEINS Cie-
JyeT TPaKTOBATh KaK YOBITKH B TPaKJaHCKO-IIPABOBOM CMEICTE [5].

Omnpe/ieeH bl HHTEPEC, IPUMEHUTEIHHO K paccCMaTpruBaeMoi IpooOIieMe, BHI3BIBAET TaK K€ Cy/IeOHas TPaKTH-
Ka.

Cynebnas xoJuierus mo skoHoMmuueckuM criopam Bepxosaoro Cyna Poccuiickoit denepaiiuu clieayrommM 00-
pazoM paspermia Bompoc 06 oruiate yciayr IpeacTaBUTeNs, u3noxuB ero B Onpenenenun BepxosHoro Cyaa Poc-
cuiickoit @enepanuu ot 10.03.2022 roma Ne 305-2C21-22671 o ey Ne A40-214071/2020 [3].

Komnnerust ykazana Ha CyIeCTBEHHBIE OIIMOKHA B TOJKOBAaHUH HOPM MaTEpHAILHOTO IpaBa CYJOM IMEpPBOI HH-
CTaHIIMU B YaCTH OIPEACNICHUsT YOBITKOB U PACXOJIOB Ha OIUIATY YCIyT IpencraButens. Komierus, cociaBmuch Ha
Omnpenenenue BepxoBHoro Cyna Poccuiickoit ®enepaunn ot 27.04.2021 Ne 51-KI'21-1-K8, O630p cynebHoit
npaktuku BepxoBHoro Cyna Poccuiickoit ®enepaunn Ne2 (2021) (yrBepxaen [Ipesunnymom Bepxosnoro Cyna
Poccuiickoit @eneparun 30.06.2021 roxa) u MHBIE UICTOYHUKH, COWJIA BO3MOXKHEIM B3BICKAaHHE PAacXoJ0B Ha OILIa-
Ty YCIYT TIPEICTABUTEIIS OMPECIIUTh B KAU€CTBE YOBITKOB CTOPOHBI.

CyuiecTBytomias Ha CErOIHAIIHUMN IeHb CUCTEMa BOCCTAHOBJICHUS MIPaB U 3allUThl HHTEPECOB CTOPOHBI B YaCTU
BO3MEIIICHUS TIOHECEHHBIX PAacX0JI0B 10 OIUIATE YCIYT IOPUINIECKOTO MPEACTABUTEIS HE B TIOJTHOM MEPE COOTBET-
CTBYET NPUHIUIIAM Pa3yMHOCTH U CIPABEUIMBOCTH, a IIOATOMY TPeOyeT COBEPIIICHCTBOBAHMS.

MBI HCXOUM M3 TOTO, YTO MpejJiaraeMble H3MEHEHHUS CYIIECTBYIOMIETO MOPSAKA TOJKHBI OYyT MPHUBECTH K
SIBHBIM TIOJIOXKHUTEIHHBIM TIOCIIEICTBUAM: BO-TIEPBBIX, Pa3Mep CYMMBI, MOJIeXkKAIlel BO3MEIICHHUIO, TOJDKEH OyIeT
MOATBEPKIATHCS OTHOCUMBIMH, TOIMYCTUMBIMU U JOCTOBEPHBIMU JOKA3aTEILCTBAMU; BO-BTOPHIX, 00BEM MaTepu-
AIBHBIX MPaB CTOPOHBI OYJIET BOCCTAHABIICH B MTOJIHOM 00bEMe; B TPETHHX, IMOCIEACTBHS OyIyT OKa3bIBATh CEPhE3-
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HOE BOCIHUTATENFHOE BO3JCHCTBUE KaK Ha MCTIA, KOTOPBIH MOMYYHUT YIAOBJIETBOPEHHUE OT CIIPABEJIMBON KOMIICH-
caluy, TaK U HA OTBETYMKA, HEOOOCHOBAHHO YKJIOHSBILIETOCS OT WCIIOJHEHHS OOS3aHHOCTH; B YETBEPTHIX; MpEa-
JIO’KEHHBIN MOAX0] Oy/IeT CrocoOCTBOBATh CTAOMIM3AINH TPAXKIAHCKOTO 000pOTa, MIOCKOIBKY €r0 YYaCTHUKU OT-
YeTJIIMBO CTAaHyT MMOHWMAaTh HETATHBHBIC MOCIEJCTBUS HEUCIONHEHHs WIM HEHaAJIC)KAIIEro HCIOJHEHUs 00s3a-
TEJIbCTB [0 OTHOLICHHUIO K APYTOM CTOPOHE; B MATHIX, HaJIeXKallee HCIIOTHEHNE 0053aTeIbCTB CTOPOHAMU B TIpa-
BOOTHOIICHHUAX COKPATHUT YMCIIO CIIOPOB, YTO CHU3UT CyAeOHYIO Harpy3Ky, a CTajo OBITh, TOBBICUT Ka4eCTBO Mpa-
BOCYJIHUSI.
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ANBIOIUKAITHA C YyacTueM CTPOUTEJIBbHOIO IKCIIEPTA KaK
aﬂbTepHaTI/lBHblﬁ crnocood paspemicHusl CTPOUTEIBbHBIX CIIOPOB

Pycckux A.B., acnupanr,
MockoBcKkHil (PUHAHCOBO-NPOMBINLIEHHBIN YHUBepcuTeT CHHeprus

Annomauus: paboma noceésujeHa AHAIU3Y PA3PEUEHUT CIMPOUMENbHBIX CNOPO8 HYMeM a0bIOUKAYUU, mo
ecmv nepedave CHOPHbIX GONPOCO8 CMPOUMENbHO-TNEXHUYECKO20 Xapakmepa HA paspeuieHue CneyuanrbHOMy
CMPOUMENLHOMY IKCnepmy-advroouxamopy. Aovioouxayusi, OyOoyuu npoOyKMOM e8PONelicKo20 3aKOHOOAmelb-
Ccmea u MexcOyHApOOHOU NPAKMUKU, He UMeem uupoxko2o npumerenus 8 Poccuu. Kpome moeo, asmop npuxooum x
861600y 0 HENPUCNOCOOIEHHOCHIU POCCULCKO20 3AKOHOOAMENbCMEA K I(PHEeKMUBHOMY NPUMEHEHUIO NPOYedypbl
aoviooukayuu 8 cghepe cmpoumenbcmed, NOCKOIbKY POCCULICKOe NPABO He COOEPIHCUM MEXAHUZMOB, NO360AIOUUX
CMOPOHAM CHOPA YCMAHOBUMb 0013aMeNbHbIIL U OKOHYAMENbHbIL Xapakmep peulenus aovioouxamopa. Bozmooic-
HOCMb KEATUDUKAYUL NPOYeOyPbl A0bIOOUKAYUU 68 KAYeCTnee apoumpanica 8 yeusx uCKuo4eHus KOMnemenyuu cy-
008 O CHOPHLIM BONPOCAM ABMOPOM OMBEEP2AEMCS, NOCKONLKY Npoyedypa advloOuKayuy, 8 omaudue om apoum-
pasica, He npeonoaazaem npedoCmasieHus CIMOPOHAM C80ell NO3UYUU NO CYWecms8y CHopa, a maxdice HanpaeieHa
Ha NoayyYeHue OMmeemos UCKIIOUUMEeNbHO HA BONPOChl hakma, HO He npasa. B 3axniouenue asmop nonazaem, umo
A0BIOOUKAYUSL ABTIAEMCS IPHEKMUBHBIM CHOCODOM PA3PEULEHUSL CTLONCHBIX CIPOUMENbHBIX CHOPO8, 0OHAKO, OIS
€20 3phexmusHoco 6HeOpeHUst 8 POCCULICKUE NPABOGbLe Peanul He0OX0OUMO OONOTHEHUe 3aKOHO0AmeabCcmeda 00
aovioouKayuu 6 cghepe CMpoumenrbcmed, 8 MomM Yucie YCMaHogIeHue 0053amenbHo20 U OKOHYAMENbHO20 XapaK-
mepa peuwieHuli a0vIoOUKamopa.

Knrwouesnvie cnosa: cmpoumenvcmeo, cmpoumenvhvie CHOpbl, CIPOUMENbHBIL IKCNEPM, IKCRePmuU3a, advioou-
Kayus, apoumpasic
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Adjudication with the participation of a construction expert
as an alternative way to resolve construction disputes

Russkih A.V., Postgraduate,
Moscow Financial and Industrial University Synergy

Abstract: the work is devoted to the analysis of the settlement of construction disputes by adjudication, that is,
the transfer of controversial issues of a construction and technical nature to a special construction expert adjudi-
cator for resolution. Adjudication, being a product of European legislation and international practice, is not widely
used in Russia. In addition, the author comes to the conclusion that Russian legislation is not adapted to the effec-
tive application of adjudication procedures in the construction sector, since Russian law does not contain mecha-
nisms that allow the parties to the dispute to establish the binding and final nature of the adjudicator's decision.
The author rejects the possibility of qualifying the adjudication procedure as arbitration in order to exclude the
competence of courts on disputed issues, since the adjudication procedure, unlike arbitration, does not involve
providing the parties with their position on the merits of the dispute, and is also aimed at obtaining answers exclu-
sively to questions of fact, but not law. In conclusion, the author believes that adjudication is an effective way to
resolve complex construction disputes, however, for its effective implementation into the Russian legal realities, it
is necessary to supplement the legislation on adjudication in the field of construction, including the establishment
of mandatory and final nature of adjudicator’s decisions.
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Od4eBHIHO, YTO CTPOUTEIHCTBO SBISETCS OJHOW M3 Hanboyiee MaCIITAOHBIX M KOMMEPYECKH MPHUBIIEKATEIbHBIX
cdep coBpeMEeHHON IKOHOMUYECKON KM3HU. CO CTPOUTENHCTBOM CBSI3aHbI KPYITHEHIIE HHBECTUIIMNOHHBIE TTPOEK-
THI B c(hepe IeBEeJIONMEHTa — CTPOUTEIBCTBO KPYIHEHIINX TOPrOBO-Pa3BIEKATEILHBIX U JEIOBBIX LIEHTPOB, JIHT-
HBIX KUJIUIIHBIX KOMIIEKCOB, HHPPACTPYKTYPHI, TMHEHHBIX OOBEKTOB, IPOMBIIIJICHHBIX SAMHUL U T.I1.
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Kak u B mo0oli HHOH SKOHOMUYECKOH e TeNbHOCTH, CTPOUTENBCTBO 3a4aCTyI0 aCCOUUUPYETCS C KpyMHEHn-
MU I'PaXJAHCKO-IIPABOBBIMH CIIOPAMHU MEX]Y 3aKa34MKaMU M IOAPSIYMKAMU, BBITEKAIOIIMMH U3 IOTOBOPOB IO
psina, a IMEHHO CIOPbI, CBA3aHHBIE C 00bEMaMM U Ka4eCTBOM BBIINOJIHEHHBIX CTPOUTENbHBIX paboT, 000CHOBAaHHO-
CTBIO OTKa3a B UX MPHUEMKE, CIIOPHl OTHOCUTEIBFHO CPOKOB BBIMOJIHEHHS CTPOUTENIBLHBIX paboT, CIOPHI IO KAYECTBY
Y CTOMMOCTH UCIIONIb3YEMBIX MaTEPHAIIOB, CIIOPBI OTHOCHTEIEHO HEOOXOIUMOCTH U3MEHEHUS LICHBI CMETHI B CBS3H
C HeTpeABUICHHBIM yBEeITMYeHHEM 00beMa padoT u T.1m. [1].

[Ipu 5TOM OUYEBHIIHO, YTO pa3pelIeHrE CIIOPOB, BHITEKAIOMIUX U3 JOTOBOpAa CTPOUTEIHHOTO NOAPsAa, B 0COOSH-
HOCTH CIIOPOB O KauecTBe M 00beMe BBIMOJHEHHBIX CTPOUTENBHBIX PadoT, TpebyeT oOpalieHus] K IKCIEPTHBIM
3HAaHUSIM I'PaMOTHOTO M KBaJM(DULMPOBAHHOIO CIienuanucra B cepe crpourenscTa. [IpakTuka poccuiickux ap-
OUTpaXKHBIX CYZOB IOATBEPKAAET TOT (DAKT, YTO CyAe€OHAs CTpOUTENbHAsl SIKCIEPTH3a HA3HAUAETCS B IOAABIISIO-
meM OOJIBIIMHCTBE CIIOPOB, BHITEKAIOMIMX U3 AOTOBOpa CTPOUTENLHOTO noapsiaa. Hanpumep, ApOuUTpakHBIN Ccyn
3amagH0-CHOMPCKOTO OKpPyTa B OJTHOM M3 CBOMX MTOCTAHOBIIEHUH yKa3an Ha OTMEHY HIDKECTOAIINX CYAeOHBIX aK-
TOB BBUAY HEOOOCHOBAaHHOI'O HEHA3HAYCHHMS CylaMH CyINeOHON CTPOUTENBHOM 3KCIIEPTU3bl B LIEIAX ONPENSIICHUS
00BEMOB BBITIOJTHEHHBIX padoT [2].

B TO xe Bpemsi oTMeuaeTcsl, YTO KIIACCHYECKHE CIIOCOOBI pa3pelieHnsl CTPOUTENbHBIX CIIOPOB B CyeOHOM MO-
psiiKe ¢ Ha3HaYeHHEM CyJeOHON CTPOMTENbHOM 3KCIIEPTU3bl HE BCET/A MOJIHOCTBIO YIIOBICTBOPAIOT MOTPEOHOCTH
UTPOKOB CTPOUTEILHOTO PHIHKA, B CBS3U C Y€M B Ka4eCTBE AbTEPHATHBHOTO CIIOCO0a pa3pelIeHus] CTPOUTENBHBIX
CIIOPOB B 3apyOeKHON KOMMEpYecKoi MpakTuke Oblia n3o0pereHa aabloankanus (anri. adjudication) [3].

[IpocTeiMu ci0BamMH, agbIOAUKALUS B cepe CTPOUTENHCTBA €CTh MPOLEypa pa3peLlieHus] Pa3HOIIacuil MeX Ly
CTOpPOHAMHU CTPOUTENBHOTO CIIOpa, KOTOpasi, KaK MPaBUJIO, 3aK/II0YACTCsl B PAa3peLICHUH CIIOPHOrO BOMPOCA, CBS-
3aHHOTO C pa3pelieHueM cropa o (akrax, MyTeM NMPUMEHEHUs CIeUUabHBIX 3HaHUH B cepe CTPOUTENhCTBA 32
CYET MPUBJICUYEHHUS CTPOUTEIBHOIO SKCIIepTa-aJbI0IUKATOPA.

Hanpumep, Mexny 3aka3udKoM U MOAPSIAYMKOM HMEETCS CHOP OTHOCHTENBHO COOTBETCTBHS BBIIOJHEHHBIX
cTpouTeNbHBIX padoT TpeboBanusm CHUIIog. [IpuBiieYeHHBIH CTOPOHAMHU abIOJUKATOP, OYIyYH CIEIUAIACTOM
B chepe CTPOUTENHCTBA, CIIOCOOEH CAMOCTOATEIFHO YCTAHOBUTD, COOTBETCTBYIOT JIM BBHITIOJTHEHHBIE CTPOUTEIIHHEIC
paboThl HOPMATHBHBEIM TpeOoBaHMAM WK HeT. [Ipu 3ToM, BaXKHO, YTO pEIICHHE aTbIOJUKATOPA, KaK 3TO 3a1yMaHO
M0 3amaJHOMy 00pasily, MOJKHO MPHU3HABATHCS 00S3aTENBHBIM ISl CTOPOH criopa [4]. B gacTHOCTH, THITOBBIMU
npaBWIaMU KpynHeWield MexayHapoaHol ¢enepanmn nHxeHepoB-koHcynbTanTtoB FIDIC mpenycmoTrpeHs crie-
LHaJIbHbIE NPEeCcEeKaTeNbHbIE CPOKH BCTYIUICHHUS! B CHIIY PELICHHS CTPOUTENBHBIX aIbIOJUKATOPOB, [10 UCTCUCHUU
KOTOPBIX PEIICHUE CTAHOBUTCS OKOHYATENLHBIM JJIs1 CTOPOH criopa (cMm. cT. 20.4 "Kpacuoit kauru" FIDIC) [5].

OnHako, UMITJIEMEHTALINSI MHCTUTYTA aAbIOJUKAINN B POCCUHCKUE TIPABOBBIC Pealii HEMUHYEMO MPHBOAUT K
BOIMPOCY O TOM, HACKOJNBKO 3(p()EKTUBHO JaHHBIH MEXaHW3M CIIOCOOCTBOBAJ pa3pellieHUI0 BHYTPEHHHX CTPOU-
TEJIBHBIX CIIOPOB, YTO, B OCOOCHHOCTH, CBSI3aHO C BOIPOCAMH O0S3aTE€IbHOCTU U OKOHYATEIBHOCTH PELICHUS alb-
rouKaTopa Juis ctopoH cropa. Kak ormeuaer P.H. ByTenko, koTopbiM Oblia 3aliuileHa JUCCEPTALUs 110 TeMe
aIBIOIMKALINY, PEIICHHE dKCIIepTa MO pe3ysbTaTaM aJIbI0ANKAIIM HE UCKITI0YaeT TpaBo Cy/ia Wik apOuTpaxa pas-
PELINUTh 10 CYLIECTBY PACCMOTPEHHBIH aJbIOJIMKATOPOM CIIOp B Cllyyae HECOIJIacusl C €ro BBIBOAAMHU OJHOW M3
CTOpOH cropa [6].

JeiicTBUTENBHO, CIIEAYET MPU3HATH TOT (PAKT, YTO MpPOILEAYpa aABIOANKAIINY HE TIOTydrIIa JODKHON perjaMeH-
TalMd B POCCUICKOM 3aKOHOJATENBCTBE, B CBSI3U C UYEM MPEICTABIAETCS, 4TO J0OPOBOJIBHOE MPUMEHEHHE CTOPO-
HaMM CTPOUTENILHOTO CIIOpa TaKOi MpoLeaypsl HE TapaHTHUPYeT e€ OKOHYATENFHOCTh U O0s3aTeIbHBIN XapakTep,
KOTOPBIN HE MOT OBl OBITh ITPEOIOJICH CYJIOM.

BonbIIMHCTBO POCCUHCKUX MPOIECCYaNBbHBIX KOJIEKCOB MPEyCMATPUBAIOT HEJAOMYCTUMOCTh OTKa3a OT IMpaBa
Ha cyaeOHyto 3ammty. B yactHocth, 4. 3 c1. 4 AIIK P® onHo3Hauno racut: «Omkasz om npasa na oopawenue 8
cyo0 Heoeticmeumernen.» [7]. Ilo HammeMy MHEHUIO, TPU3HAHUE MPOTICTYPHI ATBIOAUKAIINNA OKOHYATEILHON 1 00s13a-
TEJTBHOM JIJIs1 CTOPOH OYE€BHIHO MPOTHUBOPEUMIIO OBl JAaHHOM IIPOIlECCYaIbHOMY IIPAaBUITY.

B T0 ke Bpems, 3aKOH 3HAET, MOy, €TMHCTBEHHOE MCKIIIOUEHNE M3 HA3BAaHHOT'O MPaBHJjIa, KOT/Aa CTOPOHBI
MOTYT IpUOETHYTh K allbTEPHATUBHOHN MPOLIEAYpPE Pa3peLICHHs] CBOETO CIOPA C MOJIHBIM MCKIIOYEHHUEM KOMITETEH-
[IUHU TOCYJapCTBEHHBIX CYA0B. Peub naet 06 apobutpaxe (TpeTeiickoM pa3dupaTensCTBe), 0T KOTOPHIM TOHUMAET-
s TIpOIIelypa pa3pemIeHus Criopa U MPUHATHUS 110 CYIIECTBY PEIICHUS TPETEHCKUM cyaoMm [8].

B Takom ciyuae BO3HHMKaeT 3aKOHOMEPHBIH BONPOC — BO3MOXKHO JIM KBAJTM(HUIHUPOBATh MPOLEAYPY aIbIOINKa-
[IUU B Ka4eCTBE MPOIETYPHl apOUTpaka B MEJSIX MPUAAHUS 005S3aTENIEHOTO XapaKTepa pe3ysibTaTaM TaKo# mporie-
JIypBI JITIsl CTOPOH CIIOpa M UCKIJIIOYCHHUS] BO3MOXKHOCTH X TlepecMoTpa B cyaeOHoM mopsiake? [lo Hamemy MHe-
HUIO, C 3TUM MOTYT OBITH IPOOJIEMBI, YTO OOBSACHSETCS CIETYIOLIHM.

Tak, agproIuKalys, Kak ClipaBeJInBO OTMEYAETCs] B HAYYHOM JIUTEpaType, apOuTpakeM He SIBJISIETCS, a CKopee
MIPEICTABIISIET COOOM HEUTO cpeHee MeXAy apOuTpakeM u Meauarueit [9]. Ilpu aTom, o HameMy MHEHHIO, aTb-
I0JIMKALUsl He MOKET OBITh KBaJM(PHULIMPOBaHA B KAUeCTBE apOUTpaxka IIIaBHBIM 00pa3oM IO IPUYMHE OTCYTCTBHS
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B MpOIEAypPe aAbIOINKANNN KaK MUHUMYM OJHOTO CYIIIHOCTHOTO MpH3HaKa apOuTpaxka — BO3MOXKHOCTH IMPEIO0-
CTaBIICHHS CTOPOHAMH CIIOpa CBOCH TO3UIIMHU 10 CYIIECTBY, YTO MPEJCTaBIseT cO00M 00sS3aTeNbHbIN s JTF000T0
apOUTpaXka JJIEMEHT COCTS3aTeNbHOCTH. Benb AEeHWCTBHTENBHO, JJS pa3pelleHHs CTPOUTEIHHBIM DKCIEPTOM-
aJbIOIMKATOPOM CIIOPHOM CUTYAIlUH, MOCICIHEMY HE TpeOyeTCs MOMydYeHHs KaKHX-JIMOO MOSICHEHHH OT CTOPOH
Takoro cropa. CTpOUTEIbHBIN IKCIEPT CIIOCOOCH CaMOCTOSITEILHO YCTAHOBUTH MCTUHY IO JACIY, MOJyYUB C IO-
MOIIBIO CBOMX CITEIMATBHBIX 3HAHWH OTBETHI HA T€ WM WHBIC BOIPOCHI CTPOUTENLHO-TEXHUIECKOTO XapaKTepa.

Bonee Toro, mpencrasisercs, 4To €Ie OJJHUM BaXKHBIM OTJIMYUEM MPOLICAYPHI aAbIOIUKAIIUN OT apOUTpaxa siB-
JISITCSI pa3IMUMe B CyTH pa3peliacMbIX TOM WM WHOW NPOIeaypoit BorpocoB. Eciu apOoutpak nmpu3BaH mpeaocra-
BUTH CTOPOHAM IOJIHYIO aTbTEPHATHBY CYJIaM, TO €CTh Pa3pelInTh CIIOp MO CYMECTBY, B TOM YHCIE MyTeM (GopMy-
JMPOBaHUS MPABOBBIX BHIBOJIOB apOUTPaMH, TO aIbIOIUKAIIMS HE TPENIoaracT HOCTAHOBKY U TIOy4eHHE OTBETOB
Ha BOMPOCHI MPABOBOTO XapakTepa, 4To, C YUETOM cTaTyca aJbloAMKaTopa Kak CIeluanucTa B cepe CTpoUTehb-
CTBa, caMo co0oii pasymeercsl.

W3noxeHHbIN aHAIN3 CBHJCTEIBCTBYET 00 OTCYTCTBUU B COBPEMEHHOM POCCHICKOM TIPaBe yIOBICTBOPUTEIb-
HOTO JIJISl CTOPOH CTPOMUTEIIHLHBIX CIIOPOB MEXaHHM3Ma MX Pa3pelIcHHs MOCPEICTBOM oOpaleHus K npodeccrnoHab-
HOMY CIICIUAIHCTY (IKCIEPTY) B CPepe CTPOUTEIHCTBA, YbH BHIBOJIBI TIO TEM HJIU MHBIM CIIOPHBIM CTPOUTEILHO-
TEXHUIECKUM BOIIpocaM (HarmpuMep, Ka4ecTBO U 00EM BBITIOTHEHHBIX Pab0T) ObLTH OB 00S3aTEIBHBI AJIT CTOPOH.

[IpuHrMas BO BHUMaHHUE HATUYME MIMPOKOTO U YCIIEITHOTO 3aIIaJHOTO OMbITa B IPUMEHEHUH JJAHHOW MTPOIICTY-
PBL, 4TO MOJATBEPIKAACT HAMUME HA TO CIpOCca B AEJIOBOW Cpefie, MpeACTaBIIsIeTCs eleco00pa3HbIM 3aKOHOAATEb-
HO YperyJIMpOBaTh MPOIEAypYy aabIOUKAIMU B chepe CTPOUTENbhCTBA, MPEIYCMOTPEB 00sI3aTeIbHBIN U OKOHYA-
TEJIbHBINA XapaKTep BHIBOJIOB, K KOTOPHIM MOXKET TPUITH aIbIOTUKATOP, JIsl CTOPOH CIopa.
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IIpo0aemsl u cofep:kaHNe MPUHIUIIOB BUHBI, CHPABEAJTHBOCTH H TYMAaHHU3MAa B YTOJOBHOM IpaBe

Mo:kenko H.C.,

Iuuko A.P.,

IOpuanueckas mkoJa,

JanbHeBocTOYHBIN (enepaibHbIi YHUBEPCUTET

Annomayua: nayunas paboma nocesuena meme. «npooaeMsl U cooepicanue NPUHYUNOS BUHbL, CHPABEOIUEO-
CMu U 2yMAHusMa 8 y2oa08HoM npasey. Tema A6nAemcs aKmyanibHoll, 8edb OAHHble KAMe2opuu OMHOCAMCA K
NPUHYUNAM Y20TI08HO20 NPABd, KOMOpble COCMABIAIOM QYHOAMeHm npasosozo pe2yauposanus ompacau. bes epa-
MOMHO20 NOHUMAHUSL UX COOEPIUCAHUs, OCYyujecmeieHue npagonpuMeHUmenbHol U 3aKoHOOAmeNbHOU NPaKmuKu
He803ModcHO. T102momy HeobX00uMo obpawiamsvcs K OOKMPUHATLHBIM OCHOBAM, KOMOpble HANPAGIAIOm 8 peule-
HUU TUYHBIX NPAKMUYECKUX B0NPOCOB.

Lenamu nayunozo ucciedoeanus A6Aa0MCA 2NYOOKUN AHANU3, CUCMEMAMU3AYUs, HayYHO-NPAB06oe CPAGHEHUE
PyHOAMEHMANbHBIX XapaKMepUCmuK KpUMUHAnbHoU ompaciu. 11onno2o nonumanus cooepicanus OGHHbIX Kame-
20pull 8 COBPEMEHHOM Mupe.

3aoauu 6vinu evioenenvl credyiowue. aHanus OOKMPUHATLHBIX U NPABOEbIX OOKYMEHMOE, CONOCMasileHue pas-
JUYHBIX NO3UYUU, hopmuposanue coO6CMEeHHO20 MHeHUs N0 OAHHOU meMme, A MAKdHCe GblAGlleHUe COBPEMEHHbIX
npoobiem.

Hemoncmpupyromesi Hekomopbule hyHOAMeHMAaNbHble OOKMPUHATbHbIE NOZUYUU ABIMOPO8, KOMOpble 8HECU OC-
HOBY 07151 NOHUMAHUSL 8 HLIHEWHUX Peanusx.
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Problems and content of the principles of guilt, justice and humanism in criminal law
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Abstract: the research work is devoted to the topic: "problems and content of the principles of guilt, justice and
humanism in criminal law". The topic is relevant, because these categories relate to the principles of criminal law,
which constitute the foundation of the legal regulation of the branch. Without a competent understanding of their
content, the implementation of law enforcement and legislative practice is impossible. Therefore, it is necessary to
refer to doctrinal foundations that guide in solving personal practical issues.

The objectives of scientific research are in-depth analysis, systematization, scientific and legal comparison of
the fundamental characteristics of the criminal branch. Full understanding of the content of these categories in the
modern world.

The following tasks were highlighted: analysis of doctrinal and legal documents, comparison of different posi-
tions, formation of own opinion on the subject, as well as identification of contemporary problems.

Some fundamental doctrinal positions of the authors, which have provided a basis for understanding in the cur-
rent realities, are demonstrated.
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IpuHIMI BUHBI

IIpuHIUIT BUHBI SIBISIETCS. OMHUM W3 BAKHEUIIUX MPUHIUIIOB YTOJOBHOI'O MPaBa.

OO6parasice kK cTaThe MATOW YTOIOBHOTO Kojaekca Poccuiickoit Dexeparuiv, MBI HE YBUANM JIETATHHO 3aKpETI-
NEHHOW NePUHUINK JaHHOTO NpuHIMNa. Takxke, aHAIU3UpYsl TIaBy MATYIO, AepuHunmu He oOHapyskeHo. Mcxons
U3 3TOr0, 3aKOHOJATENb MPSIMO HE 3aKpeNuil MOHITHE NMPUHIINIIA BUHBI. A JHIIb B ISATON IVIaBE€ pacKpbIBAeTCs CO-
Jiep>kaHue IByX (opM BHHBI — YMBICIIA ¥ HEOCTOPOKHOCTH.

st Toro 4ToOBl MOHATE CMBICT COCTABIISIIOIIEH TaHHOTO NPUHLINIIA, HEOOXOIUMO OIPEICITUTHCS C ero onpeae-
JICHHE W JaTh HEKOTOPYIO XapaKTepucTHKY. [Ipu 3ToM HamM HEOOXOAMMO OOPATHTHCS K MHEHHIO HEKOTOPBIX aBTO-
POB.

Owmmnmosa Enena OneroBna, KoTopasi MpoaHAIM3UPOBAia MHEHUS Pa3IMYHBIX U3BECTHBIX aBTOPOB, MAET Clie-
Iayrouryto ne¢puHunnio. BuHa — 3T0 «IICMXUYECKOe OTHOLICHHUE JINIA K COASTHHOMY M €ro TociIeaAcTBUusIM» [1].

ITo MmueHnto Maiictpenko I'puropust AneKkcaHIpPOBHYA, BUHA — «3TO NCUXHUECKOE OTHOIICHUS BMEHIEMOTO H
JIOCTUTTIIETO BO3pPacTa OTBETCTBEHHOCTH 3a KOHKPETHOE IMpEecTyIUIeHHe, mpeaycMoTpeHHoe B OcoOeHHO# JacTh
HACTOSIIIETO KOJEKca JIMIa K COBEPIIAeMOMY UM OOIIECTBEHHO BPEJHOMY JIESHHIO M €Tr0 MOCIEICTBUSAM, OTpaXa-
I0lIee OTPULATEIBHYIO U PEHEOPEKUTENbHYIO OLIEHKY STHM JIMIIOM K OOIIECTBEHHBIM OTHOLICHUSM U IIEHHOCTSIM,
OXpaHsSIEMBIM YTOJOBHBIM 3aKOHOMY [2]. KanaumaT r:opuaudecknx HayK JOCTATOYHO IMOJTHO W TPaMOTHO PacKphIBa-
€T MOHSATUE BUHBI, BBIACISI HEOOXOJUMBbIE MTPU3HAKH.

Bbopuc ApucrapxoBuu CriaceHHMKOB, KOTOPBIN SBJISETCS TMIaBHBIM HaydyHbIM coTpyaHukos HUU ®CHUH Poc-
CUU, JOKTOPOM IOPUAMYECKHUX HAYK, BBICKA3bIBAET TAKXKE CBOKO MO3ULUIO, B KOTOPOU HAIOMUHAET O TOM, YTO BUHA
SBIISIETCS 00S3aTENTFHBIM TPU3HAKOM COCTaBa MpecTyruieHnss. COOTBETCTBEHHO, MCXO/S W3 JAaHHOTO BBICKA3bIBA-
HUSI, MBI [IOHUMAaeM, 4To 0e3 HaJIU4Ms BUHBI B COCTaBe MPECTYIUIEHUS — HET YTOJIOBHOW OTBETCTBEHHOCTH.

Ilo HameMy MHEHHIO, UCXO U3 PA3IMYHBIX MHEHUI aBTOPOB, MOKHO JIaTh CIIEAYIOIEe OMpeesICHuE.

Buna — 310 ncuxudeckoe OTHOIIEHNE CyOBeKTa MPECTYIUICHUS! K COBEPIIEHHOMY MM OOIIECTBEHHO-OMIAaCHOMY
JESTHUIO0, BBIPaKEHHOE B JOpMaxX yMbICIIa WIIA HEOCTOPOKHOCTH.

«JIH10 MOUIEKHUT YTOJIOBHOM OTBETCTBEHHOCTH TOJIBKO 3a T€ OOIECTBEHHO ONacHbIe AeicTBus (Oe3neicTBre)
Y HACTYNHBIIKE OOIIECTBEHHO OMACHBIE MOCIECTBHS, B OTHONIEHHH KOTOPBIX YCTAaHOBIEHA €ro BHHA». VIMeHHO
TaK 3aKOHOJATENb 3aKPENW JaHHBIMA IPUHLIMI B IepBOi yactu ctaThu nsaTol YK PO.

Hcxons u3 Takoi GopMyIUPOBKH, MOKHO BBIJCTUTh acTIEKThI COACPIKAHMS MTPUHIIHIIA!

1. mo ob1emMy paBHITy, YTOJIOBHON OTBETCTBEHHOCTH TOJJIEKAT TONBKO (M3UYECKHE JTUIIA;

2. YTOJIOBHOW OTBETCTBEHHOCTH MOJUIKHUT TO (PHU3UUECKOE JIMIIO, KOTOPOE COBEPIIAIO MIIM COBEpIIAeT OOIIe-
CTBEHHO-OIAaCHOE JESIHUE;

3. BUHA BBIpaXKaeT €JMHCTBO CO3HAHUS U BOJH CYOBEKTa MpecTyIyIeHUs (He MOAJIe)KaT OTBETCTBEHHOCTH: HE
JIOCTUTTIINE BO3PACTa U HEBMEHIEMBIE);

4. nu10, KOTOPOE BUHOBHO, MOJJIEKUT OTBETCTBEHHOCTH UMEHHO 3a CBOM JESIHUA (eMy Helb3s BMEHAThH T€ 00-
IIECTBEHHO-OTIACHbIE JIESTHUS, K KOTOPBIM OHO HE HMEET OTHOIIICHHUS);

5. sBisieTcs 00s3aTeIbHBIM MPU3HAKOM 3JIEMEHTa COCTaBa MPECTYIUICHNUS;

6. BEIHECEHUE TIPUTOBOpA (pa3Mepa HaKa3aHWs) 3aBUCHUT OT (POPMBI BUHBI 1 HHBIX OOCTOSITEIBCTB.

Taxoke, OKTOp OpuandYeckux Hayk, Hazapenko I'eHHanuii BacuibeBUY BBIAEISET TPU COCTABISIOINX COAEP-
JKaHUsI IPUHIIKITA BHHBI [3]:

1) MHIIO TMONEXUT OTBETCTBEHHOCTH TOJIBKO 3a Te¢ OOIIECTBEHHO-OTACHEIE JESHHSI, KOTOPbIe ObLTH COBEPIIEHBI
UM JINYHO (TIPUHIIMIT TUYHOW OTBETCTBEHHOCTH);

2) IMYHOCT JOJDKHA 00J1aZaTh CBOMCTBAMHU CYOBbEKTa MPECTYILICHUS (TPUHIIUI OTBETCTBEHHOCTH);

3) BuHA IposIBIIAETCS B OPME YMBICIIA UM HEOCTOPOKHOCTH (TIPUHITUI BHHOBHOW OTBETCTBEHHOCTH).

ITo Hamemy mMHeHuto, no3unus Hazapenko I'.B. kaueCTBEHHO pacKpbIBAET COAEPKAHUE JAHHOTO IIPUHIIUIA, HO
HEOOXOUMO J100aBUTHh M YETBEPTYIO COCTaBIstONIyI0. OHA COCTOUT B TOM, YTO BHHA SIBIISICTCS MPHU3HAKOM dJe-
MEHTa COCTaBa MPECTYIUICHUS, COOTBETCTBEHHO, 0€3 HAIMYHS BHHEI B 000U opMe — JIUII0 HE MOIIEKHUT YTOJIOB-
HOW OTBETCTBEHHOCTH. TakKKe 3TO JEeTANH3UPYETCS B 4acTH BTOPOil cTarhh MATOK YK P®: «O0BeKkTHBHOE BMEHE-
HHUE, TO €CTh YTOJIOBHAsl OTBETCTBEHHOCTh 32 HEBMHOBHOE NMPUYMHEHHUE Bpea, HE NOmMycKaeTcs». MHaue roBops:
«HET BUHBI — HET MPECTYIUICHNUS — HET YTOJIOBHOM OTBETCTBEHHOCTH.

Hcxons v3 BhILIECKA3aHHOTO, MOKHO CZeaTh COOCTBEHHBIH BHIBOA O TOM, YTO BHHA SIBJISETCS] OJHUM U3 OCHO-
BOTIOJIAraloNINX MPU3HAKOB HE TOJHKO YTOJIOBHOTO MpaBa B IIEJIOM, HO TaK)K€ M MHCTUTYTa OTBeTCTBeHHOCTH. []o-
9TOMY MPABONPUMEHHUTEISIM HEOOXOMMO TIOHUMATh, KaK €ro TMPEToJHOCUT 3aKOHOIATeNb IS JIydlIero ux GpyHk-
LIMOHHUPOBAHUS.
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IIpuHIun cnpaBeIMBOCTH

TIpuniun cnpaBeUIMBOCTH OTPACIH YIOJIOBHOTO MpaBa HaIIEN CBOE BhIpaXXEHUE B CTAThe LIECTONH YTOJIOBHOIO
kogekca Poccuiickoil @enepanuu. «HakazaHue U MHbIE MEpbl YIOJOBHO-IIPABOBOTO XapaKTEpa, NPUMEHAEMbIE K
JIUITY, COBEPIIUBIIEMY MPECTYIUICHHUE, TOJDKHBI OBITh CIIPABEIJIUBBIMU, TO €CTh COOTBETCTBOBATh XapaKTepy U CTe-
NeHN OOIICCTBEHHOW OMACHOCTH MPECTYIUICHUS, 00CTOATEIhCTBAM €TI0 COBEPIICHUS W JIMYHOCTU BUHOBHOTOY,
MMEHHO TaK 3aKOHOJATEJb 3aKPEMIII IEPBYIO YaCTb.

Hcxons w3 nanHoi (OpMyITUPOBKH, HEKOTOPHIC aBTOPBI BELICISIOT €€ COoepiKaHue.

Taxk, B.C. Komuccaposa, H.E. KpsutoBa n .M. TsxkoBa BUIAT CMBICH JaHHOTO MPUHIUIA B BYX acHeKTax
[4]:

1. KpUMHUHATH3AITHS;

2. IeHaIu3amusl.

IlepBast cMBICTIOBast COCTABISAIONIAST BRIPAYKAETCS B TOM, UTO 3aKpeIUIATh B AeiicTByromeM YK PO HeoOxoammo
COCTaB TOTO JIESHUS, B PE3yJIbTaTe KOTOPOTO BO3ZHUKAIOT OOIIECTBEHHO-OMTACHBIE MTOCIEACTBHA. A TaKKe YIHUTHI-
BaTh €r0 paclpoCTpaHEHHOCTH B O0IIECTBeE.

Bropas cMbIcnioBast COCTaBISIONIAsT BRIPAKACTCS B TOM, YTO 3aKOHOJATENI0 HEOOX0IMMO JOCTATOYHO TPAMOTHO
nmoI0MpaTh pa3Mep M BUJ HaKa3aHWsA, KOTOPbIE OyAyT COOTBETCTBOBATh MOpPAJIH OOIIECTBa, 32 TO WM WHOE TIpe-
CTymHOE AesiHue. Taxke Kak U MPaBONPUMEHUTEIHHBIM OpraHaM MPYU UHIMBUTyalIA3aI[ii HAKA3AHMUSL.

Takue aBTopsl kak @.P. CynnypoB u U.A. TapxaHoB BELACIAIOT COACPKaHUE JAHHOTO IIPUHIINIIA TAKKE B ABYX
acmekrax [5]:

1. Bu HaKa3aHUs TOJHKEH COOTBETCTBOBATEH XapaKTepPy U CTETIEHH OOIIECTBEHHON OMMacCHOCTH

2. pa3Mep Haka3zaHHs JOJDKCH COOTBETCTBOBATh XapaKTepy M CTETEHH OOIIeCTBEHHOW OMACHOCTH.

Hcxonst U3 TakoW TOYKW 3pPECHHUS, aBTOPBI TOBOPAT O HEOOXOJUMOCTH MPABUIBHOTO (PYHKIIMOHUPOBAHHS 3aKO-
HOJIATENI W TPABOTIPUMEHHTENSI, BEAb KPYT OOIIECTBEHHO-OMACHBIX ACSHWA M CAHKIMHA 32 HUX JOJDKEH OBITH
ompeieniéH cooTBeTcTBYMOMIE. [loToMy uTO 001IECTBO HE OyAeT COOMI0IATh TO 3aKOHOIATEIBCTBO, KOTOPOE MIPOTH-
BOPEYUT €ro MOpaiu. ABTOPHI J€NAal0OT Ha 3TO YIOP, U Mbl C HUMH MOJTHOCTHIO COTJIACHBI, TaK KaK CIPaBeATUBOCTh
0OJIBIIIE OTHOCHUTCS K ATHYECKO-HPABCTBEHHOW KaTteropuu (Hampumep, 4. 2 cT. 104.5 YK P®D).

HyxHO oTMeTUTh NOo3uLM0 AHTOHOBa AHTOHA |'eéHHaJbeBUYA, BEb, [0 €TI0 MHEHHUIO, BBIJIEISETCS TAKXKE J1BA
aCIIeKTa COICPKAHUsI JaHHOTO NpuHIuMa [6]:

1. crmpaBeIMBOE 3aKPEIUICHUE B MHCTUTYTaX YrOJOBHOI'O 3aKOHAa HOPM, KOTOpBIE AODKHBI COOTBETCTBOBATH
00IIIeCTBEHHOW OMAaCHOCTH JIMYHOCTH, XapaKTepy U CTENIEHN OOIIECTBEHHON OMAaCHOCTH

2. crpaBeIMBOE IPUMEHEHNE HOPM YTOJIOBHOTO 3aKOHA.

To ecTh, UCXOS U3 TAKOI'O MHEHHS, Mbl TAaK)Ke HAOJIOaeM BBIJICIICHUE OTPOMHON 3HAUMMOCTH (DYHKITMOHUPO-
BaHUSI 3aKOHOJATENS U npaBonpuMeHuTensa. COOTBETCTBEHHO, MPUHIUI CHPABEAIUBOCTH PACKPBIBAETCSI CBOE CO-
Jiep>KaHue Ha TPaKTHKE.

Heo0x011uM0 OTMETHTB MIPSIMOE 3aKPEIUICHUE CaMOT0 MPUHIIUIIA B YTOJIOBHOM Kojiekce PD

3aKkoHOJATENb TPAKTYET €r0 UCKIIOYUTENBHO OMUPAsCh HA Haka3zaHue. To eCTh, OH HE BKJIKOYAET TyAd, HAIPH-
Mep, WHCTUTYT «OCBOOOXKIEHNE OT YrOJOBHON OTBETCTBEHHOCTH M OT HakazaHws» (pasnen 4 YK P®), uncturyt
coyuactus (pa3nen 2 rasa 7 YK P®). Onupasice Ha Takyro GpopMyIHpoBKY B YTOJOBHOM Kojiekce Poccuiickoit
denepanny, MOXKHO CKa3aTh, YTO 3aKOHOAATENb 3aKPEMWJ UMEHHO MPUHUUI CHPAaBEIJIMBOCTH HAaKa3aHWs, a HE
TIPUHIIUII CIIPABEIJIMBOCTH YTOJIOBHOTO 3aKOHA B IesioM. CTaNKUBasCh ¢ TaKOW MPOOIEMON MaHHON oTpacid, AH-
TOH AHTOHOB (JIOKTOP IOPUAMYECKUX HAYK), IpeiaraeT TpU BapHaHTa PeIIeHN:

1. ocTaBUTh HEM3MEHHO JAaHHBINA TPUHITHII;

2. nepeopMynHpOBATh JAHHBIA MPUHIUI (YTOOBI OH Kacajcsl YTOJIOBHOTO 3aKOHA B IIEJIOM);

3. BooO11e yoparth JaHHbIi npuHmuil u3 YK PO, Beqb cripaBeisTMBOCTD ABJISCTCS OOIICIPABOBBIM HPHUHITUIIOM.

T'oBopst o meicisax JlapxkaeBoit Atonsl BaHOBHBI [7], TO IO €€ MHEHHUIO, COJIEP)KaHUE TIPUHIIUIIA CTIPABEIITUBO-
CTHU PacKpbIBA€TCSI UMEHHO BO3ME3UEM MIPECTYIHUKY 3a €TI0 JESTHUE ISl YIIOPSIOUMBAHUS COLIMAIBHOIO PAaBHOBE-
cus. MbI He corylacuMcs ¢ JaHHOUM TOYKOM 3peHusl, BeAb 3TO HE SBISETCS LEIbI0 HAKa3aHus, COOTBETCTBEHHO, IPO-
THBOPEYHT MTPUHITUITY YTOJIOBHON OTBETCTBEHHOCTH.

®.®D. Mamenona [8] BbIIeNseT HEKOTOPBIE KPUTEPUH COJEPKAHUS HMPUHIUIA CIIPABEATUBOCTU: CIIPABEITH-
BOCTh KpUMHHANU3aIUH, U pepeHmanum oTBETCTBEHHOCTH, HA3HAYCHUH U peau3alu HakazaHus. [la, manHas
TOYKA 3PCHHUS IIUPOKO PACKPBIBACT JaHHBIN MpHHIHKI. K TOMYy ke, aBTOp HAalIOMHHAET O TOM, YTO 3TO OOJIbIIIE OT-
HOCHTCSI K 3TUKO-HPABCTBEHHOM KaTETOPUH, M Y KAKIOTO CyOBEKTa MpaBa 1o CBOEMY B TOJIOBE Oy/IeT CKIIaIbIBaTh-
Cs1 JAHHBIM NMpUHUUIL. MBI COTJIACHBI C TAKUM BOCHPUSITUEM MPUHLUIIA, HO 3aKOHO/IaTeb BCE PABHO YCTAaHOBUII €T0
OCHOBBI B YyTOJIOBHOM 33aKOHE.

ITogBoast WTOT BBINIECKa3aHHOMY, MOKHO CHAENIaTh COOCTBEHHBIH BBEIBOJ O TOM, YTO COACPKAHWUE MPHUHIIUITA
CIIPaBEVIMBOCTH YACTUYHO PACKPBHIBACTCS B 3aKOHE, TO €CTh YTOJIOBHO-IIPABOBBIE MEPHI JOKHBI COOTBETCTBOBATH

125



International Law Journal 2023. Tom 6. N26.

TpEM acreKTaM: XapaKTepy M CTENEeHH OOIIECTBEHHON OMaCHOCTH, 0OCTOSATENLCTBAM JeJia, MPECTYMHON JINYHOCTH.
Jpyras yacTh IpUHIMIIA CIPABEIIMBOCTU IO PA3HOMY MOXET PacKpbIBAaThCs Y JIIOAEH B ToJIoBe (KaK MECTh 3a
NPECTYIUICHUE WM JPEBHUM IIPUHIMII TAIMOHA), BEAb 3TO 3aBHUCUT OT MOPAJIbHO-HPABCTBEHHBIX KaUeCTB KaXI0r0
YeoBeKa.

IIpuHuun rymanusma

I'ymanu3M — 03HaydaeT «4enoBeUYHbIi». To ecTh, NpU3HAHUE BBICUIEH HEHHOCTBIO KU3Hb, HHTEPECHI, YECTh, J10-
CTOMHCTBO JIMYHOCTH JJIS 3ALUTHI UX TOCYAapCTBOM M OOILIECTBOM.

JaHHBI NpUHIIMT HAIIEN CBOE BBIPAXKEHUE B YTOJOBHOM Kojekce Poccuiickoin denepaliuu, a UMEHHO B CTaThe
ceapMOH, cocTosmen u3 AByX dactell. «1. YromoBHoe 3akoHOmaTeNnsCTBO Poccuiickoit Meaeparn obecrieunBaeT
Oe3omacHOCTh 4yenoBeka. 2. HakazaHue 1 nHBIE MEpPhI YTOJIOBHO-TIPABOBOTO XapakTepa, IPUMEHAEMbIE K JIMILLY, CO-
BEPLIMBIIEMY MPECTYIUICHHE, HE MOTYT UMETh CBOEH 1IeTIbI0 MPUYMHEHHE (PU3UYECKUX CTpaJaHUid MIH YHIDKECHHE
YEJIOBEYECKOTIO JOCTOUHCTBAY.

Ucxons n3 Takoit GopMyINPOBKU, MOXKHO CIEIaTh BBIBOA, YTO 3aKOHOATENb MO IPUHIMI T'yMaHU3Ma Ha
nBe yacTH. [lepBylo 4acTe OH OTHOCHT KO BCeMy OOIIECTBY, a BTOPYIO UMEHHO K JIUILY, COBEPLIMBILEMY MPECTYII-
JICHHE.

[ packphITHs COAEpKaHUs JAaHHOTO NMPUHLUIIA HEO0XO0ANMO 00paTUTHCS K HAyYHO-IIPAaBOBOM HOKTPUHE YIO-
JIOBHOTO TIpaBa.

Ilepas gacth cTatbu cenpmoil YK PO, mo muenuto JlateimoBoit DabBupsl FOpoesus! 1 HewaeBoit Enensl Bna-
JTUMHPOBHBI [9], pacKpbIBaeTCs Kak OTHOIICHHE K CyOBEKTaM yroJIOBHOM OTBETCTBEHHOCTH TIPH €€ YCTAHOBJICHUH U
MIPUMEHEHUH CO CTOPOHBI YE€JIOBEYHOCTH, MIJIOCEPANS, YBAXKEHUA. Belb Kak MpaBONPUMEHHUTEND, TaK U 3aKOHOAA-
TeNb JOJDKHBI MIOHUMATh MPUHIMII T'YMaHHW3Ma MCXOJs OT MOpaJid, HPaBCTBEHHO-3THUECKON COCTaBIISIOIIECH JIO-
neit. [Totomy uToO, mepes; TeM Kak BBIHOCUTH MPUTOBOP, HEOOXOAMMO BOWTH B UCTUHHOE IMOJIOKEHUE 0OCTOSATEINb-
CTB JI€na.

ABTOpPBI PAacKpBIBAIOT TEPMUH «OE30MAaCHOCTBY, YHOTpeOsieMble B AaHHOW CTaThe, B ABYX acrekTax: 1) Oes-
OIIaCHOCTH JIMIIA, COBEPIIMBIIETO MPECTYIUIEHUE, OT caMocya (BO3JeCTBYS POACTBEHHUKOB WM CaMOro MOTep-
TieBIIero) 2) 6€30MacHOCTh OOIIECTBA B IIETIOM OT MPECTYIMHON JTNIHOCTH.

[lo Hamemy MHEHHIO, TPO(ECCOPHI MPABUIBHO MOJOIIIN K PACKPHITHIO JaHHOTO TEPMHUHA, TaK KaK 3aKOHOJa-
TEJIb YHOTPEOISET CIIOBO HE WIMYHOCTU», & «UYEJIOBEKa», YTO TOBOPHUT O IIMPOKOM IMOHWMAaHHU Kpyra CyObEeKTOB,
OTHECEHHBIX K 3TOH (OpMYyTUpPOBKE. A TakKe OTHOCHUT JIEHCTBUE AAHHOTO MPUHIMIIA HE TOJBKO B IOJIB3Y Ipe-
CTYIHBIX JINUHOCTEH, HO M O0IIECTBa B 1I€JIOM, BEJb Ha MPAKTUKE BOSHUKAET MHOXKECTBO BOIIPOCOB CBSI3aHHBIX C
€ro IpUMEHEHHEM.

ITo muenuto ['yoenkoBoii Enenbl ButenbeBnsl [ 10], BRIISISIOTCS Ba COACPKATEIBHBIX acleKTa IPUHITUIIA Ty-
maHu3Ma. llepBriii — oOecriedeHne 0e30MacHOCTH U 3allliTa MHTEPECOB BCero o0IiecTBa OT npecTynHocTH. Bropoit
— obecrieueHre npaB MPeCcTyIHUKA. T0 eCTh, aBTOP MPHIEPKUBACTCS CXOXKEH MO3UIIHH.

banmaepoii banpe baroesune u JlongokoBy Llsipeny ComonoBuuy [11] ymamock mpow3BecTH AOKTPUHAILHO-
npaBoBOi aHanu3 craTtbu ceapMoil YK P®. To ects, mpodeccopsl npoaHaIn3upoBaly pa3iniHble MO3UINN aBTO-
POB. BONBIIMHCTBO MHEHUH NPUAEPKUBACTCA U3MEHEHUS CTAThH, TAKXKE KaK U JAHHBIE aBTOPBI, T.K. €CTh HEKOTO-
pble HEZOCTATKH (B YacTH MEPBOM HET yKa3aHMs Ha KPyT JHIl U T.1.). Ho, BCE e aBTOPHI BBIJIEISIOT JIBE OTOBOPKH.
[lepBass — HeoOxonum GanaHc MpaB MPABOMNOCIYLIHON YacTH HaceleHus W npecTynHod. Bropas — HeoOxomumo
YUUTBIBATH COCTOSIHHE COBPEMEHHOM MPeCTyNMHOCTH. llepBas 4acTh COOTBETCTBYET NPUHIMITY T'yMaHU3Ma U SBJISA-
€TCsl €r0 YacThio, a TaK)Ke HaXOJUT BBIPAKEHHE B MPHHIIMIIE PaBEHCTBA. BTOPYIO YacTh aBTOPHI PEMOTHOCAT Kak
OaslaHC XapakTepa MPecTYIUIeHUS M Mephl HaKa3aHMs, TO €CTh HaKa3aHHE JTOJKHO Ha3HAYaThCS B 3aBUCHUMOCTH OT
XapaKTEepUCTHK MPECTYMIEHHUs. MBI cOrmacumcsl ¢ TaKUMHU CYXKICHUAMU, TaK Kak, M0 HAallEMy MHEHHIO, OHH BXO-
JAT B COIep KaHNe TIPUHIUIA T'yMaHU3Ma.

Tacakos Bnagumup CepreeBud [12], mOMUMO BBIICJICHHOTO BBIIIE COJEPIKAHUS, TOOABISET €ro eme OJTHUM ac-
nekrtoM. [To ero MHeHuro, copep:kaHneM NPUHIMIA TYMaHHW3Ma ABISETCS U pAJ YCIOBUH, CYIECTBYIOIMX IS
BO3MOXKHOCTU OCBOOOXKJEHHUS OT YTOJIOBHOM OTBETCTBEHHOCTH (AMHHCTHSI, IOMUIOBaHME U T.1.). JelicTBUTENBHO,
HEOOXOIMMO BXOJIUTH B CUTYAIMIO IPECTYIMHOMN JINYHOCTH, BEIb HUKTO HE MOXKET 3HaTh, TJe OH OKaxkeTcs. Bapyr,
BbI COBEPINWJIN TOABUT, HO BAIllM ACWCTBHSA COOTBETCTBYIOT TOMY WJIM MHOMY COCTaBy mnpecrymieHus. CoOTBeT-
CTBEHHO, B TaKMX CHUTyalUSX HEOOXOIMMO MaKCHMalbHO «BKJIIOYATH» NPUHLWI T'yMaHu3Ma. Benb oH Kak pa3 u
CMOJKET TIOMOYb MPABOIPUMEHHUTEIIO IPUHATH MPAaBUIIBHOE PEIICHHUE.

IToaBOAs UTOT BBINIECKA3aHHOMY, MOXKHO CJI€NaTh COOCTBEHHBII BBIBOJ O TOM, YTO IPUHITUI T'YMaHU3Ma UTPaeT
BaXHYIO POJIb B ONPECIICHUH HaKa3aHMs JIUILY, COBEpLIMBIIEMY npecTymieHue. [loromy 4ro, Oxarogapsi Hampas-
JICHHOCTH JJAHHOT'O MPUHIMIIA — CAENIAaTh XHU3Hb KoM(opTHee U Oe3omacHee, MPpaBONPUMEHUTEIbHBIE OPTaHbl MO-
TYT BBINOJHATh CBOM (DYHKIIMM T'OPa3Jo JIydlle, YTO CIOCOOCTBYET MUHHUMH3AIUK BO3HUKHOBEHHUS KOH(IJIMKTOB
MEXIY OOILECTBOM U TOCYIaPCTBOM.
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HNupopmanmonHas OTKPHITOCTH U NPEICTABUTEIbHAS (PYHKIMS 3aKOHOAATEIbHBIX OPTaHOB
rocy1apcTBeHHOI BjaacTu cyobekToB PM: cooTHONIEHNE U POGJIeMBI peaTn3aiuu

Yepuosa B.1., acnupanr,
Hwuskeropoackuii HHCTUTYT ynpasJjennus, puimana Poceuiickoi
aKaJeMUHM HAPOIHOI'0 X0351iiCTBa U rOCyJAPTBEHHOM CJIy:KObI

AHHOmMauun: 6 Hacmoswem Uccie008aHuL NPOUIEOOUMC NONLIMKA NPOAHATUZUPOBAMb CYUHOCHb UHDOPMA-
YUOHHOU OMKPHIMOCHU OP2AHO8 GIACMU U ee G3aUMOCEs3U C peanusayuell npeocmagumenvHol QYHKyuu cyoveK-
Mamu pe2uoHaIbHOU 3aKonooamenvhou enacmu. Ilpeocmasumenvhas QyHKYUs 3aKOHOOAMETLHBIX OP2AHO8 CYOb-
€KMOo8 PACKPLIBACMCS Yepe3 NPpUu3my npeoCmasumenbHoOu 0eMOKpamuy, npeonoideaioueli 8blCOKVI0 6061e4eH-
HOCHb 2PAdCOAHCK020 00Wecmaa 6 npoyecc ocyuecmenenus 2ocyoapcmeennou enacmu. Ipu amom, evidguearom-
C5l NPEONONOICEHUSL O MOM, YMO 8 CMPYKMype 20CYO0apCmMEeH Ol 6IaACmU NPeOCMasumenbHas QYHKYus s161Aencs
YEHMPAIbHOU U NEPBUYHOU, 0becneyusaowell 1ecumumMHOCHb UCNONIHEHUSL OP2aHaMu 20CYOapPCMEEeHHOU 81acmu
ocmanvHulx QyHxyuil. MHdopmayuonnas omxpsuimocns npedCmasumenbHulX 0pP2aHos, 8 C8OH ouepedb, OYeHUBA-
emcst 8 UCCIeO08AHUU KAK HAYATbHASL CHMYNEHb, HEOOX0OUMOE YC08UE 80GIECUEHHOCIIU HACENEHUS 8 NPABOMBOPY e-
CMB0 U 20CyOapCcmeeHHoe ynpasienue. B cmamve 060cH06b16a10MCs 66160061 0 HEPAPLIBHOU B3AUMOCEA3U UH-
DOPMAYUOHHOT OMKPLIMOCMU 3AKOHOOAMENbHLIX OP2AHO8 CYOBEKMO8 U Peaiu3ayuu umu npeocmasumenbHou
dyHKYUU, a maxdice 0 HeoOXOOUMOCU YCUNIeHUS MEXAHUSMO8 00UeCMBeHHO20 KOHMPOA HAO OesmenbHOCIbIO
0peanos8 20Cy0apCmeeHHOU 6I1ACMU U POPMUPOBAHUSI MEXAHUIMOS GIUSHUSL 0OWeCmea HaA obecnedenue CoOOmeem-
CMBUsL 0esiMerbHOCMU U30UPAeMbIX UMU npedcmasumenetl peaibHblM HOMpPeOHOCMAM U UHmMepecam npeoCcmasis-
eM020 HACeNeHUs.

Knrouesvie cnosa: npeocmasumenvhas 0eMOKpamus, UHGOPMAYUOHHASL OMKPLIMOCHb, MPAHCHAPEHMHOCHb
0P2aH08 20CyO0apCmMEeHHOU 81ACHU, NPeOCmasumenvHulll opean cybvekma Poccutickou @edepayuu

Jas mutupoBanusi: YepHora B.U. MHdopmarmioHHast OTKPBITOCTh U MPECTaBUTEIbHAS (PYHKIIMS 3aKOHOIA-
TEJBHBIX OPraHOB rOCYIapCTBEHHOM BiacT cyobekToB PD: cooTHOIIEHHE U mpobieMsl peaiu3anuu // Internation-
al Law Journal. 2023. Tom 6. Ne 6. C. 128 — 132.

IMoctynuna B pemaknuto: 11 utons 2023 r.; [Ipunsra B nopadoranHoM Buze: 5 mroHs 2023 r.; OmobpeHa s
nyomukanyu: 21 utons 2023 r.

Information openness and the representative function of the legislative bodies of state power
of the constituent entities of the Russian Federation: correlation and problems of implementation

Chernova V.1., Postgraduate,
Nizhny Novgorod Institute of Management — a branch of the Russian
Presidential Academy of National Economy and Public Administration

Abstract: in this study, an attempt is made to analyze the essence of the information openness of the authorities
and its relationship with the implementation of the representative function by the subjects of the regional legislative
power. The representative function of the legislative bodies of the subjects is revealed through the prism of
representative democracy, which implies a high involvement of civil society in the process of exercising state
power. At the same time, assumptions are made that in the structure of state power, the representative function is
central and primary, ensuring the legitimacy of the performance of other functions by public authorities. The
information openness of representative bodies, in turn, is assessed in the study as an initial stage, a necessary
condition for the involvement of the population in lawmaking and public administration. The article substantiates
the conclusions about the inseparable relationship between the information openness of the legislative bodies of the
subjects and the implementation of their representative function, as well as the need to strengthen the mechanisms
of public control over the activities of public authorities and the formation of mechanisms for the influence of
society on ensuring that the activities of their elected representatives correspond to the real needs and interests of
the population represented.

Keywords: representative democracy, informational openness, transparency of public authorities, representa-
tive body of a constituent entity of the Russian Federation
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CoBpemenHoe HH(POPMALMOHHOE O0IIECTBO MOCTYNATEIHHO Pa3BUBAETCA Ha OCHOBE B3aMMOJICHCTBHS rocyaap-
CTBa, MPEANPUHUMATEIHCKOTO COOOMIECTBA M TPaKIAHCKOTO OOIECTBA B YCIOBHAX CBOOOAHOTO M PABHOTO JIOCTY-
na k napopmanmu [12]. MapopManmoHHbIe TEXHOIOTHU BBICTYIAIOT OJHUM U3 (PaKTOPOB MOAECPHU3AIIUHN POCCHII-
CKOTO 00IIIecTBa, 0COOEHHO B YaCTH B3aWMOJICHCTBUS TpaXkaaH U MyOIuvHbIX opranoB Biactd. C Hadana XXI Beka
00IIEeCTBO MOCTENIEHHO MPOXOAMI0 HHPOPMALUOHHYIO U IM(POBYIO TpaHC(HOPMALIUIO, B X0JIe KOTOPBIX KOHCTPYK-
TUBHO M3MEHSUINCH CYLIECTBYIOLINE OOIECTBEHHbBIE OTHOIIEHHS], & TAK)KE BO3HUKAIM HOBBIC OTHOIICHUS B CBSI3H C
TIOSIBIIIBITUMICST OJlarofiapsi HAy9HOMY TIporpeccy Bo3MoxHocTsMU [13]. B Haubonpmeit creneran nH(pOpManoH-
HO-IIM(POBOI MpOrpecc MOBIHAI HA OTKPHITOCTh, JOCTYITHOCTh, TPO3PaYHOCTb, TPAHCIAPEHTHOCTH BIACTHBIX Op-
TaHOB.

Ha coBpeMeHHOM 3Tame B Hayke OTCYTCTBYET €AMHBIH HOAXOJ K ONPEIEICHUIO CONEPXKAaHUS U COOTHOIICHUS
TaKuX MOHATHH, Kak UH(POpMaAIIMOHHASI OTKPHITOCTh, PO3PaYHOCTb, TPAHCHAPEHTHOCTh OPraHOB MyOJIMYHOHN Bila-
ctu. Tak, mox HHPOPMAIMOHHOH OTKPBITOCTHIO OPraHOB rOCYJAPCTBEHHON BIACTH MOKHO TIOHMMATh OpraHu3alu-
OHHO-TIPAaBOBOI PEXHUM MPENOCTABICHUS JOCTATOYHOrO 00bEMa OOIIECTBEHHO 3HAYMMBIX CBEACHHUM O IesATEeIbHO-
CTH OpPTraHOB BJIACTH, OCHOBAHHBIA Ha KOHCTUTYLIMOHHOM IpaBe IpakJaH Ha CBOOOIHBIM JOCTYN K MH(opmanuu
[10].

TpaHCIapeHTHOCTh TOCYIaPCTBEHHOM BIIACTH SIBISACTCS 00S3aTEIBHBIM yCIOBHEM e dPPEKTUBHOTO (YHKIHO-
HUPOBaHUS U 00bEeOUHAET OO0 OTKPBITOCTH U MPO3PAuyHOCTh BJIACTH B COBOKYIIHOCTH C Pa3BUTOH MH(oOpMaiu-
OHHOM HOHHTHKOﬁ, OCHOBaHHOM Ha CBOCBPECMCHHOM U MOJIHOLUCHHOM I/IH(l)OpMI/IpOBaHI/II/I HacCeCJICHUA O ACATCIBbHO-
CTH OpraHoB TocyAapcTBeHHOH BiacTu [6]. Tak, mpo3payHOCTh (PYHKIMOHUPOBAHUSI TOCYAAPCTBEHHON BIIACTH
oOecrieunBaeT Ui I'Pa’kAaH BO3MOKHOCTH IOJYYEHHUS NMPEICTABICHUS O ACATEILHOCTH OPTraHOB YIPABICHUS U
peanu3yeMbIX HMH MEPOIIPUATHSIX, IPUHUMAEMbIX PELICHUAX, XapaKTepe YIPaBICHUIECKON aesTenbHOCTH. OTKPHI-
TOCTB BJIACTHBIX OPTaHOB MPEATOJNIAracT He TOJBKO OCBEIOMIICHHOCTh O JCATEIFHOCTH YIPABICHUYECKUX CTPYKTYD
U ee pe3ynbrarax (MHQOPMAaIMOHHAS OTKPBITOCTh), HO M BO3MOXHOCTh TPaX/IaH, OOMIECTBEHHBIX OObEINHEHHUIH,
NpeACcTaBUTENCH NPeANPUHIMATEIBCKOTO COOOIIECTBA B3aUMOIEHCTBOBATE C BIACTBIO, BIUATh HAa NPUHUMAaEMble
eil pelieHHs, Ha OINpeJelicHHE CTPATErMYeCKHX HAaMpaBICHUI pa3BUTHS TocyaapcTBa W peruoHoB. O6oOmias,
TPAHCIIaPEHTHOCTh BJIACTU MOKHO OIIPEACINTH KaK «COCTOAHUC BBICOKOM I/IH(i)OpMI/IpOBaHHOCTI/I HacCeJICHUA O -
TEJIBHOCTH ITyOJIMYHBIX OPraHOB BJIACTH, CIIOCOOCTBYIOIIEE (OPMUPOBAHHIO YYBCTBA COINPUYACTHOCTU TPAXKAaH K
MIPOBOIMMOI TOCY/AapCTBOM MOJUTHKEY [5].

[IpuHIMIT OTKPHITOCTH (TMPO3PAYHOCTH, TPAHCHAPEHTHOCTH) IporcTekaeT u3 crathi 29 Koncrtutynuun Poccuii-
ckoii denepannu, B COOTBETCTBUU C KOTOPOW KaXKAbIM MMEET NMpaBo CBOOOJHO HMCKAaTh, MONYy4aTh, IIE€PEAABaTh,
NPOM3BOAMTE U PACHPOCTPAHATH HHPOPMAIHMIO JIIOOBIM 3aKOHHBIM CIIOCOOOM. BBICKa3bIBAIOTCS MPENOI0KEHHUS O
TOM, YTO TPAHCIIAPCHTHOCTD ABJIACTCA COMUAIbHO-TTIOJIMTUYCCKUM CHUHOHUMOM OTKPBITOCTH HY6HHqHOﬁ BJIaCTHU [4]
B pamkax gaHHOrO HccienoBaHUS HAMOOJBIINI MHTEPEC MPEICTaBIseT HH(POPMAMOHHAS OTKPHITOCTH BIACTHBIX
OpraHoB, IPEATNOJAraroiias CBOEBPEMEHHOE, MTOJHOLEHHOE U MPaBAMBOE MIPEIOCTaBICHUE HAacelIeHuto nHpopMma-
OUHU O ACATCIIbHOCTH HY6HI/I‘-IHLIX OpraHoB. B paMKax JaHHOT'O HAITpaBJICHUA BakHelIee 3HaueHUEe UMeEEeT BHEIpC-
HUC I/IH(l]OpMaHI/IOHHBIX TEXHOJIOTHH B JACATCIIBHOCTh T'OCYAapCTBECHHBIX OPTaHOB.

Pa3Butne u nomymnsipuzanus MHGOPMAMOHHBIX TEXHOJOTMHA HA COBPEMEHHOM 3Talle SIBJISIOTCS yCTOWYHMBBIM
NPUOPUTETOM HH(GOPMAIMOHHON IMOJUTHKH MHOTHX TOCYJIApCTB. 3aKOHOJAATENh ONpeneinui UH(pOpMalMOHHbIE
TEXHOJIOTHH KaK MPOIIECCHI, METOJIbI MOMCKA, cOOpa, XpaHeHus, 00pabOTKH, MPeJOCTaBICHHS, PACTIPOCTPAHEHHUS
MH(QOPMAIMK U CIIOCOOB! OCYIECTBICHHUS TAKUX MIPOLECCOB M METOOB [2]. BHenpenne nHpopMannoHHBIX TEXHO-
JIOTH{ B TIOBCETHEBHYIO MPAKTUKY BJIACTHBIX OPraHOB BO3JCHCTBYET Ha oOecreueHne yno0CTBa AUAJIOra BIaCTH C
HaACCJIICHUEM, Ha (1)OpMI/IpOBaHI/Ie HOBBIX BO3MOKHOCTEH JJI1 OTYCTHOCTH BJIACTHU MIEPEA MPEACTABIIACMBIM en O6HIC-
CTBOM, a TaKXe, B IIEPBYIO oYepe/ib, Ha MHPOPMAIIMOHHYIO OTKPBITOCTh JESTEIBHOCTH BIAcTHBIX opraHoB. C mo-
MOIIBIO Y€ BBEICHHBIX B MPAKTUKY TEXHOJIOTUH, BKIIOYast O(pUIHaIbHbIE CAHTHl OPraHOB rOCYJapCTBEHHON Bia-
CTH, CIUHBIC ITOPTAJIBI OKa3aHUsA roCy1apCTBEHHBIX YCIYT, OHHaﬁH-HHaTq)OpMLI C pasMCIICHUEM 3aKOHOIIPOCKTOB
HE3aBHUCHUMOM aKcnemeof/i HOPMATHUBHBIX ITPAaBOBBIX aKTOB, O6HIeCTBO MOXKET II0JIy4aThb I/IH(i)OpMaIH/IIO O JeATCIIb-
HOCTH BJIACTHBIX OPraHOB B OINEPAaTHBHOM (opMare NpH MOMOIIH JIIOOOT0 YCTPOHCTBA, MOJKIIOYEHHOTO K CETH
«HTEpHET».

Ha pernonansHOM ypoBHE NiepevyHH WHPOPMAIMH O JeSITENbHOCTH TOCYIapCTBEHHBIX OpPraHoB cyObekToB Poc-
cuiickoii Penepanuy yTBEPKAAIOTCS UMH CaMOCTOATENFHO, HO (heaepanbHoe [IpaBUTENBCTBO ONpeAessieT CocTaB
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o0mIe0CTYIHON MH(OpMAUU O AESTEIbHOCTH PETHOHAIBHBIX U MYHHUIUNAJIBHBIX BJIACTHBIX OPraHOB MPH OCY-
HIECTBIICHUN UMU TTOJITHOMOYHUHI 10 TipeameTaM BeneHus Poccuiickoit @enepanuu u noaHomounii Poccuiickoit ®e-
Jepalyy 10 MpeIMeTaM COBMECTHOTO BeaeHMs (enepanuu u cyobpekroB. Hanpumep, B Huxeropoackoit odnactu
NOJOOHBI 3aKOH YCTaHaBIMBAET, YTO COOTBETCTBYIOIIUE MEPEYHH MyOTUKyeMOoW WH(OpPMAalUHM yCTaHABIUBACT
JUTSE ce0s1 KaXIbIi OpraH WU JOJDKHOCTHOE JIUII0 caMoCToATeIbHO (3akoHomatensHoe CoOpaHue aisi 3akoHOa-
tespHOro CobOpanus, U T.11.). JlaHHast MOZAEIb HE MPU3HAETCSI ONTUMAJIBHON 10 IPUYMHE TOTO, YTO OPraHbl BIACTH
CyOBEKTOB IOKHBI HH(OPMHUPOBATH HACEIEHHE CBOETO PETHOHA M OTYUTHIBATHCS MEpe] HUM K€, YTO KOpPpeTupy-
€T C UX BO3MOYKHOCTBIO CaMOCTOSTENILHO pellaTh, Kakylo HHpopManuio coolmats rpaxaanam. [Ipeamonaraercs
palrOHATBHBIM JI€IETMPOBaTh PELIEHUE O COCTaBe MH(POPMALUHU O AEATEIBHOCTH OPraHOB rOCYJapCTBEHHON Bila-
CTH CYOBEKTOB U MyHHLUIAJIbHBIX OPIaHOB COOTBETCTBEHHO HACEJICHUIO CyOBEKTa U MyHHUIUIIAJIbHOTO 00pa3oBa-
Hus. Tak nHGOpMAMOHHAS OTKPHITOCTH BIACTHBIX OPraHOB MpeACTaBIIsIeTCS Oonee NPUOIMKEHHON K €€ CMBICTY —
K o0eclieueHHI0 IMyOJNYHOr0 JIOCTyIla KO BCeHl MHTEpeCyoLlell HaceneHue MH(DOpMALMU O AESTENbHOCTh Mpel-
CTaBJISIOIIMX €r0 OPTaHOB U JTOJKHOCTHBIX JIMII.

«CnabpiMu» ToYKaMHu UHQOpMaTH3aLUHU MyOIUYHOMN BIACTH SBISIETCS OTUYETHOCTH IEpe]] HACelCHHEM — Mpel-
CTaBISIETCS, YTO WHPOPMAMOHHYIO OTKPBITOCTh BIACTH 00pa3yIOT CBEACHUS HE TOJBKO O MPOU3BOAUMBIX €i Me-
POIPHUATHSX, O IIOJTHOMOYMAX U PEXHUME PabOThl OPraHOB roCyIapCTBEHHOM BJIACTH, HO U O YECTHBIX PE3YJIbTaTax
NPOBEJICHHBIX BIACTHIO MEPONPUSATHI U OCYIIECTBICHHOHN NesTeabHOCTH. JlaHHast mpobiemMa sBisieTcs: 0000 IHON
— HE BCE TOCY/IapCTBEHHBIC OPTaHbl MPEIOCTABISIOT MOJ00HYI0 HH(OPMAIIKIO, B TO BpEMsl, KaKk HaceleHHe ciado
MHQOPMUPOBAHO O HAJMYUHM BO3MOXKHOCTH OTCIIEKHMBATH U KOHTPOJIMPOBATH TEKYIIYIO IESTEIbHOCTh BIACTHBIX
OpTaHOB.

B o0nactv OTKpHITOCTH BIACTH MOXKHO BBIACTHTH HEKOTOPBIC MTPOOJIEMBI — B YaCTHOCTH, OCHOBHAsI Macca HOp-
MaTHBHOTO MaTepHaja Mo BOIPOCaM OTKPHITOCTH MOCBSIIEHa UMEHHO HH(OPMALIMOHHON OTKPBITOCTH, B TO BpeMs,
KaK BOIPOCHI BOBJICUECHUSI HACEJICHUA B YIIPABJICHUE, TOJIUTHKY, IPABOTBOPUYECTBO, & TAKXKE BOIIPOCHI IUaora Bia-
CTH C HaceJICHHEM M OOIIECTBEHHOTO KOHTPOJISI KaK 3JIEMEHTOB OTKPBITOCTH BIIACTH OCTAIOTCSl HEOCBEIEHHBIMU H
HEYpEeryIHpOBaHHBIMH 3aKoHoJaTeneM. Takke, MPUHATHE HECUCTEMATH3MPOBAaHHBIX IMPABOBBIX HOpPM 00pasyer
(parMeHTapHOCTh IPABOBOTO PErYJIUPOBaHMSA B 00JaCTH MH(GOPMALMOHHONW OTKPBITOCTH, B PE3yJbTaTE YEero Ha
NPAaKTUKE HE HUCHOJB3YIOTCS MEXaHU3Mbl OTYETHOCTH BJIACTH IEepell HaceleHUEeM, OOIIECTBEHHOIO0 KOHTPOJS Hax
MyOJMYHON BJIACTHIO M BO3JIOKEHUS HEOJIarompusATHBIX TOCIEACTBUI Ha CyOBEKThI BIACTH 32 HEHaJAJIekKallee Uc-
MOJTHEHHE MTOJTHOMOYHIA, HEHCITOTHEHUE 00s3aTENILCTB Iepe1 HaceeHueM [ §].

WndopmannonHast OTKPBITOCTh SBIISIETCS] BaKHBIM YCIOBHEM PeaM3ally NPEACTaBUTEIbHONW (DYHKIMHU Opra-
HOB 3aKOHOJIATETIHbHOM BIacTH (elepaniu u cyObeKToB. Tak, pernoHanbHbIe MapiaMeHTsl (POPMHUPYIOTCS TIOCpe/I-
CTBOM BBIOOPOB, B CBSI3U C Y€M WX OCHOBHOE Ha3HAYEHHE 3aKII0YAETCS B MPEACTaBICHUHM WHTEPECOB IPaKAaH U
BOIUJIOIIEHUH B HOPMAaTUBHBIX aKTax UX OOIIeH BOJIH.

deHOMEH TPEICTABUTEIBHON JIEMOKPATUH COCTOMT B IMEpe/laue HEKOH COIMAIbHOW OOIIHOCTBHIO MOJIHOMOYHIMA
M0 YNPaBICHUIO COOOW W MPHHSATHIO CTPATETMYECKUX PELICHUH Y3KOU IpyIiie mpencTaBuTeseii, BEIOPaHHBIX LIS
LEHTPAJIM30BAHHOIO PEILICHUS! aKTyaJbHBIX NPOOJIEM HACEJCHUS! ONPEACICHHONW TEPPUTOPUH, YIOBJIECTBOPEHHUS
noTpeOHOCTEN MPOKMBAIOIIETO Ha HEH COLMyMa, NPEJCTAaBICHUS U pean3alii HHTepecoB HaceneHus. llpexacra-
BUTENbHAs (DYHKIMSI OpraHa 3aKOHOJATEJLHOW BIIACTH SIBJISIETCS MEPBHYHOH — 3TO HEOOXOAMMOE YCJIOBHE IS
NpPU3HAHMUS OCYIIECTBIIIEMON BIAacTH JeruTUMHON. OcTalibHble (YHKIMHU BIACTHOTO OpraHa OoOpeTaroT aKTyajlb-
HOCTb TOJIBKO TIPH YCJIOBUHU COOJIIOACHUS UM IPEACTAaBUTENbHON (DYHKLNH, TO €CTh, TPAHCIISILMK BOJIM HapOAa U ee
BBIpaXXEHUS Yepe3 MPUHUMAEMbIE PELICHMS.

Bropoe HampaBiieHue peanu3aiuy MpeacTaBUTeNIbHON (PYHKIMU COJACPKUT MPOOJieMy HEHCHOJIHEHUS n30paH-
HBIMH PErHOHAJIbHBIMU JEIyTaTaMHU CBOMX NPEABBIOOPHBIX oOemannii. PakTHUECKH, [TOJydaeMble JelmyTaTaMy Ha
BbIOOpax rojoca nzbupareneli OOMEHUBAIOTCS NMU HE Ha Y€ COBEpILEHHbIC JICHCTBUS, HO TOJBKO Ha OOCIaHMs
NPUHATHS KaKUX-JIMOO pElIeHHi, IPH 3TOM, 332 HEUCIIOJIHEHHE TPeIBLIOOPHBIX OOCIaHui JIenyTaThl OTBETCTBEH-
HOCTb HE HECYT.

B cBs13u ¢ JaHHBIM OOCTOSITEILCTBOM B HAayKe BBHICKA3BbIBAIOTCS MPEIOKEHHs 0 BBeneHNH B Poccuiickoii ®ene-
palyy HHCTUTYTa HaKa30B n30uparesneil Ha perHOHATbHOM YPOBHE, KOTOPBIN IMTO3BOJIUT 0OECIIEYHUTh MPSAMOE B3au-
MOJIECTBHUE JICTYTATOB U U30Uparene, chopMUpyeT OJHOPOJHOCTh HHTEPECOB U30HUpaTeNell B OJTHOM pEeTHOHE, a
TaKXe MCKIIOUYUT BO3MOXKHOCTh UTHOPUPOBAHUS ACIyTaTOM BOJIM cBoMX m3bupateneii [11]. [Ipemnaraemslii mexa-
HU3M peaju3alliil Haka30B M30HMpaTesneldl MOXET BKII0YaTh B Ce0s HECKONBKO IOCIeAOBaTENbHBIX cTaguil. B
MIEPBYIO OYEpe.lb HaKa3bl H30upareneil TOMKHBI aKKyMYJIHPOBATHCS 110 PE3yIbTaTaM JIMYHBIX WM TUCTAHIIMOHHBIX
coOpanmii rpaxgan. Jlanee n3 coOpaHHBIX HAKa30B NPEACTAaBUTEIBLHBIM OPIaHOM JOJDKEH (POpMHUpPOBATHCS Tepe-
YEHb, KOTOPBII YKa3aHHOMY OpraHy cleAyeT pacCMOTPETh B YCTaHOBJICHHBIM CPOK M HAlpaBUTh HA PACCMOTPEHUE
W YTBEp)KJEHUE B BBICIIMI MCIOJHUTEIBHBIN OpraH CyObheKTa. 3aTeM HCIIONHUTEIbHBIA OpraH JOJLKEH MOJATrO0TO-
BUTb MOTHBUPOBAHHBIE 3aKIIOUEHU O 1I€JIECO00Pa3HOCTH 00 HEleJIecO00pa3HOCTH BHIMOIHEHHS KaXI0TO HaKa-
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3a M HaIlPaBUTh JJAHHBIC 3aKIIOUYCHHS B PErHOHAILHBIN MapIaMEHT, & TAKXKe OMyOIMKOBATh UX Ha OOIIEIOCTYITHOM
pecypce. [To utoram aHanm3a Haka30B U30HpaTeENCH TOJKEH OBITh COCTABJICH MepeveHb HAKa30B, MPUHATHIX PEerH-
OHANIFHBIM TapJIaMEHTOM K HcronHeHuio [7]. C mpemIoKeHHBIM B HayKe MEXaHU3MOM pPean3alliil MPeaCTaBH-
TENbHON (PYHKIIMU PETHOHAIBHOTO MapJIaMEHTA MPEICTABISICTCS PAIIMOHAIBHBIM COTJIACHUTHCS.

Cpenu MExaHU3MOB O0CCIIEUCHHS OTKPBITOCTU MPEICTABUTEIBLHOIO OpraHa CyObeKTa BBIACISAIOT PEaTU3aIUI0
WH(GOPMAITMOHHOW OTKPBITOCTH, OOECIedeHne MOHATHOCTH HOPMAaTHBHOTO PETYIHPOBAHHS W OCYIIECTBIISEMOM
TOCY/IapCTBCHHON MOJIMTUKHU, PETYJSIPHYIO IMyOJUYHYIO JCKIIAPANUIO LIENeH, 3a7a4 U IUIAaHOB MPEJICTABUTEIBLHOTO
oprana, (popMupoBaHHE MyOJIUYHON OTYSTHOCTH MPEACTABUTEIBHOTO OpraHa, MHGOpMUpOBaHUe 0 pabore ¢ oOpa-
IMICHUSMH TPAXKAaH, a TAKXKEe OPTaHM3ALNI0 HE3aBICHMOM aHTHKOPPYIIIMOHHON ASKCIIEPTU3H HOPMATHBHEIX ITPaBO-
BBIX aKTOB [9].

MOXHO BBIACTUTH P KPUTCPUCB MH(POPMAIMOHHON OTKPBHITOCTH NPEACTABUTEIBHOTO OpraHa B PETHOHE:
HaJIM4YHe MMOCTOSTHHO OOHOBIIIEMOTO caiiTa B ceT VIHTepHET ¢ akTyanbHOU WH(pOpMAIHel, HATn4Iie OTAeNa 1Mo CBsI-
37 ¢ 00IIECTBEHHOCTHIO, B3aMMO/ICHCTBHE CO CPEICTBAMH MAaCCOBOM HH(OPMAIINK U ONIEPaTUBHOCTh OTBETOB HA UX
3aMpockl, YacTOTa HEKOPPEKTHO MOTHUBUPOBAHHBIX OTKA30B B MPEIOCTABICHUHM MH(POPMAIMK TpakIaHaM, CpPe/l-
CTBaM MaccoBoOW MH(OpMaIu, 0OIIECTBEHHBIM OPraHU3aIUsAM, HAJTHUUE «TOpSUYEH JTUHUWY», YaCTOTa TPOBEIACHUS
opuduaToB M Npecc-koHpepentnit [3]. 3 PEeKTUBHOCT MPEACTABUTEIHLHOTO OpraHa 3aBUCUT HE TOJIBKO O IMOJIHO-
ThI TIPEJOCTABISIEMON UH(POPMAIIMK, HO U OT MOJIYYCHUs] 00PaTHOH CBSA3U OT MPECTABIIEMOTO HACEICHHUS, I03BO-
JSIOIIEH TOTydaTh JOCTOBEPHYIO HHPOPMALIUIO O pealbHOM COCTOSIHUM OOIIECTBa, €T0 aKTyallbHBIX MPodJIeMax u
MOTPeOHOCTSIX.

Wrak, o uToram Ucciea0BaHus MOKHO C(hOPMYIIMPOBATH HEKOTOPHIE BEIBOIBI:

— BO-TICPBLIX, MPEACTABIIACTCA HCO6XOI[I/IMI>IM nepeaarb NOJIHOMOYHUA 11O OMPEACICHUIO IEPCUHA Hy6HI/IKyCMBIX
CBEJICHHI O JIEATEILHOCTA PErMOHANBHBIX MapjaMEHTOB MPEACTaBISIEMOMY UM HACEJICHUIO JUIsl 00CCIICUCHUs pe-
ATBHOTO CMBICIIA €T0 HH(POPMAIIMOHHON OTKPBITOCTH JIJISl TPKIAH B YCIOBHSIX TIPECTABUTEIHHON TEMOKPATHH;

— BO-BTOPBIX, B paMKax MpoOJIeMbl c1a0ol pa3BUTOCTH OTYETHOCTH MAPJIAMEHTOB Tepell n30HpaTesIMU CIeay-
eT YCHJICHHO HH(OPMHPOBAThH HACENICHHE O HAIMYHH TpaBa TpeOoBaTh MHOOPMAIIUIO O Pe3yibTaTax AesATeIbHOCTH
OpraHa 3aKOHO/IaTEIbHOMN BIACTH CyOBEKTa, a TAKXKe 3allMIATh JaHHOE MMPaBO HA WH(GOPMAIUIO B aJMUHHICTpA-
TUBHOM M yYTOJIIOBHOM IOPSIIKE, YTO MPOCTUMYIHPYET PA3BUTHE CHCTEMBI OTYETHOCTH BIACTH TIEpPE HAPOIOM Kak
COCTaBJISIONICH e¢ MH()OPMAITMOHHON OTKPBITOCTH;

— B-TPETHUX, OJHOHN U3 MPoOIeM pealrn3aliy IPeACTaBUTENbHON (HYHKITNN PETHOHATHHBIX MApIaMEHTOB SIBIIS-
€TCSl OTCYTCTBHE OTBETCTBEHHOCTH JIEMYTAaTOB 3a HEHWCIIOJHEHWE WMH MPEIBHIOOPHBIX MPOrpaMM W OOeriaHui
3JIEKTOpATy, ¥ B paMKax PEIICHUS STOU MPOOJIEMBI C YUETOM OTKJIOHEHUS ["ocynapcTBeHHON J[yMOl 3aKOHOMPOECK-
Ta O BBEACHHUUN erJ’IOBHOﬁ OTBETCTBCHHOCTHU ACMTYTATOB 3a HCHUCIIOJITHCHHUE HpeJIBBI60pHBIX O6eIHaHHﬁ nmpeacraBiisd-
€TCsl HeOOXOUMBIM COTJIACHTHCS C BBICKa3bIBAEMOW B HayKe HJIeeil BBEACHUS H MOMYJIIpU3allii MEXaHN3Ma HaKa-
30B M30MpaTeneil, KOTOPbI MO3BOJIUT HACEJCHWIO HEIMOCPEICTBEHHO YYacTBOBATh B OCYIIECTBIEHHM TOCyAap-
CTBEHHOM BJIACTHU M MUCKJIIOUYHUT BO3MOKHOCTD I/I36eFaHI/I$I AcnyrataMi UCIIOJIHCHHUSA O3BYYCHHBIX O6emaHHﬁ;

— B-UETBEPTHIX, B KOHTEKCTE Pa3BUTHUS JHMAJIOra MEXIY BIACTHIO M HaceJIeHHEM HeoOXOAMMO MpHUBJIEKaTh 00-
IIECTBEHHOCTh K 00CYXX/IEHHIO HanOoJiee BAKHBIX 3aKOHOTPOSKTOB PETMOHAIBHOTO 3HAYCHHS, a TAK)KE BOBIEKAThH
CpeJICTBA MAacCOBOM WMH(pOpMAIMK Pa3HBIX BHJOB (I 0XBaTa IIMPOKOW MAcChl HACEJCHHMS, BKJIFOYAs HE TOJIbKO
WHTepHET, HO W TEeUYaTHBIE W3JAHUA, TEIEBUICHHE) B OCBEUICHHE TEKYIIeH JeSTeIbHOCTH IapIaMEHTOB IS
HAWITydI1ero HHGpOpMHUPOBaHUS HACETICHMSI.
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K BOIIPOCY O COOTHOLICHUH KOHKYPCHOI'0 OCIIApUBAHUSA IOA03PUTECJIBbHBIX CA€JI0K
" oClTapuBaHUuiA CIC/I0K, COBEPIICHHBIX IIPH 3J10yﬂ0Tp66.]'leHl/ll/I nmpaBomM

KaumoB A.A., acnupaHT,
MockoBckHil PUHAHCOBO-NPOMBINLIEHHBIN YHUBepcuTeT CHHeprus

Annomauus: paboma noceésuena UcCie008anu0 COOMHOUEHUS COCMABO8 HeOelCMEUMEeNbHOCIU COBEPULEH-
HbIX OOJIHCHUKOM He3a001120 00 COOCMBEHH020 DAHKPOMCmMEa YOblmOUHbIX UL 0E3603ME30HbIX COeNOK, KOmopbie
Mo2ym 6bimb OCHOpeHbl N0 DAHKPOMHBIM OCHOBAHUAM KAK nO003pumenvuas coeaka (cm. 61.2 3axona o bankpom-
cmae), a maxace no 00weSpaNCcOaHCKUM OCHOBAHUAM KAK COeIKA, COBEPUIEHHAs CO 310YnompeoaeHuem npasom
(cm. 10 u 168 I'K P®). Aemop npuxooum K bl800y 0 HAIUYUU CXOOCMEA OAHHBIX COCMABO8 HeOelcM8UMeNbHO-
cmu, a maxadce 0 NPAKMUYecKoll HeoOX0OUMOCTU 8 UX PA3SPAHUYEHUU, NOCKOAbKY, 8 3A8UCUMOCIU OM NpUMeHe-
HUSL 020 UTU UHO20 COCMABA HeOelCTNBUMENbHOCMU, NPUMEHSIOMCS PA3IUYHble CPOKU UCKOBOU OABHOCU 1O
mpebosanuam 06 ocnapusanuu maxkux coeiox. Kpome mozo, npu ocnapusanuu coeiku no oouezpaircoanckum oc-
HOBAHUSIM BMECMO KIACCUYECK020 OCnapueanus no cm. 61.2 3axona o bankpomcmee, NOONEHCUM NPUMEHEHUIO
cneyuanbHulil nepuod nodospumenvhocmu coeaxu. Hecmomps na cghopmyauposannsiil Boicuum Apoumpasicnvim
Cyoom u noodepcanmusiti Bepxosuvim Cy0om nHOOX00 O MOM, YMO COCMAB HeOelCmeUmelbHOCMU 8 COOmaeent-
cmeuu co cm. 10 u 168 I'K PD mooicem npumensamoscst moabKo npu 8blxooe oeghekmos coenku 3a npeoenvlt oegpex-
mog cm. 61.2 3axona o bankpomcmee, Ha NPAKMUKe OCMAENICSL HENOHAMHBIM, 8 KAKUX CIYYasx makou 6bixo0 ume-
em mecmo. Heonpedenennocmv 6 dannom eonpoce nopogicoaem Omcymcmesue cmaduibHo20 NpagonpuUMeHeHus
npU OCNApuUBanuu coeiok 0oaxcHuxa. Ilo muenuio agmopa, Onisi UCHPABLEHUST CLIONCUBUUENICSL CUMYayuu HeobX00u-
Mo uzdanue Bepxosnvim Cyoom PD xonkpemmuvix pasvsichenuti no ORPOCy O COOMHOWEHUU NOOO3DUMETbHBIX
COeOK U COeNOK, COBEPUIEHHDIX CO 310YNOMPeDIeHUEM NPABOM.

Knruesvie cnosa: bankpomcemeo, 6bi600 akmugos, NOOO3PUMENbHAS COeIKa, 310YRompedieHue npagom, ocna-
pusaHue coenox

Jas mutupoBanus: Kinmos A.A. K Bonpocy 0 COOTHOIIEHWH KOHKYPCHOTO OCTIapHBaHMsI MOAO03PUTEIBHBIX
CIIEJIOK M OCITapUBAHMs CIEJIOK, COBEPIICHHBIX MpH 370ynotpedaenun npasom // International Law Journal. 2023.
Tom 6. Ne 6. C. 133 — 136.
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On the question of the correlation of competitive contesting of suspicious
transactions and contesting transactions made with abuse of law

Klimov A.A., Postgraduate,
Moscow Financial and Industrial University Synergy

Abstract: the article is devoted to the study of the ratio of the invalidity of unprofitable or gratuitous transac-
tions made by the debtor shortly before his own bankruptcy, which can be challenged on bankruptcy grounds as a
suspicious transaction (Article 61.2 of the Bankruptcy Law), as well as on general civil grounds as a transaction
committed with abuse of law (Articles 10 and 168 of the Civil Code of the Russian Federation). The author comes
to the conclusion that there is a similarity of these invalidity compositions, as well as the practical need for their
differentiation, since, depending on the application of one or another invalidity composition, different limitation
periods are applied for claims to challenge such transactions. In addition, when challenging a transaction on gen-
eral civil grounds, instead of the classic challenge under Article 61.2 of the Bankruptcy Law, a special period of
suspicion of the transaction is subject to application. Despite the approach formulated by the Supreme Arbitration
Court and supported by the Supreme Court that the composition of invalidity in accordance with Articles 10 and
168 of the Civil Code of the Russian Federation can be applied only when the defects of the transaction go beyond
the defects of Article 61.2 of the Bankruptcy Law, in practice it remains unclear in which cases such an exit takes
place. Uncertainty in this matter generates the lack of stable law enforcement when challenging the debtor's trans-
actions. According to the author, in order to correct the current situation, it is necessary for the Supreme Court of
the Russian Federation to issue specific clarifications on the ratio of suspicious transactions and transactions
committed with abuse of law.
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WHCcTUTYT OocniapuBaHUS MOA03PUTENBHBIX CIETOK yperynupoBas cT. 61.2 3akoHa o 6ankpotcTse [1], cormacHo
HOJIOXKEHUSAM KOTOPOH BO3MOKHO OCIIapUBAaHHUE CIIEJIOK, COBEPLICHHBIX IPU HEPAaBHOLICHHOM BCTPEYHOM IIpeo-
CTaBJICHMU B TEUEHHE I0Ja 10 Hayajla MPOU3BOJCTBA IO ey O OaHKpoTcTBe (1. 1), @ TaKXKe CHIENOK, COBEPIICH-
HBIX B [EJISIX IPUYMHEHHS BpeJa KpeaIuTopaM I0JDKHUKA B TEUEHUE TPeX JIeT 10 TOro MOMeHTa (1. 2).

Ha npakTtuke nanHas npaBoBas HOpMa MPUMEHSETCS MPU OCIAPUBAHUU CHENIOK, HANIPABJIEHHBIX HA YMEHbIIIE-
HHE MMYIIECTBEHHON Macchl JOJDKHHMKA HE3aJO0Jro JI0 Hayajga HPOLEAYpbl ero OaHKPOTCTBA, 4YTO, KaK MPaBUIIO,
OCYILECTBIISIETCS IIyTEM OTUYXIEHHsI MMYILIECTBA JOJDKHUAKA MO 3aHM)KEHHOH CTOMMOCTH MM BOBce 0e3 Kakoro-
1100 BCTPEYHOTO MPEAOCTABIICHHUS, a TAKKE MyTeM 3aKJIOUEHHs] MHBIX HEPAaBHOLECHHBIX WM SBHO HEBBITOIHBIX
IUISL JOJDKHUKA CIIEJIOK.

Hampumep, ApOutpaxHsiii cyn MOCKOBCKOTO OKpyra B paMKax OJHOTO M3 PACCMOTPEHHBIX UM JI€ OCTABWI B
cuiie cyeOHbIe aKThl HIDKECTOSIIMX CyJIOB, KOTOPHIMHU OblIa pU3HAHA HEJCHCTBUTEIBHON CENKa JOKHHUKA TIO
0e3B03ME3THOMY TIEPEUHCICHHUIO JEHEKHBIX CPEJICTB B MPeAOaHKPOTHBIA MEPUO] B TIOIB3Y adGUIMPOBAHHOTO IO
OTHOIICHUIO K HeMy Jrma [2].

B npyrom nene JleBATbIN apOUTpakHBIH aNeJUIALMOHHBIN Cy/, TPUMEHSS MOJIokKeHus 1. 2 cT. 61.2 3akona o
0aHKpOTCTBE, COTTIACHIICS C MPU3HAHMEM HeJleHCTBUTEIBHBIM JOTOBOPa KYIUIU-TIPOAaKi TPAHCIIOPTHOTO CPE/ICTBA,
M0 KOTOPOMY JOJDKHHK TPOJIAT aBTOMOOITH TI0 3aHMKEHHOW [IeHe He3aI0JIT0 A0 IPU3HaHUs ero OaHKpoToM [3].

Takum 00pa3zoM, MpakTHKa IpUMEHEHHsI HOpM 61.2. 3akoHa 0 OaHKPOTCTBE CBUICTENBCTBYET O HANpaBICHHO-
CTH JIaHHBIX HOpM Ha OOpbOy C JOMYIICHHBIMH JOKHHUKOM M €ro KOHTpareHTaMH 3JI0YNOTpeOJICHUsIMH B BUJIEC
3aKJIFOYEHUS] HEBBITOJHBIX 7Sl UMYIIECTBEHHON MacChl JOKHUKA CAETIOK.

B T0 xe Bpems, oTMeuaeTcs, YTO TaKOro Poja CHAENIKU, HalpaBJIEHHbIE MCKJIIOYUTENBHO Ha BBIBOJA MMYILECTBA
U3-TI0/I B3BICKAHUSI KPEIUTOPOB, MOTYT OBITh TaK:KE OCIHOPEHBI MO OOIIErPaKIAHCKUM OCHOBaHUSIM Kak CHCIKH,
NPU COBEPILCHUH KOTOPBIX HMEIO0 MECTO SBHOE 3JI0YNOTpebiieHne MmpaBoM. Takol (eHOMEeH MPUHITO Ha3bIBATh
BHEKOHKYPCHBIM OCIIapUBAaHHEM CIEJIOK, ITOCKOJIbKY IPUMEHEHUE TAHHBIX HOPM BO3MOKHO 3a PaMKaMH JAe€jia O
0aHKpOTCTBE (32 paMKaMH KOHKYpCa) H, COOTBETCTBEHHO, B OTPHIBE OT CHEHUAILHBIX HOPM OaHKPOTHOTO 3aKOHO-
natenbcTBa [4]. [Ipumenenue obmensBectHOM cBsi3ku cT. 10 u 168 'K P® 3akpemieHo naxxe Ha ypoBHe Ilocra-
HosneHus [lnenyma BepxosHoro Cyma PO N 25 (cwm. 1. 8) [5].

Taxoe monoxeHne Belleld HEMUHYEMO HaBOAMT Ha BOIPOC O COOTHOIIEHUM JAHHBIX COCTABOB HellEeHCTBUTEIb-
HOCTH C/ICJIKH, TIOCKOJIBKY MX (DYHKIHMOHAJIbHAS CXOXECTh HACTOJNBKO BEJHMKA, YTO B OOJBIIMHCTBE CIy4acB HE
NPEACTABISIETCS] BO3MOXHBIM MTOHATh, KOTJa CAEJKA, HAalpaBJIeHHAs Ha BbIBOA AKTUBOB JOJDKHHMKA JOJDKHA OCIIa-
puBaThes 1o cT. 61.2 3akoHa 0 GaHKpOTCTBE, a Korna — 1mo cT. 10 u 168 'K P®. Ha a3ty nmpobiemy 060cHOBaHHO
obparaeTcss BHUMaHuE B IuTepatype [6].

IIpu 3TOM HEOOXOIMMOCThH JIOTHUECKOTO pPa3TpaHUYEHMs JAaHHBIX COCTaBOB HEJEHCTBUTEIHHOCTH HMMEET He
IPOCTO CXOJACTHYECKUH WM, €CIIM YTOJHO, JOTMaTHIECKUH HHTEPEC B NMPABUIBHOM NPUMEHEHUH KOHCTPYKLMH U
TEpMHUHOB. B jielicTBUTENILHOCTH TaHHAs IPoOJIeMa UMeeT MPsIMOe TPAaKTHUECKOe 3HaUeHHe, YTO OOBSICHIETCS pas-
JUYMEM TPaKJaHCKO-TIPABOBBIX PEXUMOB JAaHHBIX COCTABOB HEJIEHCTBUTEIHLHOCTH CIENIOK.

Jeno B Tom, uTo cBsizka cT. 10 u 168 'K PO o6pasyer coctaB HeZIeCTBUTENBHOCTH TIO MTPU3HAKY HUYTOXKHOCTH
CZIEJIKH, B TO BpeMsI KaK MoJIoxeHus cT. 61.2 3akoHa 0 GaHKpOTCTBE TOBOPST JHIIb 00 OCIOPUMOCTH TAKOH CAEIKH,
YTO MPEIoaraeT pa3iudre B CPOKaxX UCKOBOM TABHOCTH MEXY MEPBBIM COCTABOM HEAEMCTBUTENBHOCTH (3 Tofa)
u BTOpbIM (1 TOM), Kak 3TO crneayeT u3 nmonoxkenui ct. 181 'K PO.

Kpome Toro, coctaBbl HeleliCTBUTEILHOCTH, IPEeAyCMOTpeHHbIE 1. 1 1 2 cT. 61.2 3akoHa 0 OaHKPOTCTBE Mpe -
MOJIararoT MPUMEHEHHUE CHEeNUAFHOTO TOJUYHOr0 JTHOO TPEXJIETHEro Mepuoja MOJO03PUTENBHOCTH, 38 paMKaMH
KOTOPOTO CJIeJKa 10 JaHHBIM OCHOBAaHUEM OCIIOPEHA OBITh HE MOXET, YTO HEMPUMEHUMO K OCHapHUBAHUIO CJIEIOK
JOJDKHHUKA 110 OOLIerpakIaHCKMM OCHOBAHUSIM, BKIIIOYAsh PacCMaTpUBAaEMbIi COCTAaB HEIEHCTBUTENBLHOCTH MO CT.
10 u 168 'K PO.

[IpakTudeckoe MOATBEP)KACHUE HEIIPUMEHHMOCTH TEpHOJa MOJO3PUTENHHOCTH CAEJIOK MPU UX OCIapUBaHHUH
mo ct. 10 u 168 I'K P® coumepxkurcst B moctaHoBIeHHH ApOUTpakHOTO cyna MockoBckoro okpyra ot 23.06.2022,
KOTOPBI OCTaBWJI B CHJIE HUKECTOAINE CYAeOHBIE aKThl 00 OCTIapuBaHUM HEACHCTBUTEILHBIMU 110 O0LIETpaX1aH-
CKHM OCHOBAHUSIM CJIEJIOK IO MTEPEUNCIICHUIO JEHEKHBIX CPEICTB, HECMOTPS Ha TO, YTO TAKOE MepedrciIeHue ObII0
COBEPIICHO 32 MpeIeaMi MaKCUMaIbHOTO TIEPHO/Ia TIOA03PUTENHLHOCTH [7].

Takum 00pazoM, 0030pHBII aHAIM3 BBIBOJIOB CYJOB OTHOCHUTEIHHO NMPUMEHEHHUS CTIEHUaTIbHBIX OaHKPOTHBIX H
oO0ImIerpaKJaHCKIX OCHOBAaHUI HEIEHCTBUTENFHOCTH CIENIOK, TOKA3bIBAET, YTO CUTYAIlUH, B KOTOPBIX y CyAa UMe-
10TCs (popmanbHBIE OCHOBAaHUS ISl IPUMEHEHHS KaK IIEpBOT0, TaK M BTOPOTO COCTaBa HEJEHCTBUTEIHHOCTH CHIEI-
K{, TPYAHO Pa3InvaroTcsi MEeXIy co00i 1100 HE pa3nnvaloTcsi BOBCE.

Takoe MojoXeHHe Belleld HeNb3sd NMPU3HATh YAOBIETBOPUTENBHBIM, OCKOIBKY BO3MOXHOCTh pa3pelaTh Io-
pa3HOMY UJAEHTUYHBIE TIPABOBBIE CUTYAIIMU CYLIECTBEHHO TOBBIIIAET YPOBEHb HEONPEACIECHHOCTH U CHIDKAET €/IH-
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HOOOpa3ue B CyJeOHOH MpaKTUKE, 3a CYET YeTro, B KOHEYHOM UTOTe, HapymaeTcsl 00IIenpu3HaHHbIi TpUHIKI pa-
BEHCTBA KaXXJIOTO TIepe T 3aKoHOM U cynioM (4. 1 ct. 19 Koncturyiuu PO).

Bonee toro, mpenocrasnenne 0aHKPOTHBIM CyIbSM TaKOH IIMPOKOH M MPAKTHYECKU HUYEM HE KOHTPOIHpYe-
MO JUCKPENHH IO OTpPENeNICHHIO TOr0, KaKas CACIKa SBIISIETCS HeACHCTBUTENbHOW HA OCHOBAHUM HOPM OaHKPOT-
HOT'O 3aKOHOJATENbCTBA, a Kakas - Ha OCHOBAaHMHM OOMIMX HOPM I'PaXJaHCKOTO MpaBa, MMEET KOPPYHLMOTECHHBIH
HNOTEHIUAJ, YTO MOXET TaK)K€ HETaTUBHO CKA3bIBATHCS HA KAUECTBE Pa3pellIeHus! CIIOPOB 00 OCHapUBaHUU CAETIOK
B paMKax OaHKpOTCTBA.

W3 BBIIEU3NOKEHHOTO CIIEAYET, YTO OTCYTCTBUE SCHOTO MPEACTABICHHUS O PA3TUUUSIX MEKAY MOI03PUTEIHHO
CHEJKON U CAETIKOW, COBEPLICHHON MPH 3710yNOTPeOIEHNH IPaBoM, OyIeT CO3/1aBaTh HEONPENEIIEHHOCTh U OTCYT-
CTBHE €AMHOOOpa3ue B Cy1eOHON MPAKTUKE II0 BOIIPOCY O BEIMYMHE CPOKA HCKOBOW AaBHOCTH, a TAKXKe [0 BOMPO-
Cy He00X0AUMOCTH PUMEHEHHsI JINOO HEMPUMEHEHHS CIICIHAIbHOTO epHoa MOJA03PUTEFHOCTH CACIKY MpH €€
OCIIapHUBaHHH.

OueBuIHO, YTO KBATH(HUKALINS CACIKH 110 BEIBOY aKTHBOB JMOJDKHHKA 110 HOpMam cT. 10 u 168 I'K P® Briroa-
Hasl A7l KPeOUTOPOB M apOUTPa)KHOTO YHPABJISIOLIETO 32 CUET HEIPUMEHEHHUs MPaBUi 00 UCKOBOW NaBHOCTH H
nepuoje NOA03PUTENbHOCTH. IMEHHO M0 3TOM MpUYMHE UL, OCTIAPUBAIOIINE CENKY, SBHO MOANAAAIOUIYIO MO
COCTaB HEACHCTBUTEIHLHOCTH 110 CT. 61.2 3akoHa 0 6aHKpoTCTBE, cchltatoTest Ha ¢T. 10 m 168 'K P® ¢ pacuerom Ha
NPUMEHEHUE JaHHBIX HOPM CYIIOM.

He moxeT He pagoBaTh TOT (hakT, 4TO apOUTpaXKHBIE Cyabl 00paTUIIM BHUMaHKUe Ha 3Ty npobiemy. Eme I1pe3u-
muyM BAC P® oOpaman BHIMaHAE CyIOB Ha HETOMYCTUMOCTh KBATM(UKAIIMK CAEIOK C MPEIINOYTCHHEM WIIH T10-
JO3PUTENBHBIX CAETOK KaK HUYTOXKHBIX B LIESIX 00X0/1a 3asBUTEIEM MPAaBHII O CPOKE MCKOBOM TaBHOCTH IO OCIO-
pUMEBIM cenkam [8].

CxoxuMm o0pazom, B Onpenenenun ot 24.10.2022 N 307-2C21-9459(5) Bepxosusiit Cyx PD, oTkasbias B me-
penade xajao0bl HA PACCMOTPEHHE CyIeOHON KOJIJIETHEH, yKa3all CICAYIOIIEE: «...CYObl NPUSHAU, YMO CCLIKA 3a-
seumenell Ha nonoxcenus cmameu 10, 168 I'pasxcoancrkoeo kodexca Poccuiickoii @edepayuu HanpasieHa uckito-
YumenbHO Ha 06X00 CPOKO8 UCKOBOU OA8HOCMU OISl OCHAPUSAHUS COELOK NO CNeYUANbHbIM OCHOBAHUAM.» [9].

B cBs13u ¢ yuacTHBIIMMUCS CiTydasiMu 00X0J1a IIPaBUJI O CPOKAX UCKOBOM AaBHOCTH U MEPHUOAAX MOZO3PHUTEINb-
HOCTH cJeNoK, BepxoBHbsiM Cynom P® Obia copmyrpoBaHa MO3UINS, COTIIACHO KOTOPOH OCIIapuBaHUE CACIOK
1o cT. 10 u 168 'K PD B03MOXKHO TOJBKO MPHU SIBHOM BBIXOJI€ TTIOPOKOB OCIIAPUBAEMOU CIIEIKHU 3a MPEeIbl COCTa-
Ba HEICWCTBUTENFHOCTH, IIPEAYCMOTPEHHOTO cT. 61.2 3akoHa o 6ankporcTsa [10].

B T0 e BpeMsi, KOHKPETHBIX Pa3bsCHEHNH, O0BICHSIOIINX, B KAKUX CIIydasx OCIaprBaeMas CIeNIKa BBIXOAUT 3a
npezensl cT. 61.2 3akoHa 0 6aHKPOTCTBE M MOKET ObITh ocriopeHa Ha ocHoBaHuH cT. 10 u 168 'K PO, BepxoBHbIM
Cynom P® npuBeneno He ObLI0, B CBsI3U ¢ 4eM 0003HAaYEHHBIE paHee Mpo0ieMbl PaKTUYeCKH TaK U He OBUIH pas-
PELLICHBI.

W3znoxeHHOE B COBOKYITHOCTH CBHUJIETENBCTBYET O HeoOXxoanmocTH u3nanus BepxoueiM Cynom P® koHkpert-
HBIX ¥ MaKCHMAJIBHO TMOAPOOHBIX Pa3zbsICHEHHUH 10 BOIIPOCY O pPasrpaHUUEHHH COCTaBOB HEJIEHCTBUTENHLHOCTH I10-
JO3PUTENBHBIX CHIENOK, MPEIyCMOTPEHHBIX CT. 61.2 3akoHa 0 OAHKPOTCTBE M CHEJIOK, COBEPIICHHBIX CO 3JI0YIIO-
TpeOJIeHneM PaBoM, YTO MPEYCMOTPEHO COBOKYITHBIM puMeHeHneM HopM cT. 10 u 168 I'K PD.
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IIpaBo Ha nocTyn Kk GMHAHCOBBIM PHIHKAM

Ocangunii B.B.,
Boiciiast mKoJIa 3KOHOMHKH

Annomauusn: @ 0anHOU cmamve paccmMampugaemest npooiema 00Cmyna K (UHAHCOBbIM PLIHKAM 8 KOHMEKCme
YCMOUYUB020 pa3eumus U npag ueiosexa. Aemop ucciedyem 3HAUUMOCmb 00CMYNA K (UHAHCOBLIM YCIyeam U
PBIHKAM 071 OEOHBIX U MAPSUHATUSUPOBAHHBIX 2PYIN, A MAKICe e20 GNUsHUe HA COKpaujenue 6eOHOCU, Nosblile-
HUe O1a20COCMOSHUSL U Peanu3ayuro npae ueiosexda. Memodonozus cmamvu OCHOBAHA HA AHAIU3E PA3IUYHBIX
MeAHCOYHAPOOHBIX OOKYMenmos, sxmouasn [exnapayuto o npase Ha pazeumue u [logecmky ona 2030. Pesyromamol
UCCe008aHUsL NOOMBEPIHCOAION HEODXO0OUMOCIb CO30AHUSL UHKIIOZUGHOU U OMEEMCMBEHHOU (PUHAHCOBOU cucme-
Mbl, yuumuleaioujeli UHmepecvl 8Cex Ce2Menmos8 obuecmaa, u npusbléaiom 20Cy0apCmea NPUHUMAams Mepobl Os
pacuuperusi 0ocmyna K QQUHAHCO8bIM YCayeam 0isi 6eOHbIX U YA36UMbBIX epYynh. Bulieoowr cmambu noduepxusaiom
BAICHOCMb PE2YTUPOBAHUS (DPUHAHCOBBIX PHIHKOS U YCIY2e 6 COOMBEMCMEUY C NPUHYUNAMU NPAG YeTI08eKA U COYU-
ANbHOU OMBETNCMBEHHOCU, d MAKAHCe HeOOX0OUMOCHb COMPYOHULECMBa (DUHAHCOBBIX YUACMHUKOE 8 00CuUdice-
HUU YCMOUYMUB020 PA36umust U 3auume npag weiosexa. B yenom, ucciedosanie nooueprusaem 63aumocesnzb Medic-
0y PUHAHCOBOU UHKIIO3UEH U NPABAMU YENI08EKA, d MAKJIce npediazaem peKoMeHOayuu 0 CO30aHUs CRPasediu-
601U U IPPexMmusHOU PUHAHCOBOL CUCMEMbL 8 UHMEPeCax 8cex Jooell U 00uecmsea 6 YeioM.

Knrouesvie cnosa: npaso, docmyn, QpuHancosvle puiHKU, PUHAHCHL
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The right to access financial markets

Osadchiy V.V.,
Higher School of Economics

Abstract: this article examines the problem of access to financial markets in the context of sustainable develop-
ment and human rights. The author examines the importance of access to financial services and markets for poor
and marginalized groups, as well as its impact on poverty reduction, welfare improvement and the realization of
human rights. The methodology of the article is based on the analysis of various international documents, includ-
ing the Declaration on the Right to Development and the 2030 Agenda. The results of the study confirm the need to
create an inclusive and responsible financial system that takes into account the interests of all segments of society,
and urge States to take measures to expand access to financial services for poor and vulnerable groups. The con-
clusions of the article emphasize the importance of regulating financial markets and services in accordance with
the principles of human rights and social responsibility, as well as the need for cooperation of financial partici-
pants in achieving sustainable development and protecting human rights. In general, the study highlights the rela-
tionship between financial inclusion and human rights, and also offers recommendations for creating a fair and
efficient financial system in the interests of all people and society as a whole.
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BaxcHolt ipobiieMe B COBPEMEHHOW 3KOHOMUKE SIBJISIETCS JIOCTYIT K MUPOBBIM (DMHAHCOBBIM PBIHKaM. JTa Mpo-
OJieMa Kacaercsl HE TOJIBKO DKOHOMHYECKOTO pa3BUTUA OTACIIBbHBIX CTPpaH U PETUOHOB, HO TaKXKE MMEET OI'POMHOEC

3HA4YCHUC IJII UHBCCTOPOB U Hpe[[HpPIHPIMaTeJ'ICfI, KOTOPBIC CTPECMATCA MOJIYUUTh AOCTYII K MUPOBBIM (bHHaHCOBI)IM
pecypcam Ajid peajin3allivi CBOUX IIPOCKTOB.
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[IpaBo Ha HOCTYN K r1100a1bHBIM (PUHAHCOBBIM PBIHKAM SIBIISICTCS KIIFOUEBBIM 3JIEMEHTOM SKOHOMUYECKOr0 pas-
BUTHUS U YCTOWYHBOCTH CTPaH M PeTHOHOB. DUHAHCOBBIE PHIHKH SIBIISIOTCS «3MOXaIHHBIMY» MEXaHU3MOM MOOMITH-
3alMH PECYPCOB, TIepepaclpeieleHNs KauTaia i CHIKSHHAS PUCKOB, 00€CTIedeHns JOCTya K (PMHAHCOBBIM YCITy-
ram JUid IIUPOKOTO Kpyra y4acTHUKOB. OAHAKO AOCTYIN K TI00aJbHBIM (PMHAHCOBBIM PHIHKAM 4YacTO OrpaHUYCH
pasHbIMU (pakTOpamH, BpoJie MOJTUTHYECKHUX, IOPHINUECKIX, PHIHOYHBIX U APYTHX.

IOpunnaeckne orpanndeHns Ha JOCTYIT K (PMHAHCOBBIM PHIHKAM HMEIOT CEPbe3HbIE IMOCIEICTBHS I SKOHO-
MHUYECKON HEONPEAEeIEHHOCTH U COLMaIbHON MHTerpanui. HanmpuMep, B pa3BUBarOIMXCS CTpaHax, i€ AOCTYI K
KpeIuTaM Ui MaJloro OM3Heca W HaceJICHUs] UMEeT pelIarollee 3HaueHue, OrpaHuueHIe J0CTymna K (PMHaHCHpOBa-
HUIO MOKET OTPaHUYIHUTH SKOHOMUYECKUI POCT U CO3AATh MPEMATCTBHS TSI CO3aHMs pabounx MecT. Takum obpa-
30M, MMOHMUMaHHE TPoOJeM, CBA3aHHBIX C JAOCTYIIOM K (DMHAHCOBBIM PBIHKAM, SIBISAETCS Ba)KHOH COCTaBIISIOMICH
pocTa u pa3BUTHSA AJIS BCEX TUIIOB CTPaH.

B Jlexnaparuu o mpaBe Ha pa3BUTHE MOTYEPKHUBACTCS MPABO BCEX JIIOIEH M HAPOJOB Ha OECHPENMsSTCTBEHHOE,
aKTHBHOE W 3HAYMMOE yJacThe TPaKAaH B JKW3HM obOmiecTBa [4]. DTO 03HAYaeT, YTO TpaKAaHE IOJDKHBI UMETh
BO3MOXXHOCTh Y4acTBOBaTh B MPUHSATHU PEICHUH, KOTOpPBIE 3aTpParkBaloT UX >KU3Hb W Oynymiee. [ToBecTka mHs
2030 mpu3HaeT, 4YTO MHKIIO3UBHBIE IKOHOMUYECKHE CUCTEMBI, Pa3BUBAIOIIMECS TPU IIMPOKOM yYaCTHH IpaxiaH, a
Tak)Ke 00IIeCTBa, B KOTOPBIX MPABUTENIbCTBA SBISIFOTCS ITOI0TYETHBIMH, TOCTUTAIOT JYUIINX PE3yIbTaTOB BO OJaro
BceX, 0e3 HcKiIroueHwus, Joaei [5]. OTo o3HavaeT, YTo sl JOCTHXKEHHS YCTOMYMBOIO Pa3BUTHsI HEOOXOIHMO
o0ecrne4nTh paBHOMPABHE U CIIPaBEIIMBOCTh B PacIpeeIeHUH PECYpPCOB U BO3MOYKHOCTEH.

OparM ciocoOOM TIPOBIDKEHHS YCTOMYNBOTO PA3BUTHS Yepe3 MpaBa YelIOBEeKa sSBIsETCs o0ecnedeHne JoCTy-
na K GUHAHCOBBIM PHIHKAM M yCIyTaM JJISl BCEX JIFOJIeH, YTO OCOOEHHO BaYKHO IJIsl OSTHBIX U MapTHHAIN3UPOBAH-
HBIX rpymi. JlocTyn K (MHAHCOBBIM PBHIHKAM W YCIIyraM, TAKUM KaK KPEIHT, cOCpEeKEHHs, CTPaXOBaHUE U UHBE-
CTHIINH, MOKET CITIOCOOCTBOBATH COKPAIICHUIO OEAHOCTH, YIIyUIICHUIO 0J1arocOCTOSHUS, MTOBBIIIEHUIO SKOHOMMY e-
CKOTO POCTa M peali3anyy MpaB YelloBeKa. JTO O3HAYAET, YTO TOCYapCTBa JOIDKHBI PUHUMATh MEPHI I CO37a-
HUSI MHKJIFO3UBHOM U OTBETCTBEHHOHW (DMHAHCOBOUN CHUCTEMBI, KOTOpasl YUYUTHIBACT MOTPEOHOCTH M WHTEPECHI BCEX
CerMeHToB HaceneHus. Hanpumep, B [lexnapanuu o npaBe Ha pa3BUTHE OTMEYAETCs, YTO KaKIBINH UeIOBEK UMEET
MPaBO Ha MOJHOE YYacTHE B Pa3BUTHU U Ha CBOOOHBIN JIOCTYII K pecypcaM, KOTOpble HeOOXOTUMBI JJIS €T0 pa3BU-
T [3]. DTO 03HAYAET, YTO TOCYNAPCTBA MOJHKHBI 00ECTIeYNBATh PaBHBIE BOSMOXKHOCTH IS BCEX JIFOJIEH B TIOTyde-
HUHM (PUHAHCOBBIX PECYPCOB M YCIYT, KOTOPBIE MOTYT MOMOYb MM YIYYIIUTh CBOM JKM3HEHHBIE ycioBus. Kpome
toro, Llens 1 B 00acTé ycTOMYMBOTO pa3BUTHS MPU3BIBAET K JTUKBUIAINH BceX (popM OETHOCTH BO BCEX CTpaHaX
W BKJIFOYaeT B ceOs mosmens 1.4, koTopas 3aKirodaeTcs B ToM, 4To0bI «k 2030 rogy obecnednTs BCeM MY>KUYHHAM U
JKSHII[THAM, B YaCTHOCTH OCIHBIM W YS3BUMBIM JIMIaM, PaBHbBIC MIPaBa Ha SKOHOMUYECKHE PECYpPCHI, a TaKXkKe J0-
CTYI K OCHOBHBIM YCIIyraM, COOCTBEHHOCTH M KOHTPOJIO Haj 3eMiied W apyrumu (opMaMu COOCTBEHHOCTH,
HACJIEJICTBY, MPUPOJHBIM PECYpPCaM, COOTBETCTBYIOIIMM HOBBIM TEXHOJOTHSAM M (DMHAHCOBBIM YCIIyTraM, BKITHOYAs
MuKpoduHaHCUpOBaHHE» [2]. DTO 03HAYAET, YTO TOCYAAPCTBA JOJIKHBI MPEANPUHUMATD JCUCTBUS JIJIS paciliupe-
HUSI JIOCTyNa K (PMHAHCOBBIM yCJIyraM JUist OSTHBIX M YS3BUMBIX JIIOJCH, KOTOPBIE MOTYT MOMOYb UM MPEOJI0JIETh
OemHOCTh U JocTHYb Apyrux Llemeii B 00macT yCTOWYMBOTO Pa3BUTHSL.

OpnHako MOCTyN K (DJMHAHCOBBIM PBIHKAM M yCIyraMm He SBIISIETCS CaMOIIETIbIo, a JIOJKEH OBITh COTPSIKEH C CO-
OJII0JICHHEM TIPaB YEJIOBEKAa M COMAILHONW OTBETCTBEHHOCTBHIO. DTO 03HAYAET, YTO ()MHAHCOBBIC PHIHKH U YCIYTH
JIOJKHBI OBITh PETYIUPYEMBIMH, TIPO3PAYHBIMH, CIIPABEUTUBBIMH 1 3()(DEKTUBHBIMH, a TAK)KE YIUTHIBATH MTOTCHIIU-
aNbHBIE PUCKW W TIOCIEICTBHS JUIA OKPYXKAroIleld Cpeibl, MpaB YeloBeKa W OOIeCTBEHHOro Oiara. DTO Takxke
03HayaerT, 4To ()MHAHCOBBIC YUYACTHUKH, BKJIIOYAS TOCYJAPCTBA, MEKAYHAPOJHBIC OpTaHU3aIlH, YACTHBIA CEKTOP U
rpaXJaHCKOe OOIIECTBO, JOJDKHBI JICHCTBOBATh B COOTBETCTBUU C MPHUHIMIAMH IPAaB YEJOBEKA W 3TUUYECKUMH
HopMmamu. Hanpumep, B [Ipunnunax orsercrBenHoro uaectupoBanust (PRI), koroprie Obutn pazpadotanst OOH B
2006 rony u moxmucansl 6oee 3000 MHBECTOPOB M3 Pa3HBIX CTPaH, OTMEYAETCS, YTO WHBECTOPHI JJOKHBI YUUTHI-
BaTh B CBOCH JICATEIHLHOCTH BOIPOCHI 3KOJIOTHH, COMAIBHOMN cephl U KopropatusHoro ynpasienus (ESG), korto-
pBIe MOTYT TOBIIUATH Ha JIOXOJHOCTh MHBECTHUIIMH 1 HA OOIIECTBEHHBIE NHTEPECHl. DTO O3HAYAET, YTO HHBECTOPHI
JOJDKHBI HE TOJIBKO CTPEMHUTHCS K IOIYYEHHIO MPUOBUTH, HO ¥ K COJAEHCTBUIO YCTOWYMBOMY PA3BUTHIO U 3aIlUTE
npaB uejoBeka. Kpome toro, B [IpuHIMnax oTBeTcTBeHHOT0 0ankoBckoro aena (PRB), koTopsie ObLau paspadoTa-
el OOH B 2019 roay u noanucansl 0osiee 200 0aHKOB U3 pa3HbIX CTPaH, OTMEYAETCS, YTO OAHKH JIOJIKHBI OpPUCH-
TUPOBATh CBOIO AEATENLHOCTh Ha JocTikeHue Lleneit B obmactu ycToilunBoro pa3BuTHs U BeiodHeHue [lapuxk-
CKOT'0 COTJIAIICHHUS TI0 KITMMATy. JTO 03HAYAET, YTO OAHKHU JOJDKHBI HE TOJBKO MPENOCTaBIATh (PUHAHCOBEIEC YCITY-
TH CBOMM KJIME€HTaM, HO B CIOCOOCTBOBATH MEPEXOAY K HU3KOYTJIEPOAHON M NHKIIFO3UBHOM SKOHOMUKE [6].

Takum oOpazom, prHaHCOBas WHKIIO3MS U MpaBa YeJIOBEKa TECHO CBS3aHbI MEXIy co00il. MBI yBUAENH, YTO
KaXIblii YEJIOBEK MMEET MPaBO Ha Pa3BUTHE, KOTOPOE YJOBJIETBOPSET €r0 OCHOBHBIM MOTPEOHOCTSM U obecreyu-
BaeT eMy JOCTOWHYIO KH3Hb 0e3 yiiepOa /it OKpyKaromied cpepl ¥ Oy IyIuX NOKOJICHHH — B TOM YHCIie Ha JIO-
CTYN K (PMHAHCOBBIM phIHKaM. OfHAKO AOCTYN K (PUHAHCOBBIM PBIHKAM M yCIyraM HE SIBIISIETCS CaMOLEJNbIO, a
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JOJDKEH OBITh CONPSDKEH C cOOMIONEHHEM MpaB YeNOBeKa M COUMAIBHONW OTBETCTBEHHOCTHIO. JlJsl 3TOro HE0OX0-
JMMO CO3[1aBaTh PETYINPYEMYIO, TIPO3PAYHYI0, CIIPABEATNBYIO U 3()(HEeKTHBHYIO (PMHAHCOBYIO CHCTEMY, KOTOpast
YUYUTBIBACT MMOTCHIMAIBHBIE PUCKU M TIOCIEACTBUS JUIA OKPY’Kalomlel Cpenbl, IpaB YeloBeKa U OOIIECTBEHHOTO
onara. Taxxe HEOOXOUMO AEWCTBOBATH B COOTBETCTBUH C NPUHIMIIAMH MPAB YEIOBEKA U STHYCCKUMH HOPMAaMHU.
Kaxk ckazan Henbcon Manzena: “YcroifunBoe pa3BUTHE- 3TO Pa3BUTHE, KOTOPOE OTBEYAET MOTPEOHOCTAM HACTOS-
mero 0e3 ymeMIIeH!sT BO3MOXKHOCTEH Oy IyIiX MOKOJICHUH yIOBIETBOPATH CBoM motpednocTr” [1].
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IIpaBo Ha HENPHKOCHOBEHHOCTh YAaCTHOM KM3HM M €r0 OrpaHMYeHUs!
HA OCHOBAaHMH MEKIYHAPOJAHOIO NpaBa B 3aKoHoAaTeJbcTBe Mpana

Pacrerapu Caiienadpaxum, acCnupaHT,
Cankr-IleTepOyprckmii rocyiapcTBeHHBI YHHBEPCHTET

AHHOmMauua: cmamosi NOCEAWEHA BONPOCAM HPUSHAHUA U PeaTu3ayuu npaed 4eio8eKa HA HenpuKoCHOGeH-
HOCMb YACMHOU JHCU3HU U e20 npedeavl ¢ Hciamckoil Pecnybnuxe Hpan na npumepe umniemenmayuu mexicoyHa-
POOHO-NPABOBLIX HOPM 8 HAUYUOHATbHOM 3aKkoHoO0amenvcmee Upana. Ommeuaemcs, umo Upawn sasnsemca Hcnam-
CKUM 20CY0apCMBOM, YMO NOGIUILO HA NPasa U c80000bl 2paxcoan 6 0anHou cmpane. Ilpaso Ha HenpuKoCcHOBeH-
HOCHb YACMHOU JHCUSHU ABTIAEMCS OOWENPUSHAHHBIM MeNCOVHAPOOHBIM NPABOM, 0OHAKO HA meppumopuu Pecny6-
auxku Upau oHo umeem 0coOEHHOCMU U BbIPANCEHUE HAXOOUM 68 MOM, YMO 8 CHpAHe 3anpeujeno nepexeamvléams
nepe208opul, KOPPECNOHOEHYUIO, NYOIUUHO OeMOHCHMPUPOBAMb TUYHbIL KOHMEHM, HO 6 pade ClyYdes co8epuieHue
maxux oeticmsuti modxcem dvimuv paspeuiero. Chopmyauposan 6v1600 0 MoM, YUMo YCMAHABIUBAs 00wl 3anpem
Ha HapyweHue HenpUKOCHOBEHHOCMU YACTNHOU HCUHU, 61ACMb Ocmasisaem 0 cebs 603MOICHOCHU 0Jisl MaHespa,
a UMEHHO USHOPUPOBAHUE OAHHbIX NOJONCEHUL NPU ONPedeseHHbIX YCI08USIX, KOMOopble pe2ldMeHmupyiomecs om-
pacaegbimu 3aKoHooamenvubimMu akmamu. Ommeueno, ymo 8 Hpare MoxicHO HAOIIOOAMb MANO NOJIONCEHUL, YCMa-
HABIUBAIOWUX NPABO HA YACMHYIO HCU3HL —O0O0CMAMOUHO WUPOKOU COBOKYNHOCMU NPAs, 00beOUHEeHHbIX N0 No-
HAMUeM «HEeNPUKOCHOBEHHOCHb YACMHOU HCUSHUY NOCEAULEHO MPU CIMAMblL, 08€ U3 KOMOPbIX KOCBEHHDL.

Knrouesnvle cnoea: npasa uenogexa, npaso Ha HENPUKOCHOBEHHOCHb, YACHHAS HCU3Hb, MEXCOYHAPOOHOe Npago,
UMANEMEHMAYUS HOPM
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Abstract: the article is devoted to the recognition and implementation of the human right to privacy and its lim-
its in the Islamic Republic of Iran on the example of the implementation of international legal norms in the national
legislation of Iran. It is noted that Iran is an Islamic state, which has affected the rights and freedoms of citizens in
this country. The right to privacy is a generally recognized international law, however, in the territory of the Re-
public of Iran, it has its own peculiarities and finds expression in the fact that it is prohibited in the country to in-
tercept communications, correspondence, publicly display personal content, but in some cases such actions may be
allowed. The conclusion is drawn that by establishing a general ban on violation of privacy, the authorities leave
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[Ipu paccMoTpeHnn Bompoca coOII0eHHS TIPpaB M CBOOO YellIOBEKa U TPayKAaHWHA B TaKOW cTpaHe, kak VpaH,
CJICayeT, NpEKAC BCCTO, YUIUTHIBATL HE CBCTCKI/Iﬁ XapaKTep AaHHOI'O rocyaapCTna. Kak HU3BCCTHO, I/IpaH, I10CJIC I/IC—

naMckoii pesomronnu 1979 rona, BcneacTBre KOTOporo OblT cBepruyT max Moxammena Pesa IlexneBu u ycrpane-
Ha MoHapxwus [5]. B cTpane Obuia npoBo3riamieHa Mceaamckas peciy0inka BO IJ1aBe ¢ IMUATCKUAM JIyXOBESHCTBOM.
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Takoe pa3BuTHe COOBITHI HE MOIJIO HE MOBIHUATH HA 3aKOHOJATENHCTBO, B YACTHOCTH Ha BOIIPOCHI B3aUMOOT-
HOUIECHUS IOCYJapcTBa U 4YeIOBEKa, OCOOCHHO B 4YacTH IPU3HAHMA NPaB U 3aKOHHBIX MHTEPECOB IIOCIIEIHETrO, a
PaBHO YCTAHOBJICHUS IIPUOPUTETOB «20CY0ApCmeo paou Yenogekay WM «yenogek paou cocyoapcmeay. Ilo cyru,
9THMHU IByMs (PpazaMd MOKHO KPaTKO OXapaKTepU30BaTh IEMOKPATUYECKUH M aBTOPUTAPHBIN (TOTaIUTapHBIN)
MOJIUTHYECKNE PEKUMBI.

Ecnn BO HEKOTOpBIX CTpaHax, SIBJASIOIIMMUCS, IO CYTH, aBTOPUTAPHBIMU (TOTAIUTAPHBIMHU) TakKasl XapakTepu-
CTHKa OOBSCHSETCS JHIIb YCTAHOBHBILEHCS TaM BIACTBIO U €€ CTPEMIICHHEM BCSYECKU YIEPKUBATh TAKOBYIO B
CBOMX COOCTBEHHBIX pyKax, TO B ciiyyae ¢ MipaHoM, BOIIpOoC HEMHOT'O B JPYTOM — MHOTHE YCTaHOBIICHHbBIC OTPaHU-
YEeHHsI €CTECTBCHHBIX IPaB M CBOOOJ YEIOBEKa U IPa’KAaHWHA OOBSACHSIOTCS OTPOMHBIM PEIIUTHMO3HBIM OKPAacoM
JIEHCTBYIOLIETO 3aKOHOAaTeNnbcTBa Mpana.

IIpu 3TOM, BO3BpaIIasch K BOIPOCY OMPEIEICHUS TOW WM UHOM CTpaHbl JEMOKPATHUYECKON WM aBTOPUTAPHOU
— YETKUX KPUTEPHUEB OTHECEHUS CTPAHBI K TOMY MJIHM APYTOMY MOJIUTHYECKOMY PEKUMY IONPOCTY HET, TIOITOMY U
MBI HE CTaHEM B JaHHOW paboTe oTHOCUTH MpaH K TOMy WM APYrOMY «JIarepro», Tak Kak Iepel HaMH 3a/a4u Ta-
KOH NACHTU(PHUKALINU HE CTOUT.

[IpaBo Ha HEMPUKOCHOBEHHOCTHh YaCTHOM KM3HM OOJBIIMHCTBOM YYEHBIX BOCIIPUHUMAETCS KaK COCTaBHOE I10-
HSTHE, BKIIOYAroIee B ce0sl «Ueyblil KOMIUIEKC HMOJIUTHYECKUX, COLMAIbHBIX M MHBIX MPaB JUYHOCTH HApALy CO
crenu(pUIECKUMH, TONBKO €My MPHUCYIIMMU KOMIIOHEHTaMH M BHITEKAIOIIMMHU OTCIOJIa IPAaBOMOYHSAMHU €0 HOCH-
Tene» [6].

Kak npaBoBoe MoHATHE MPaBO HA HEMPUKOCHOBEHHOCTh YaCTHOW XKU3HU MPENIIOIAraeT CIIOKOHHOE HaX 0K ICHHUE
YeJI0BEKa B CBOEM, JINYHOM, HCKIIFOUUTEIFHOM «MUpPE», 0€3 BMELIaTeIbCTBA TOCYAapCTBa U O0IIECTBA, TO €CTh Ta
cepa HAXOXKICHUS YENIOBEKa, KOTOpasi KacaeTcsl HCKIIOUUTEIbHO caMy JIMYHOCTh M €ro OJM3KOTO OKPY>KEHHUS,
OIATH K€ C CAHKIIMH 3TOM caMOil IMYHOCTH.

UYacTHast )KU3Hb, TOBOPS MPOILE — 00pa3 )KU3HU YeJIO0BEeKa, MPENIoaraioee yA0BISTBOPEHNE JINIHBIX NOTPeO-
HOCTEH 4elloBeKa, OCHOBAHHBIX Ha e€ro o0pase KU3HH, KOTOPbIe KacaloTCsl €r0 CEMEHHOW M WHTHUMHOW KHU3HH U
MHBIX XapaKTEPHUCTHK, Kacarolluecst TOJIBKO ero, HO HUKaK He TOCyJapcTBa U O0IIecTBa.

CormnacHo pe3omorun 28/16, CoBer 1mo mpaBam 4eJIoBeKa pe3FOMHPOBAI TO, YTO CTaThs 12 Bceolbmiel aexmapa-
MU TIpaB 4elOBeKa M cTaThsl 17 MexXIyHapOOHOrO MAaKTa O IPa)<IaHCKHX M MOJIUTHYECKUX MpaBax BBICTYHAOT
OCHOBOM MEXIyHAapOIHbIX TApaHTUI NIpaBa Ha HEMIPUKOCHOBEHHOCTh YaCTHON XKU3HMU.

CormnacHo ctatee 12 BceoOmielt meknapaiuu mpas 4enoeka «HUKTO He MOXKET MOIBEPraThCs MPOU3BOIHHOMY
BMEIIATEIbCTBY B €r0 JUYHYIO U CEMEHHYIO KHM3Hb, IIPOU3BOJIBHEIM IOCATATENLCTBAM Ha HEMPUKOCHOBEHHOCTH
€ro KWINIIA, TalfHy ero KOppecroHACHLIMH WM Ha €ro 4ecTh U pemyTanuio. Kaxaslii dyemoBek uMeeT mpaBo Ha
3aIUTY 3aKOHA OT TAKOTO BMENIATENHLCTBA WIIN TAKUX MOCATaTeIbCTBY [1].

Cratps 17 MexayHapoIHOTO NaKTa O TPaXKAaHCKUX U HOJIMTHYECKUX MpaBax 1966 roga ¢axkruiyecku nmoBTopsi-
€T CoJIep KaHKe BBIIIEYKa3aHHOTO MOJIOKEeHMs BeeoOelt exmapanuy mpas denoBexa [2].

Takast ropuindecKasi OCHOBa HECET IOJIE3HYIO Harpy3Ky, B TOM, YTO TOCYAapCTBa, pPaTU(QUIINPOBABIINE TaHHEIC
MEXXYHapOIHO-TIPABOBBIE aKThI, 00A3YIOTCS YK€ Ha HAllMOHAJILHOM YPOBHE HNPUHSITH COOTBETCTBYIOIIHE MOJIOKe-
HUS O 3alllUTe MpaBa Ha HEMPHUKOCHOBEHHOCTh YACTHOW XU3HU. TeM He MeHee, Takas MOJE3HOCTb yTPauuBaeTCs
M3-332 OTCYTCTBHS €UHBIX TOJX0J0B K ONPEAETICHNIO KaTETOPHH «HEMPUKOCHOBEHHOCTh YaCTHOW JKH3HW». OTCIO-
Jla BBIBOJI, YTO BceoOlIlee IEKIapupoBaHie rapaHTUil HETPUKOCHOBEHHOCTH YAaCTHOM KU3HU HUYEro HE CTOUT BBU-
Iy TOTO, YTO K&KIbIH U3 CyOBEKTOB MOHUMAET O0BEKT OXPaHBl M0-CBOEMY, a 3HAUUT M TOJKOBATH IOJIOKEHHS O
3alIuTe TAKOTO MpaBa MOXKET MO-Pa3sHOMY.

[Tpu 3TOM, HEKOTOPHIMHU aBTOPaMH BBIAETSAETCS TPpoOiIeMa KyJIbTYPHBIX Pa3IMunil B BOIPOCE ONpPEeNICHHS 110~
HSTHS «HETIPUKOCHOBEHHOCTH 4YacTHOHW Xu3HMW». Tak, Hanpumep AObGac 3abux3ane, Moxamman Anu Mazaxepu,
lxaBan Xatamu, Moxamman Pe3a Hukdapmxam, Jleinu [anaru, Temun [laByau B cBoe# paboTe HPOBEIN COLMO-
JIOTHYECKOE MCCIIEZIOBAHNE CPETU aMEPUKAHCKOTO U UPAHCKOTO HACEIEHHS O BBIIEJICHUH acCOIIMATHBHBIX TOUEK O
KaTErOpHH «HEMPUKOCHOBEHHOCTh YaCTHOM XHU3HW». Tak, Mo pe3yibTarTy, CTajJ0 OYEBHIHO, YUTO AMEPUKAHIBI CBSI-
3bIBAOT BBINIEYKAa3aHHYIO0 KaT€rOPHIO C HE3aBUCHMOCTBIO B OTHOLIEHWSX TpakIaH M rocyaapcrsa. MpaHusl xe,
HAIPOTHB, ONPEAETISIOT HEMNPUKOCHOBEHHOCTh YaCTHOW JKM3HM KaK HEJIOMYCTUMOCTh BHEITHETO BMEIIATEIhCTBA B
ceMeitHbIe 1ea NHANBHUIOB.

Koncturynus Ucnamckoit Pecriyonuku Upan (manee — Koncrurynus Hpana) ot 1979 roma umenyer ['nay 3
«[IpaBom Haposa» U IEKIapupyeT IpaBa U cBOOOIBI YeIoBeKa U TpakaanuHa B Mpanxe.

Cornacho ct. 25 Koncturynuu Mpana yctaHaBIrBaeT 3ampeT Ha OCYIIECTBICHUE MepexBara M 3alyCH IOYTO-
BOW KOPPECHOHACHIHH, TeJIeOHHBIX U WHBIX YACTHBIX IEPErOBOPOB, BBEACHHE LIEH3YPHl M MyOJIMYHOE NEMOH-
CTPHUPOBAHUE JIMYHOTO KOHTEHTA, HO 3a UCKIIIOUEHUEM CIIy4acB, IPEAYCMOTPEHHBIX 3aKOHOM. TO €CTh, yCTaHAaBIIH-
Bas 00IIWi 3ampeT Ha HapyIIeHHWE HEMPUKOCHOBEHHOCTH YaCTHOW JKM3HM, BJIACTh OCTABISET AJIS ce0s1 BOZMOXKHO-
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CTH ISl MaHEBpa, a UMEHHO UTHOPUPOBAHUE AAHHBIX TOJOKEHUH MPH OMPEeSICHHBIX YCIOBUSIX, KOTOPHIE peria-
MEHTHPYIOTCS OTPaCICeBBIMU 3aKOHOJATSIIBHBIMU aKTaMu [3].

Crates 28 Koncturymum Mpana TOBOPUT 0 TOM, UTO TpakJaHe BOJBHBI CAMOCTOSITENIFHO BhIOWpaTh cebe Tpy-
JOBYIO JICATENBbHOCTh U OCYIIECTBISIThH €€, HO IIPHU 3TOM Takas paboTa JOJbKHA He POTHBOPEUUTH UcTIaMmy, o0le-
CTBEHHBIM MHTEpECaM W He HapylIaTh mpasa Apyrux [3].

Cratps 33 ycTaHaBIMBaeT 3ampeT Ha YCTAHOBJICHHE OTPAHWYCHHI Ha BHIOOp MECTa KUTEIHCTBA, HA JIUIICHHE
npaB COOCTBEHHOCTH Ha HEIBUKMMOCTB, 38 UCKIIIOYCHHUEM CIIy4aeB, IPEIyCMOTPEHHBIX 3aKOHOM [3].

Takum 00pa3zoM, XapakTepu3ys KOHCTHTYLIMOHHOE 3aKpeIlUIeHHEe HENPUKOCHOBEHHOCTH YACTHOW JKHU3HU B
Upane, criegyeT cka3aTh 0 JOCTATOYHON CKYJHOCTH TTOJIOKEHUH, YCTAHABIMBAIOMINX MPABO HA YaCTHYIO JKU3HD —
(hakTHYECKH, JOCTATOYHO MIMPOKOW COBOKYITHOCTH TPaB, OOBEIUHEHHBIX MO MOHATHEM «HETPHUKOCHOBEHHOCTH
YaCTHOH >KU3HM» MOCBSIIEHO JIUIIB TPH CTaThH, IBE U3 KOTOPBIX KOCBEHHO.

IIpu »TOM, BCe TpH CTaThu COAEPKAT MMOMHUMO 3alpeTa Ha HapylmieHHe Pa3lnYHOTO poja MpaB, CBSI3aHHBIX C
HENPUKOCHOBEHHOCTHIO YaCTHON KXU3HU, YKa3aHHUE Ha TO, YTO MPH OMPEIEIIEHHBIX YCIOBUAX, TAKON 3allpeT MOXKET
UTHOPUPOBATHCS TOCYJAPCTBOM, HalpUMep, N0 PEHICHUIO CyJla WM B Clydae MOCATaTeNbCTB HA OCHOBBI KOHCTH-
TYLIMOHHOT'O CTPOsI 1 0€30MaCHOCTb TOCYIapCTBa.

Kak MbI panee mucany, Ha TO Kak OyAeT perJaMeHTHpPOBaHA M Pean30BaHA MPAKTUYECKH OXpaHa TOTO WIIH
MHOTO TpaBa 4YelIOBeKa, B HAIIeM cilydae MpaBa Ha HEMPHUKOCHOBEHHOCTb YAaCTHOW >KM3HH, 3aBUCHUT OT MHOTHX
(hakTOpPOB — OT KyJIBTYPHOTO /IO PETUTHO3HOTO Pa3JIniUs TOCYIaPCTB.

Kax B HaygHOM CcO0O1IIECTBE, TAK U B OOIIECTBE BHICKA3BIBAIOTCS PA3IMYHBIC OIICHKH CYIIECTBYIOIIEH CUTYaIHH
B c(hepe coOmroieHus paB v cBOOO YelloBeKa U TpakaaHuHa B MpaHe. AHaN3 KOHCTUTYITMOHHBIX MOJIOKEHUH O
rapaHTUsX NpaBa HA HEMPUKOCHOBEHHOCTh YaCTHOW JKW3HU CBUAETEILCTBYIOT O «HEJOCKa3aHHOCTH» - BO BCEX
HOpPMax MMEETCsI BO3MOXKHOCTD JUIsl MAHEBpPa 3aKOHOAATEINs 00OUTH 3Ty caMyl0 HOPMY C IMOMOIIBIO CHEIAATBHBIX,
OTpacIeBbIX HOPM IIpaBa, YeM rOCYAapPCTBO U MOIB3yeTCs Ha IIPAKTHKE.

Taxk, Hanpumep, oauH u3 auaepoB Mceiaamckoit peBomonun Astosia Ceiten Anu Xameneu B 2018 roay Hazpan
BMEIIATENBCTBO B JIMYHYIO KU3Hb TPAXKAAH «XapaMoM» (3alpelieHHeM B PETMTHO3HOM IUTaHe) U MpHU3Bajl 3a0J10-
KHPOBaTh Ha TEPPUTOPUHU CTPaHbI MecCeHKep Telegram u 3aMeHHTh €ro Ha OTEYECTBEHHBIN SOroush, rosopst o
HEOOXOMMOCTH 3aIllUTHl TIEPCOHATBHBIX NAHHBIX, & PaBHO HEMPUKOCHOBEHHOCTH YaCTHOW >KM3HH HACEICHUS
cTpassl [7].

Ha nene e, 04eBUIHO, YTO MPOOIIEMbI B3aHMOOTHOIIICHHUS BiacTei U Telegram je:kut B TOM, 4TO PyKOBOACTBO
POCCHUHCKOTO MECCEHKEepa OTKA3bIBACTCA OT Mepelay KaKUX-TH00 IMepCOHANBHBIX JAHHBIX MO0 TPEOOBAaHUIO Blia-
CTel, C MOMOIIBIO CyIeOHOT0 aKTa, — Oyap To MH(OpPMAIMK O MOJB30BATENIE WM €TO JINYHOW IEePENUCKH, CChlla-
ACh KaK pa3 Takd Ha MPHUBEPKEHHOCTh COOJIIOJICHHIO TIpaBa HA HEMPUKOCHOBEHHOCTh YaCTHOHM KU3HH. AHAIOTHY-
Hasl CUTyaIis BO3HUKIIA B TO Bpems U B Poccun — PockomHa30p GI0KMpOBa, B CBOE BpeMsi, JIOCTYII MOJIb30BaTe-
Jield B BBIIIEYKA3aHHYIO COIMANBHYIO CETh UMEHHO IO MPUYMHE 0TKa3a €€ aJIMUHUCTPALUH PEIOCTABIATH JOCTYII
NPaBOOXPAHUTENFHBIX OPTaHOB, 110 PEIICHHIO CYy/Ia, K INYHON HHPOPMAITUH MTOJIh30BaTENEeH.

Awnasornunbie OOBHHEHHsI ObUTH BBICKA3aHbI B OTHOIICHUH aaMuHucTpanuu Facebook u Whatsapp B nuite wmc-
MOJHUTENBHOTO AupekTopa Mapka [lykepOepra. OTMmedaercs, 4To MO CBEIEHUSM cyna B mpoBuHIMN Papc, KOTo-
poe Belo nieno, BhIIeyKa3aHHbIe KOMIIAHWW HapyHIMIH KOHQHIeHNUaIbHOCTh Moael [8]. Ho, Bo3Bpamasce k
¢axram, B oxHO Bpemsi Facebook u Whatsapp oTkaspiBaarch COTPYAHHYATH C BIACTSIMH TE€X CTPaH, B KOTOPBIX, 110
MHEHHIO 3amnaja, YCTAHOBWIICS aBTOPUTAPHBIA MM TOTAIUTAPHBIA MOJUTHUYECKUN PEXHUM, B BOIPOCE IMeperadn
CBEJICHHH, COCTABIISAIONINX COJIEpP)KaHNE YaCTHOM JKM3HU IOJIb30BaTENEH, M0 PEIISHUIO CyAa B paMKaX YTOJIOBHOTO
MIpecieI0BaHusl.

dopMabHO NEeKIapupysl TapaHTHH 3alUThl MIPaBa Ha HENMPUKOCHOBEHHOCTH YACTHOH JKW3HHU, 3aKOHOJATEIh
HaJIenui CyAeOHYIO U MPAaBOOXPAaHUTEIBHYIO CUCTEMBI CTPAaHBI IIPABOM BMEIIATENBCTBA B YACTHYIO JKU3HbB, B CIIy-
Yyae yroJIOBHOTO pa30oHpaTebCcTBa B OTHOIICHUH JIUIA U HEOOXOIUMOCTH PACKPBITHSI TEX MJIM MHBIX CBEJICHHH, CO-
CTaBJIAIOIINX COJIEPIKAaHUE TIMYHOM JKU3HHU, Oy TO KOPPECTIOHACHIINS WIIA UHYIO HH(OPMAIHIO O YeTIOBEKeE.

Kak npaBuio, nepenada cBeIeHUH, COCTABISIONIMX COACPKAHNUE YaCTHOHM KM3HU IPaXk[aH, 110 PELUICHUIO Cy/a,
NPOUCXOJMT B OTHOIICHHH MMOJUTHICCKUX aKTHBHUCTOB U JiesTeNel, BRICKa3bIBAOIINX UHYIO MOJIMTHYECKYIO MO3H-
U0, HeXKENMH MpUHATYIO0 B Mcnamckoii Pecriy6nuke Upan.

Tak, Hanpumep, coriacHo goknaxy OOH o curyanuu ¢ npaBaMu uenoBeka B Mpane, Tonbko 3a 2020 rog Oonee
57 4enoBek ObUIH apeCTOBAHBI 3a JOMYIICHUE PA3INYHBIX BHICKA3bIBAHUN B MH(POPMAIIMOHHOH ceTr « HTepHET», B
gacTHOCTH B «Instagramy, couunanbhoii cetn «Telegramy u Apyrux MecceHmKepax, B TOM YUCIIE 10 OOBUHEHHUIO B
«ockopbiaenuu Ilpopoka Ucnamay, a Takxke B CBSI3SIX C ONIMO3ULIMOHHBIMU CHJIAMU M MHOM IMOJIMTHYECKON OIIMO3H-
LIUOHHOM JIeATEIbHOCTH [4].

Takum 00pa3oM, MbI BUJMM TIOJATBEPKACHUE TE3UCA O TOM, YTO cepa 3aluThl TPAKJAHCKUX MPAaB U CBOOOJ
yenoBeka B MpaHe npuoOpeTaeT cOOCTBEHHBIH PEIMTHO3HBIN OKpac, KaK B IJIAHE 3aKOHOJATEIbHOM periiaMeHTa-
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MU TaKOH 3allUThI, TAK U B YaCTH MPAKTHYECKOHN pean3allui TaKuX MMOJIOKEeHUH. [lemaeM BBIBO, YTO HPAHCKOE
TOCYAapCTBO, MPEBHIIIE BCETO 3aIUIIAET HHTEPECH PETUTHH U O€30TTaCHOCTD CYIIECTBYIOIIETO TOCYIapCTBEHHOTO
CTpOSi, a yKe MocIie 3aHNMAaeTcsl 00ecrieueHueM rapanTHil mpaB U CBOOOT YeJIOBEKa U TpakJIaHWHA, B YACTHOCTH Ha
HEMPUKOCHOBEHHOCTh YAaCTHOU KU3HHU.
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IpuHnune! 1 GyHKIUN IOPUIAUYECKOH OTBETCTBEHHOCTH

Inuko A.P.,

Mo:xenxo H.C.,

IOpuanueckas mkoJa,

JanbHeBocTOYHBIN (enepaibHbIi YHUBEPCUTET

Annomauua: ¢ 0auHoU cmamve PACKpPblBAemcs CUCEeMA NPUHYUNOE IOPUOUYECKOL OMBECMEEHHOCU, KO-
Mopvle 8 C80eM eOUHCMBE U G3AUMOCE3U XAPAKMepUsylom meKyuiee coCmosHue 3aKOH00amenbHol 6asvl 2ocy-
oapcmea, a makdice OKaA3bl8AIOM 3HAYUMENbHOE GNIUSAHUE HA NPABONPUMEHUMENbHYIO OesimelbHOCHb, NHOIMOMY
Heobxoo0uma ux yemxas ouggepenyuayus. Ilo umozam Hacmosuye2o Uccied08anUs 6b10EIAEMCs ceMb NPUHYUNOS,
KOmopble ciedyenm OMHOCUMb UMEHHO K I0PUOUYECKOl OMEEeMCMEEeHHOCMU, A UMEHHO Cledylouue: 3aKOHHOCHb,
HeomepamumoCcms, CRpagediusocms, 000CHOBAHHOCHb, C80EBPEMEHHOCHb, Yenecoobpasnocmy, symanuzm. K mo-
MY dice, OaHHAS CIMAMbS NOCEAUEHA OCHOBHBIM HOOX00AM K NOHUMAHUIO QYHKYULL IOPUOULECKOU OTMBEeMCMBEHHO-
cmu 8 omeuecmeeHHoU npagoeoll dokmpure. B dannotl cmamve 6vi0enenvt u paccmompensv KapamenvHas, npe-
BEHMUBHASL, BOCNUMAMETbHASL U 60CCMAHOBUMENbHASL PYHKYUU. Bulio ommeueno, ymo KapameibHas, npesenmue-
HAs U GOCNUMAMENbHASL PYHKYUU IOPUOULECKOT OMBEMCIMEEHHOCMU CILYHCAM Peanu3ayuy 00HOU U3 21A6HbIX yeJell
10pUOUYECKOU OMBEMCIMEEHHOCTIU — NPEOOMBPAWEHUI0 COBEPUIEHUST HOBVIX NPABOHAPYULeHU. YOeneHo 6HuMaHue
NPAGONPUMEHUMENbHOU NPAKMUKe, PACCMOMPEHbl HEeKOMOopble peuleHusi cy008 6Hiombs om pationno2o 00 Kow-
cmumyyuonnoeo Cyoa Poccuiickoii @edepayuu. B OanHOl cmamve 0Xapakmepu3o8aHo mecHoe nepenjiemenue
NPUHYUNOS TOPUOUYECKOU OMBEMCMBEHHOCHU ¢ ee (YHKYUAMU, NOKA3AHA UX 63AUMOCE:A3b. buuiu npugedensvt u
OCMBICTEHbl MHEHUsL U3BECTHHBIX POCCULICKUX VUEHbIX 8 00ACmU meopuu 20cy0apcmed u npasa, chopmuposanda
CcOOCMBEHHAs, ABMOPCKAsL RO3UYUSL NO COOEPIHCAMETbHOU XAPAKMEPUCTIUKE KAXHCO020 RPUHYUNA IOPUOUHECKOU OM-
BEMCMEECHHOCIU U KANCOOU (DYHKYUU IOPUOUHECKOU OMBEMCMEEHHOCMU, ObLIU OaHbl OeQUHUYUU KAAHCO020 UC-
NOMb3YEMO20 NOHAMUSL.

Knrouesvie cnosa: opuduueckas omeemcmeeHHOCHb, 3aKOHHOCMU, CNPABeOIUBOCINU, 0OOCHOBAHHOCTU, HEOM -
BPAMUMOCIU, CBOEBPEMEHHOCU, YeLeCOODPAZHOCIU U 2YMAHUBMA KAPAMETbHAs (Wmpagnas), npesenmusHas,
B0CRUMAMENLHAS U BOCCTNAHOBUMENbHAS (PYHKYUU

Jos uurupoBanus: [uuko A.P., Moxenko H.C. Ipuniunsl U QyHKIIUKE IOPUAAIECCKONR OTBETCTBEHHOCTH //
International Law Journal. 2023. Tom 6. Ne 6. C. 144 — 148.

IMoctynuna B pemakuuto: 13 utons 2023 r.; [Ipunsra B nopadorannom Buje: S utonsd 2023 r.; Omobpena s
nyOomukanyu: 21 utomnst 2023 r.

Principles and functions of legal responsibility

Shichko A.R.,

Mozhenko N.S.,

Law school,

Far Eastern Federal University

Abstract: this article reveals the system of principles of legal responsibility, which in their unity and intercon-
nection characterize the current state of the legislative framework of the state, and also have a significant impact
on law enforcement, so their clear differentiation is necessary. Based on the results of this study, seven principles
are identified that should be attributed specifically to legal responsibility, namely the following: legality, inevitabil-
ity, justice, validity, timeliness, expediency, humanism. In addition, this article is devoted to the main approaches to
understanding the functions of legal responsibility in the domestic legal doctrine. In this article, punitive, preven-
tive, educational and restorative functions are identified and considered. It was noted that the punitive, preventive
and educational functions of legal responsibility serve to implement one of the main goals of legal responsibility -
to prevent the commission of new offenses. Attention is paid to law enforcement practice, some court decisions are
considered up to the district to the Constitutional Court of the Russian Federation. This article characterizes the
close interweaving of the principles of legal responsibility with its functions, shows their relationship. The opinions
of well-known Russian scientists in the field of the theory of state and law were given and comprehended, the au-
thor's own position was formed on the content of each principle of legal responsibility and each function of legal
responsibility, definitions of each used concept were given.
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M3yuuB HanMM4ECTBYIOIINE B POCCUHUCKON IPABOBOM JOKTPUHE TOUKU 3PEHUS O NPUHLINIAX, CAUTAEM YMECTHBIM
BBIJICJICHNE PUHLIUIIOB 3AKOHHOCMY, CRPAGEONUBOCIU, 0OOCHOBAHHOCIU, HEOMBPAMUMOCTIU, CE0EBPEMEHHOCTU,
yenecoobpasHocmu u npuHYUna 2ymanuzma. PaccMoTpuM KaxIelid U3 HUX OoJiee IeTaabHo.

IIpuHUKI 3aKkoHHOCMU TIOAPAa3yMEBAET B IIEPBYIO OYEPENDb NPUBJICUCHHE K OTBETCTBEHHOCTH TOJIBKO Ha OCHOBE
JEHCTBYIOLIETO 3aKOHOAATENbCTBA. 10 €CTh, Al TOro 4TOOBl MPUBJIEYD JIMLO WM TPYIIY JHL K IOPUANIECKOU
OTBETCTBEHHOCTH, UM HJIM MU JOJDKHO OBITH COBEpIIEHO MPOTHBOMpPABHOE JEsSHHE, HapyLIalomee TUCTIO3UINIO
KOHKPETHOH MpaBoBOil HOpMEL. 11 B COOTBETCTBUU € CaHKIMEW HapyIIEHHOW HOPMBI NpaBa JUIO0 WU IPYyTIa JINIL
MOXET OBITh IIPUBJIEUCHA K OTBETCTBEHHOCTH. BO-BTOPBIX, OTBETCTBEHHOCTh HAIAraercsl yoJHOMOYEHHBIM Ha TO
opranoM. Tak, [IpecHeHckuii pailoHHBIH cyn ropona MockBa, K BEGHHIO KOTOPOTO OTHOCUJIOCH JJAHHOE JIEJI0, BhI-
Hec npurosop 08.09.2020 no aemy Ne 01-0292/2020 (u3menen ot 22.10.2020) ogHOMY H3BECTHOMY aKTEpy B BUJE
7.5 net konouum obmero pexxuma [10]. B-TpeThux, mporecc BO3NOXKEHUS U pean3allii FIOPUINIEeCKON OTBET-
CTBEHHOCTH HPOHMCXOAMT CTPOr0 B COOTBETCTBHM C IPOLECCYaJbHBIM 3aKOHONATEIBCTBOM, YTOOBI HCKIIOYHUTH
CBOEBOJIME U MPOW3BOJ B OTHOLICHWU NMPUMEHEHHUs 3aKOHa. TakuM 00pa3oM, 3aMETHM, YTO MPUHIUI 3aKOHHOCTH
SBJISIETCS TapaHTHEl MPaBOMEPHOT0 MPUBJICUEHUS JIMLA K IOPUINIECKON OTBETCTBEHHOCTH.

CopnepxaHue MPUHLMIA CHPAGedIU80Cmy IPEACTABIAECTCA HaM JOBOJIbHO 00beMHBIM. HauHem ¢ Toro, uto Mme-
pa Haka3zaHUs JOJKHA COOTBETCTBOBATH TSKECTH NMPOTHUBOIPABHOTO JIESHUS, a TAKXKE€ YUUTHIBATh CMsTYalolue U
orsiryaromue obctosTenbcTBa [4]. HecoMHeHHO TpyOBIM HapylIeHHEM MPUHIIMIIA CIIPAaBEATUBOCTH SBIISICTCS TIPH-
MEHECHNE HaKa3aHWs] HE K KOHKPETHOMY JIMIly, KOTOpPOE COBEPIIWIO MpaBOHApYIIEHHE. Takoe BO3MOKHO, HAIPH-
Mep, B apMHUH, KOTJa KOMAHIUP HaKa3bIBaeT LEJIO€ MOApAa3JEIeHNE, a HE HENMOCPEICTBEHHO BUHOBHHKA, OIHAKO
310 3amnpemieHo M. 86 raBbl 4 JucnumnuHapHoro ycraBa Boopyskennwix Cun Poccuiickoit denepaunuu ot
10.11.2007 N 1495 pen. ot 01.02.2021 [5]. Takxe crpaBeIINBBIM CYUTaEM MPaBUIIO: «3a OJHO MPOTHBOIIPABHOE
JlesiHAE TIPaBOHAPYIIUTENb HAKA3bIBACTCs JUIIb OAUH pa3y». Tak, B coorBeTcTBUU ¢ Kogexcom Poccuiickoit dene-
paruu 00 aIMUHUCTPATUBHBIX NpaBoHapymeHusx ot 30.12.2001 N 195-®3 pen. ot 26.05.2021 (manee mo TekcTy
Kopekc 06 aqMuHUCTpaTHBHBIX NpaBoHApymeHusX PD) HUKTO HE MOXKeT OBITh HaKa3aH JIBAXK/BI 32 OJHO H TO JKE
aJIMUHHUCTpAaTUBHOE NpaBoHapywmenue [2]. CnpaBeyiuBbIM ABISIETCS M TOT (aKT, YTO 3aKOH, yCTaHABIMBAIOLIUH
Oojiee CypoBYIO OTBETCTBEHHOCTh, HE UMeeT 0OpaTHOW cuiibl. I Ha000poOT, €Ciii HOBBIA 3aKOH CMSTYaeT OTBET-
CTBEHHOCTh, TO NMPUMEHSETCS UMEHHO OH B COOTBETCTBUU cO CT. 54 Kouctutynuu Poccuiickoit deneparuu ot
12.12.1993 pen. ot 01.07.2020 (manee no tekcty Koncrurymus P®) [3]. Kak MBI BUIUM, MIPUHIIAIT CIIPABEIITHBO-
CTH HallleJI CBOE OTPaKEHUE B CAMBIX pa3HOOOPa3HBIX HOPMATHBHO-IIPABOBBIX aKTax.

[anee, paccmatpuBasi IPUHLIUI 000CHOBAHHOCU, 3AMETUM, YTO JUISI HACTYIUIEHUS IOPUINYECKO OTBETCTBEH-
HOCTH, HEOOXOAMMO, BO-TIEPBBIX, BBISIBUTH BCE MPU3HAKU COCTaBa MIPOTHBONPABHOIO JESIHUS, a BO-BTOPBIX, HEOO-
XOJUMO IPHUBECTH TOCTATOYHOE KOIMYECTBO AoKazaTenbCTB [4]. Ctaths 8 YronosHoro Kogekca P® 3akpemnser,
YTO YTOJIOBHAS OTBETCTBEHHOCTh BO3HUKAET TOJIBKO 3a TO AESIHHE, B KOTOPOM MPHCYTCTBYIOT BCE NMPHU3HAKU COCTa-
Ba mnpectymuieHus [13]. OraensHO M3 cocTaBa MPOTHBOIPABHOIO JIESTHHSI BBIHECEM HATWYHME BHHBI, TTOCKOJIBKY
Koncrurymumonnsiii cyn Poccuiickoit deneparnun B cBoem Ilocranosnenun ot 30.07.2001 N 13-IT1 «Ilo gemy o
MIPOBEpKE KOHCTUTYIIMOHHOCTH TMOJOXEeHHUH MOANMyHKTa 7 myHKTa 1 ctaTeu 7, myHkTa 1 ctathu 77 u myHKTa 1 cTa-
Teu 81 denepanbHOro 3akoHa «O0 HMCHOJHUTEIHLHOM MPOU3BOJICTBE» BBIJACIACT HAJTWUYME BUHBI (Kak dJIEMEHTa
CyOBEKTUBHON CTOPOHBI COCTaBa MPABOHAPYIICHUS) OAHUM M3 CAMOCTOSTEIBbHBIX MPUHIMIIOB IOPUANYECKOMN OT-
BeTcTBeHHOCTH [7]. Takum oOpa3oM, ecny HET BceX NMPHU3HAKOB COCTaBa NMPABOHAPYLIEHHS U HEOOXOIUMBIX €ro
JIOKa3aTeNbCTB, TO OTCYTCTBYET M OCHOBAaHWE MPUBJICUEHUS JINIA K FOPUINIECKON OTBETCTBEHHOCTH.

JoxTop 1opunmuecknx Hayk A.A. Kimumac moa HpUHIUIIOM Heomsepamumocmu TIOHUMAeT 005S3aTeNbHOCTh
HACTYIJICHUS! OTBETCTBEHHOCTH 32 COBEPILEHHO JII000E MpaBOHApyIIEHNE, KaKyI0 CTETIeHb OOIECTBEHHOH ONacHo-
¢t oHO Obl HU Hecuo [1]. Cxoxero mueHus npuaepxkuBatorcs H.M. Maty3os u A.B. Manbko, yka3siBas, 9TO «Bce
MIPOTUBOIIPaBHBIE AEIHUS JOJDKHBI PACKPHIBATHCSA, BHHOBHBIE HECTH OTBETCTBEHHOCTHY [4].

OpHako cienyeT OTMETUTh CYIIECTBOBAHUE TAKOIO MOHSTHS KaK CpPOK AABHOCTH. Tak, Hampumep, 4. 1 ct. 83
Yronosaoro Kogekca PO 3akpensier, 4To B CBSI3U ¢ HEMCIIOIHEHHEM OOBUHUTEIBHOTO IIPUTOBOpA Cyla B TEUEHHUE
CPOKOB JIaBHOCTH JIMIIO OCBOOOXKIaeTCs OT OTObIBaHMs Haka3anus [ 13]. Hannume caMux cpoKOB JABHOCTH CUHTAEM
000CHOBaHHBIM, ITOCKOJIbKY NMPUBJIEYEHUE JIMIA K OTBETCTBEHHOCTH IO MX HCTEUYEHUH YK€ HerenecooOpa3Ho. B
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CBS3M C 3TUM OTBETCTBEHHOCTH JIOJDKHA PEATTM30BBIBATHCSA B MAKCHUMAJIBHO KOPOTKHE CPOKH, B UEM U 3aKIIOYAETCA
HPHHIUI C80€BPEMEHHOCIU UNU dHce npuHyun ovicmpomsr [11].

[Ipunnun yenecoobpasnocmu, 9TO OYEBUAHO W3 STUMOJIOTUH JAHHOTO CJIOBA, 03HAYA€T COOTBETCTBUE MEPEI
IOPUINYECKON OTBETCTBEHHOCTH €€ 1ensaM. Tak, 4. 1 cT. 75 YronosHoro Koaekca P® ycranaBmuBaeT, 4To JIUIIO,
KOTOpOE BIIEPBBIC COBEPILUIIO MPECTYIUIEHUE HEOONBIION TSHKECTH, JOOPOBOIBHO SIBUIIOCH C MIOBUHHOM, CIIOCO0-
CTBOBAJIO PACCIICAOBAHMIO JAHHOTO IPECTYIICHNS, BO3SMECTIIIO yIIepO MM APYTUM CHOCOOOM 3ariaguiio MpHyu-
HEHHBIH Bpe/, MOXKET ObITh OCBOOOXIEHO OT YrOJIOBHOM OTBeTCTBeHHOCTH [13]. B nanHOM ciy4ae nmpeBeHTHBHAs
1eINb FOPUANIECKON OTBETCTBEHHOCTH C OOJBLION JI0Jel BEpOATHOCTH peanusyercs u 0e3 Haka3zaHMs MpaBOHApY-
mutens. CIoXHbIe, aJbTePHATUBHBIE U CMEIIaHHbIE (CI0KHO-aIbTEPHATUBHBIE) CAaHKIMU ITO3BOJISIOT JIydlle pea-
JIM30BBIBATH MPUHLIUI LIEI€CO00Pa3HOCTH.

ITocneanum paccMaTpuBaeMbIM HaMU MPUHLIMIIOM FOPUIMYECKON OTBETCTBEHHOCTH SBISAETCS NMPUHLUI 2yMa-
Husma. OH 03Ha4YaeT, YTO MPABOHAPYLIUTENIO HU B KOEM CIIydae He JOJKHBI IPUUUHSITHCS HPABCTBEHHbIE U MHBIC
CTpaJaHusl ¥ YTO €r0 JTOCTOMHCTBO HE JOJDKHO yMmamatbes [11]. JlaHHBIH mpHHIUN 3aKpeTuisieTcss B JOKYMEHTax
pasHoro ypoBHA. Tak, m. 2 ct. 21 Konctutyuuu P® roBoput o 3ampere yHHKEHHS YEJIOBEYECKOIO JOCTOMHCTBA
[3]- Yacts 3 c1. 1.6 Konekca 00 aqMHUHUCTPAaTHBHBIX MpaBOHApYyLIeHUsIX PD He momyckaeT nmpu NpUMEHEHUH aj-
MHUHHUCTPATUBHBIX MEP HNPUHY)KICHUS YHIDKAIOIIUX YEIOBEUYECKOE TOCTOMHCTBO PELICHUH, NEHCTBUM MU xKe 0e3-
neiictuii [13]. Cxoxee conepanue uMmeer U 4. 2 cT. 7 YronoBHoro Koaekca PO Tonbko npuMeHUTENBHO K yTO-
JIOBHO-TIPAaBOBBIM MepaM Bo3leicTBus. OfHAKO B Hell BAOOABOK yKa3bIBaeTCs 3alpeT NMPUUMHEHUS (QU3NIECKUX
ctpaganuii [13]. 3akperyieHHOCTh IPUHITUIA TYMaHU3Ma B Pa3lIMYHBIX JOKYMEHTAaX 03HA4aeT ero HECOMHEHHYIO
Ba)KHOCTb.

TakuM 00pa3oM, CYIIECTBYIOT Pa3IMUHbIC B3TJSABI M TOUKW 3PEHHS OTHOCUTEIHHO MEPEYHs NPUHIUIIOB IOpH-
JMYECKOW OTBETCTBEHHOCTH. MBI K€ CUNTaeM OCHOBOIIOJIATAIOIINMH U3 HUX NPUHIUIBI 3aKOHHOCHU, CHPABEONU-
gocmu, 060CHOBAHHOCTNU, HEOMEPAMUMOCTU, CBO0EBPEMEHHOCMU, YeaecoobpasHocmu u npunyun ymanusma. 11o
HallleMy MHEHUIO, BCE OHH MMEIOT OJIMHAKOBYIO CTENEHb Ba)KHOCTH, Y NMPH MTHOPUPOBAHHU XOTsI ObI OJHOTO U3
MIEPEYUCIIEHHBIX IPUHIIUIIOB TEPSETCS U Pa3MBbIBAETCs CYIIHOCTh IOPUANYECKON OTBETCTBEHHOCTH.

ITox camum morsiTeM ¢GyHknus B prmocopun NOHUMAETCS HEKas POJib, 00S3aHHOCTH MK ke pabota [6]. Co-
OTBETCTBEHHO ()YHKLUS FOPUANYECKOM OTBETCTBEHHOCTH — 3TO Kakasi-To paboTa, 00sS3aHHOCTh IOPUINYECKON OT-
BeTrcTBeHHOCTH. M.II. TpodumoBa ompenenser (QyHKIHMH FOPUANYECKON OTBETCTBEHHOCTH KaK BayKHEHIIIHE
HalpaBJIeHUs] €e BO3ACHCTBHSA Ha OOILECTBEHHBbIE OTHOILEHMS, Oiarofapsi KOTOPBIM IPOUCXOIOUT JOCTHIKEHHUE
YCTaHOBJIECHHBIX 1enei [12]. Crnemxyer OTMETHTb, UTO U U (PYHKIIUU IOPUANYECKON OTBETCTBEHHOCTH TECHO Tie-
pETIETeHBl MEXKIy cOOOM, U3 OJHOTO BBITEKAeT Apyroe. Bo3Bpamasch Kk QyHKOUSAM, OOpaTHM BHHMaHHE, YTO B
OCHOBHOM B IOPHJMYECKON HAayKe BBIICISIOT YeThpe QYHKIUH — KAPAMenvHylo (Wmpaguyro), npeseHmusHyo,
60CRUMAMENLHYIO U 8occmanosumenviyio. Ha HUX Mbl TOIpOOHO U OCTAHOBUMCSI.

Kapamenvhas GhyHKIMS 3aKkiovaeTcs B Kape MpaBOHAPYIIUTENS 3a cojiesiHHoe. OHa pean3yercsl B BUje HaKa-
3aHUI KaK JITYHOTO XapakTepa, Tak U UMYIIECTBEHHOTO, B BUJ/IC OTPaHUUEHHUS [IPaB U CBOOO/] TIPABOHAPYIIUTENS H
(1) BO3TIOXKEHUS HA HETO JIOTIOJIHUTENBHBIX o0s3aHHOcTed. Tak, 4. 1 cT. 105 YronosHoro Konexca P® npeny-
CMaTpUBaeT 3a YOUHCTBO JIMIIeHNE CBOOOIBI Ha CPOK oT 6 70 15 net (Hakazanue jauaHOro Xapakrepa) [13]. Taxxe
K HaKa3aHWSIM JIMYHOTO XapaKTepa OTHOCATCS aJIMUHUCTPATHBHBIN apecT, JUIIEHUE CIIeNHaNIbHOTO MpaBa, JIUIIIe-
HHE 3BaHMS WIM YMHA, NCTIPABUTEIIbHbIE pa0OThl U HEKOTOpHIE Apyrue. HakazaHusMH jke UMYILIECTBEHHOIO XapakK-
Tepa ABJIOTCA WTpad, B3bICKAHNE HEYCTOMKH M KOH(HUCKALUS UMYIIECTBA, OAHAKO HEKOTOPbIE YUEeHbIe 100aBIs-
I0T B 3Ty KaTE€rOpHIO MCIPABUTENIbHBIE PaOOThI, MTOCKOJIBKY MPH MX BBIOJHEHUH YACPKUBAETCS OIMpPEIEICHHBIN
nporeHT 3apabotHoii twiatel. Yacts 2 cT. 12.9 Kojekca 00 aIlMUHHUCTpAaTHBHBIX MpaBoHapylieHusx PO ycranas-
JIMBAET 3a MPEBBILICHUE YCTAHOBICHHON CKOPOCTH JIBIKEHHS TPAHCIIOPTHBIM CPEICTBOM Ha BeIMYUHY Oojee 20,
HO He Oosee 40 kmmomeTpoB B yac mrpad B pazmepe 500 pyoseii [13]. Takke Haka3aHUS JTUYHOTO U UMYIIECTBEH-
HOT'O XapaKTepOB MHOT/Ia HA3HAYAIOTCS BMECTE B KaueCTBE OCHOBHOTO M JIOTMONHHUTENbHOTO. Hampumep, 4. 1 cT.
162 Yronosroro Kogexkca P® oxHuM n3 BapmaHTOB HaKa3aHUS YeNIOBEKA, COBEPILUBILETrO pa30oii, mpegycMaTpu-
BAeT HE TOJIBKO JIMIIEHHE cBoOoxbl, HO U wmTpad [13]. OxHako 3amMeTUM, YTO HaKa3aHHE HE CaMOLEllb, a JIMIIb
CPEJICTBO peaTH3aIiH CIEAYIOMEeH (PyHKINH IPUINIECKO OTBETCTBEHHOCTH [4].

Ilpesenmuenasa HyHKIUSI COCTOUT B MPENOTBPAIICHNN M MIPEAYIPEXIESHUN COBEPIICHHUS HOBBIX ITPOTHUBOIPAB-
HBIX JIeTHUN B OyaymieM. DTH NPOTUBOIIPABHBIC AESHUS MOTYT OBITh COBEPIIEHBI KaK TEM K€ JIMIIOM, KOTOPOE YKe
MPHUBIIEKAJIOCh K IOPUINYECKON OTBETCTBEHHOCTH, TaK W JIPYTHMH JIMLAMH. B COOTBETCTBHH C 3THUM BBIACISAIOT
yacmuyio u oowyio npesenyuio [1]. Cytb uacmnoti npegenyuy B IPeIOTBPAIISHAN COBEPIIICHIS TPaBOHAPYIIICHIS
caMMM HpaBOHAPYIIUTEIEM. DTO JOCTUTaeTcs AByMs criocobamu. Bo-mepBbIX, ecim paccMaTpuBaTh YIOJIOBHO-
NPaBOBYIO OTBETCTBEHHOCTb, MOCJE COBEPIICHHUS MPECTYIJICHHWS B OTHOILCHWU MPECTYNHHKA 4YacTO BBIOMPAIOT
HakKa3aHHe JUIIeHHE CBOOOIBI, €CJIM TAKOBOE, KOHEYHO Ke, MPEyCMaTpUBaeTCs CaHKIUeH nmpaBoBoi HOpMBL. [1o-
Jy4aeTcsl, YTO MPECTYIMHUK (HU3NUECKH HE MOXKET COBEPIIUTH MHOTHE NPECTYIUICHUSI BBUAY TOTO, YTO OH HAXOAMT-
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cs1 3a pemeTkol. ONsATb-TaKyu NPUBEIEM NPUMEP C OAHUMH M3BECTHBIM aKTE€POM, KOTOPBIH ObLI OTmpaBiieH Ha 7.5
JIET B KOJIOHUIO 0011ero pexuma. OH OblI IpU3HAaH BUHOBHBIM [IpecHEeHCKMM pallOHHBIM CyIOM roposa Mocksa 1o
npurosopy ot 08.09.2020 mo gemy Ne 01-0292/2020 (m3menen ot 22.10.2020) B HapyIIEHUH MPaBUI JOPOKHOTO
JBWDKEHUSI, TOBJIEKIIEM MO HEOCTOPOXKHOCTH CMEPTh YeJIOBEKa U COBEPILIEHHOM B COCTOSHMM onbsHeHus [13]. Ta-
KUM 00pa3oM peanusyercsi QyHKIMS YaCTHOW MPEBEHIHH, BEAb 3TOT 3aCIyXKEHHBIH apTUCT Poccun Kak MUHEMYM
B TCUCHHE BPEMEHU HAXOXIEHHS €ro 3a PELIETKOH He CMOXKET COBEPIIUTH TaKoe K€ MpecTyIuieHue. Bo-BTopsix,
(yHKIHMS 9aCTHOM MPEBEHIMH peannu3yeTcs uepe3 0ojee CTPOryI0 OTBETCTBEHHOCTD 332 COBEPILCHHE TEM K€ JIUIOM
TOTO K€ MpOTHBONpaBHOro AesHus. Tak, 4. 7 cr. 12.9 Komekca 006 aqMUHUCTPaTUBHBIX NpaBOHApyumeHUsX PO
IpeayCcMaTpUBaeT 3a MOBTOPHOE IPEBBILIEHUE CKOPOCTH AOPOKHOIO IBIKEHUS Ha BelnM4YMHY Oosee 80 Kuimomert-
POB B yac HaKa3aHUE B BUJE JUILCHUA MpaBa yNpaBieHUs TPAHCIOPTHBIMU CPEICTBAMHU HA CPOK OIuH rox [2]. B
Cllydae ke MepBOro pojia TAKOTro HapyIICHHs IPUMEHSIETCS MEHbIIAsi Mepa HaKa3aHUs: MOXKET ObITh HAJIOKEH JTH00
mrpad, 1udo JMiIeHne MpaBa yIpaBiICHUS TPAHCIOPTHBIM CPEICTBOM Ha CPOK 6 MeCsLeB B COOTBETCTBHHU C Y. 5
ct. 12.9 Kozmexca 00 anMuHUCTpaTHBHBIX mpaBoHapymeHusax PD [2]. Obwasa npesenyus B CBOIO 0Yepeb 3aKIIIO-
YaeTcsl B MPENyPexKACHUH COBEPILIECHHsI TPaBOHAPYIICHUH IPYTUMH JIMLIaMH, KOTOPbIE, BUsl HAaKa3aHUsl IpaBoHa-
pyLIHMTENEeH U He yKelasi TAKUX e MOCIeCTBUM T ce0sl, BO3AEPKUBAIOTCS OT Pa3IMYHOIO POJia MPOTUBOIIPABHBIX
NESTHUM.

Cxoxell ¢ TpeBeHTUBHON (DyHKLUEH SBISIETCS 60cnumamenvHas, KOTopas COCTOUT MPEeXIe Bcero B popMupo-
BaHHUH y JIIOACH yBaXXUTEIBHOTO OTHOWICHHS K mpaBy. CyOBeKT TOHMMAET, KaK, 32 YTO M [OYeMY HaKa3bIBaeTCs
NPaBOHAPYIINTENb, U TIO3TOMY HE HapyIlaeT 3aKOH caM. POPMUPOBAHUIO JAHHOTO MOHUMAHHSI YaCTUYHO CIOCO0-
CTBYeT MOTHBHPOBOYHAS YacTh cyAeOHOro pemeHus. Tak, B mocranoBinennu llpesnamyma Bepxosroro Cyma PO
ot 07.04.2021 N 168-I120 «Ilo Han3opHOii x)ayobe ocyxxaeHHOro Pacnytuna A.A. Ha npuroBop Upkyrckoro o6-
jacTHoro cyna ot 28 ampens 2015 r.» B MOTUBUPOBOUYHOM YacTH yKa3blBaeTcd, oueMy rpaxnanuny A.A. Pacmy-
TUHY NPHUCY)XIAeTCs MMEHHO TO Haka3aHue, KoTopoe mpucysxaaercs [9]. Jlannas GyHKIUS IOPUANIECKON OTBET-
CTBEHHOCTH TECHO CBS3aHa C MPEABLAYIIEH, TOCKOIBKY BOCIIUTAHUE B JyXE YBaXKCHHS K 3aKOHY YICPKHBAET CyOh-
€KTOB U OT €T0 HapyILIEHHUs.

Boccmanosumenvhaa GpyHKIMSA IOPUANIECKON OTBETCTBEHHOCTU CTaBUT MEpes COOOH 1esib KOMIIEHCAUU MIPH-
YHUHEHHOI'0 MaTe€pHaIbHOro JMO0 MOPANbHOrO yiepoa, Lielb BOCCTAHOBJICHHUS B MPEXXHEM COCTOSHHUM HUMYLIECTBA,
npaB cyObekToB. OHa NposBIIseTCs Hanboliee ApKo B rpakaaHckoM mpase [11]. Onpenenenue CyneOHO#M KoIeruu
o rpaxkgaHckuM aenam Bepxosroro Cyma P® ot 23.03.2015 N 32-KI'14-20 «Ilo ucky AdanacseBoii JLA. x de-
JiepaTbHOMY Ka3zeHHOMY yupekaeHuro «BoiickoBas wacte N <..>» u MuHuncrtepctBy 06opons! Poccuiickoit Dene-
pauMy 0 KOMIIEHCALMM MOPaJIbHOTO BpEAa...» TJIACHUT, YTO «IIPaBO TPaKIaHWHA HA BO3MEIIEHHE BpeAa, PUYH-
HCHHOT'O JXU3HHU WJIN 300pPOBbIO, ABJIACTCA OAHUM M3 OGIHerI/ISHaHHI)IX OCHOBHBIX HEOTUYKAACMBIX IIpaB U CBO60,Z[
YeNI0BEeKa, IPOU3BOAHO OT MpaBa Ha >KM3Hb U OXpaHy 3J0POBBS, MPSIMO 3aKperuieHHbIX B KoHctuTymu Poccnii-
ckoit ®enepanun» [8]. B mpumep nmpusenem cr. 1123 I'paxxaanckoro Kogexca P®, koTopas npenocTaBiseT 3aBe-
HIATEITI0 B ClTydae HapyIIeHUs TalHbI 3aBEIIaHts TIPaBO OTPEOOBATh MOPATBHYIO KOMITCHCAIHIO.

Takum 00pa3om, OTMETHM, YTO QYHKIHH IOPHIUIECKONH OTBETCTBEHHOCTH MAaKCUMAaJIbHO TECHO CBSI3aHBI APYT C
JPYroM M 4TO XapaKTEePHU30BaTh MX 10 OTACIHHOCTH MPEICTaBIsACTCS 3aTpYAHUTENbHBIM. OCOOEHHO 3TO KacaeTcs
nepBeIX Tpex (QYHKIMHA — KapamenvHou, NpeseHmueHOU U G0CHUMAmenbHol, Bellb BCE OHHM BBHIMOIHSIOT TaKylo
1eJIb FOPUANYECKOI OTBETCTBEHHOCTH KaK IIPEJOTBpPAIlEHUE HOBBIX IPaBOHAPYLLICHUH.
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KoHcTuTynIHOHHO-TIPaBOBOE peryJinpoBanme cratyca 3emn B Poccuiickoii Penepanun

Tponuna E.I'., kaHauaaT NoJUTHYECKUX HAYK, TOLEHT,
Tyabckuii rocynapcTBeHHbIN negarornyeckuii yansepeurter uM. JI.LH. Tosxcroro

AnHomauua: ¢ cmamve paccMampueaemcsi cooepiicanue u 3HayeHue 3akpenisemozo ¢ Koncmumyyuu P®
cmamyca 3eMIu KAK OCHO8bl JCUSHU U 0eSMEeNbHOCIU HAPOO08, NPOACUBAIOWUX HA COOMBEMCMEYIoweli meppu-
mopuu. TIposooumcs Mvicib 0 MOM, YMO, NOMUMO XO3AUCMEEHHOU YEHHOCIU, 3eMJI, IO CMBICTY KOHCTRUMYYUOH-
HbIX HOpM, HAOeNleHa CIamycom NpUpoOH020 00beKma KaK COCMABHON 4acmu npupoobl, Hyxcoauelics 8 0coobom
omuouteruu u 3awume. O Kakom Obl cmamyce U Kame2opuu 3eMIu He Wid peyb, YHUBEPCATbHBIL XAPaKmep umeem
NPUHYUN RPUOPUMEMHO20 COOMIOOEHUsL NPUPOOOOXPAHHBIX MPeb0B8anULl U IKOJI020-NPABOBHIX HOPM, 6E30NACHOCTHU
yenogexa npu ee ucnoivzoeanuu. I[lo muenuro asmopa, smo cnocobcmeyem obecneuenuio OAIAHCA YACMHBIX U
NYOIUYHBIX UHMEPECO8 NPU Peau3ayull 3eMelbHblX NPAGOOMHOWEHUN, A MAaKdice npednoiazaem OnmumMaibHoe
coomuouleHue NOTHOMOUUL U dhhexmugnoe 3aumodelicmaue Opean08 YnpagieHust pasiuiutblx YPosHell.

Takum 0bpazom, xapaxmep KOHCMUMYYUOHHO-NPABOBO2O 3AKPENIEHUSL CMAMYCA 3eMIu, NPUSHAHUE ee MHO20-
AcneKmHOCmU, 3aKOHO0ameNbHoe onpedeiienue 3eMalu KaK npupooOH020 pecypca U npupooHo2o obvekma, mpeoy-
10We20 0co00ll OXPaHvl U 3auUmyl, AGNIAEMCI UMNYILCOM PA3GUMUSL OMEYeCMBEHH020 3aKOHO0AMeNbCmaa no ny-
mu co30anusi HeOOXOOUMBIX YCI08ULL 0I5l PAYUOHATILHO20 U IPPEeKMUBHO20 UCNONB308AHUSL, OEPENCHO20 COXpaHe-
HUSL U NPeYMHODICeHUs. 3eMeNbH020 (honda Poccuu - ee nayuonanbho2o boeamcmaa.

Knrouesvie cnosa: Koncmumyyus, semis, npupoonwiil 00bekm, Rpupooublil pecypc, COOCMEEHHOCMb HA 3eMII0,
oxpawna 3emau

Jas nutupoBanus: Tpouuna E.I'. KoHCTUTYHMOHHO-IPaBOBOE PEryIHpOBAaHUE cTaTyca 3eMiM B Poccuiickoil
Deneparuu // International Law Journal. 2023. Tom 6. Ne 6. C. 149 — 154,

IMoctynuna B pemakuuto: 18 utons 2023 r.; [Ipunsara B nopadorannom Bune: 9 urons 2023 r.; Omobpena s
myOommkanym: 21 utomnst 2023 1.

Constitutional and legal regulation of the status of land in the Russian Federation

Tronina E.G., Candidate of Political Sciences (Ph.D.), Associate Professor,
Tula Lev Tolstoy State Pedagogical University

Abstract: the article examines the content and significance of the status of land enshrined in the Constitution of
the Russian Federation as the basis of life and activity of the peoples living in the relevant territory. It is suggested
that, in addition to economic value, land, within the meaning of constitutional norms, is endowed with the status of
a natural object as an integral part of nature in need of special treatment and protection. No matter what status
and category of land is discussed, the principle of priority compliance with environmental requirements and envi-
ronmental and legal norms, human safety in its use, has a universal character. According to the author, this con-
tributes to ensuring a balance of private and public interests in the implementation of land legal relations, and also
assumes an optimal balance of powers and effective interaction of management bodies at various levels.

Thus, the nature of the constitutional and legal consolidation of the status of land, the recognition of its multi-
dimensional nature, the legislative definition of land as a natural resource and a natural object requiring special
protection and protection, is the impetus for the development of domestic legislation towards creating the neces-
sary conditions for rational and effective use, careful preservation and multiplication of the land fund of Russia -
its national wealth.
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i MHOTMX TOCYyIapcTB MUpPa COAEPKAaHUE M XapaKTep MOJUTUKU B O0NACTH 3€MENbHBIX OTHOIICHUH UMEIOT,
0e3 nmpeyBeIMUYeHUs, CyJbOOHOCHOE 3HaUeHHe, TaK KaK OHU HAIPsMYIO CBsI3aHbI C pealu3alueil 3amgau obecrede-
HUsI HallMOHaJIbHOM Ge3omacHocTy. Ha mpoTshkeHnn MHOIOBEKOBOIO MCTOPHUYECKOTO IyTH pas3Butusi Poccun pe-
TYJIMPOBaHUE MPABOBOIO CTaTyca 3€MJIM M NPHOPHUTETHl arpapHOW MOJUTHUKHA HEU3MEHHO BXOJWIN B TOBECTKY
HanOoJiee aKTyalbHBIX Ul TOCYAAapCTBa BOMPOCOB. DPQPEKTUBHOCTh MX PEIICHHS B 3HAYUTEIBHOH CTerneHu o0y-
CJIaBJIMBaja COJAEPKaHUE U TEMIIbl €r0 YKOHOMHYECKOTO Pa3BUTHS, BO3MOXKHOCTh 00ECIEeUeHHs COLUAIbHOM cTa-
OWJILHOCTH, W, B KOHEUHOM CUeTe, OKa3blBaja CYIIECTBEHHOE BIHMSAHUE HA CYAb0Y BCEro OOIIEeCTBa.

PesynbTathl, B TOM 4HCiIe ycleXu U MPOOJIEMBI YIPABICHHUS 3eMEIbHBIMA OTHOILCHUSMH, PE3YJIbTaThl PEIICHHS
BOIPOCa COOCTBEHHOCTH HA 3E€MIIIO, SIBJISUIMCH BAXKHBIM (DAKTOPOM COLMAIBHO-TIOJIMTHYECKOrO Pa3BUTHA. JTO, B
YaCTHOCTH, TTOATBEPKIACT OMBIT KPECThIHCKOH pedopmel B Poccum m oTMEHBI KpenmocTHOTo TpaBa B 1861 r., co-
OBITHA pycCKUX peBoionri Hadana XX B., «'BO3JIEM» KOTOPBIX SIBISJICS TaK M HE PELICHHBIA arpapHbId (3eMelb-
HBII) BOIIPOC B CTpaHE, TJIe «CETbCKOe XO3SMCTBO €CTh OCHOBA HApOIHOTO X03siicTBay [1]. IlpuHSTHIE B UuCIE
TIEPBBIX 3aKOHOIATEIHHBIX aKTOB COBETCKOM BIacTH, «JlekpeT o 3emie» ot 26 okTsa0ps 1917 1., a mo3xke — JlekpeT
«O counanuzanuu 3emim» ot 9 ¢espans 1918 r., 3aKperisuTi HOBYIO KOHUETIUIO TOCTPOCHUS 3eMENbHBIX MPaBo-
OTHOLICHUH, MPENONaraBIIyl0 OTMEHY YaCTHOM COOCTBEHHOCTH Ha 3eMIII0, €€ HAMOHAIN3AINI0, YPaBHUTEIHLHOE
Y TPYJIOBOE 3€MJIETIONB30BaHue [2].

B nocnenytomtue roast kype 3emensHoi monutukn CCCP Haxomuicsi B Hepa3pbIBHOHN CBSI3HM € OOIIECTBEHHBIMHU
MpoleccaMd U OTpaXkall — KIJIIOUeBble TEHAEHIUH SBOJIIOLMM HE TOJBKO 3KOHOMHUYECKHX, HO M COIMAJIBHO-
MOJIUTUYECKUX OTHOUICHUH. BpUT MpoiIeH CIO0KHBIM U NPOTUBOPEUYUBBIN NYTh OT 3aKOHOJATEIBHOIO NMPU3HAHUSA
«rOCYIapCTBEHHOW COOCTBEHHOCTH Ha 3€MJII0, BO3HUKILEH B Pe3ylbTaTe HAIMOHAIN3ALHUN», B KAUECTBE «OCHOBBI
3emenbHBIX oTHOHIEeHUH B CCCPy», no moarsepxkaenus B PCOCP MHOT000pa3us u paBeHCTBA Pa3iIWYHBIX, B TOM
qHcie YacTHOM, GopM COOCTBEHHOCTH, «IIOAJCPKKH pa3BUTUS Bcex GopM xozsicTBoBaHu» [3]. [Ipu aTOM dakTu-
YeCKH HEM3MEHHBIM OCTaBajCsS NMPUHLMUI NPU3HAHMS COBETCKUMHM KOHCTHTYLHUSIMH M 3€MEJIbHBIM 3aKOHOAATENb-
ctBoM CCCP ocoboro craryca 3eMid, ee BEICOKOW IEHHOCTH. B 4acTHOCTH, OHa B IPHOPUTETHOM TIOPSIKE OTHO-
CHJIaCh K 00BEKTaM HCKIIOUUTENFHON rOCYapCTBEHHONH COOCTBEHHOCTH, «OOIIEMY JOCTOSIHUIO BCETO COBETCKOTO
Hapomay» [4].

ConmansHO-9KOHOMUYECKast U 00IeCTBeHHO-TIoNnTHIecKast Tpancopmanus Poccun B 1990-e 1T. mpuBena k
KapIWHAJbHBIM M3MECHEHHUSIM B MPABOBOM PETYIUPOBAHWU U MPAKTUKE PEaNn3allii OTHOIIEHHH COOCTBEHHOCTH,
BKITFOYAs 3aKOHOJIATeNIbHOE MPU3HAHUE PaBHOMPaBUs ee pasiandHbix ¢opM. [lpu stom Koncturymus PO, 3akpen-
Js1s1 Ha BBICLIEM IOPHINYECKOM YPOBHE 0a30Bble OCHOBBI IPABOBOTO PEryJMpoBaHMs BcexX cdep oliiecTBa, Mpo-
JOJDKAeT TPAAMIHUIO MPU3HAHUS 0COOOT0 cTaTyca W IIEHHOCTH 3eMIIM; MOAYEPKHUBAETCA B CT.9 HEOOXOIUMOCTH ee
WCIIOJIBb30BaHMsI M OXpaHbl, PaBHO KaK U APYTUX MIPHUPOJIHBIX PECYPCOB, B KAUECTBE OCHOBBI KU3HU U JIEATEIILHOCTH
HapOOB, MPOKUBAIOIINX Ha COOTBETCTBYIOMIEH TeppuTopum» [5]. B aTom cmeiciie HopMmbl KoHcTutyninn PO 6e3
KaKoro Obl TO HH OBUIO TPEYBEIMYEHUS OTPAXKAIOT UCTUHHOE, INTo0AIbHOE, CYIbOOHOCHOE 3HaUeHHE U HENpeXo-
JSIIYTO IIEHHOCTh 36MJIH B KH3HH U CyZb0€ MHOTOHAIMOHAILHOTO Hapoaa Poccuu, ee mpu3HaHue Kak cTpaTeruye-
CKOT'0 pecypca Hailero rocyaapctsa. [IppoputeTHoe 3HaueHHE UMEET NOTPeOUTENbCKas LIEHHOCTD 3€MJIM, UCIIOJIb-
3yeMOil B KauecTBe OCHOBHOT'O CPEJICTBA IIPOM3BOJCTBA B arpONPOMBIIUIEHHOM KOMIUIEKCE M HAPOJAHOM XO3SHCTBE
B IIEJIOM, YTO TOJTBEPHKAAET CMBICI 3aKOHOIATEILHOTO OMPEENIEHUS TOHATHS «IIPUPOIHBIE pecypch» [6].

B sToM 3HaueHnn 3¢ PexTrBHas 3eMenbHAs TOIUTHKA SBISIETCS HEOOXOJUMBIM (pakTopoM obecriedeHus Mpoao-
BOJILCTBEHHON HE3aBUCHMOCTH KaK HEOTHEMJIEMOI COCTaBIIsIOIIEH HannoHanbHOU Ge3zomacHocT Poccuu, coxpa-
HEHHS €€ TOCYJIapCTBEHHOTO CYBEPEHUTETA M TEPPUTOPUATBHON 1IEeIOCTHOCTH [7]. O0ecneueHne T0CTORHON K1 3-
HU POCCHICKUX TpakJaH HEPa3phIBHO CBS3aHO C BBICOKOAI((EKTHBHBIM PAa3BHTUEM OTEUECTBEHHOTO CEIBCKOTO
XO34HCTBa, POCTOM €ro NPOU3BOAUTENBFHOCTH U HAyYHO-OOOCHOBAaHHOM MOJAEPHH3AIMEH, BBICOKUM KaueCTBOM H
0e30MacHOCThI0 MUIEBOM MpoayKuuu. Ha peanuzanuio NaHHBIX IeNeld HallpaBlIEHbl MEPOTPHUATHS LENOTo psaa
JIeHCTBYIOIUX 1'0CYyTapCTBEHHBIX NIPOrpamMM, HaIIPUMED, MTOJIOKUTENIBHBIN CLIEHAPUM pa3BUTHUS BBIXOJ1a 3€PHOBOTO
komrutekca Poccun o 2035 roma mo o6pema 150,3 MITH. TOHH, B TOM YHCIIE TIYTEM «BBOJA B AKCILUTYaTAIHIO HEHC-
MOJIB3YEMBIX 3€MEJIb; YBEIMUYEHUSI TIOCEBHBIX IUIOMAAei 10 50 MIIH. FeKTapoB», pa3BUTHE SKCIIOPTHOTO MOTEHIUA-
na Poccun [8]; akTuBHOE BOBIIEYEeHHE B 00OPOT HEHMCIIOIB3YEMBIX MaXOTHBIX 3eMelb, B yacTHocTH 5000 ThIC. Tek-
TapoB BBIOBIBIINX CEIIbCKOXO3IHCTBEHHBIX yroauii K KoHIy 2030 roga 3a cder nmpoBeAeHHUs KyIbTYPTEXHUIECKUX
Meponpuatui» [9] u np.

B To e BpeMs, MOMHUMO XO3SIHCTBEHHOW LIEHHOCTH, 3€MJIS, IO CMBICTY KOHCTUTYIIMOHHBIX HOPM, HaJleleHa
CTaTyCOM MPUPOAHOTO 00BEKTA KaK COCTABHOW YaCTH MPHUPOJBI, HyKIAIoIIeics B Oepe)kHOM OTHOIIIEHUH U 3allu-
Te. C y4eTOM MHOT0ACTIEKTHOIO XapakTepa 3eMJIM 3eMeNbHbI Kogekc PD 3akperuiseT NpuHIMIBI IPaBOBOTO pe-
TYJIUPOBAaHU €€ cTaTyca, MOJAYEPKHUBas IPH 3TOM MPHUOPUTETHOE 3HAYEHUE 3EMIIM KaK OCHOBBI JKU3HU M JEATEIb-
HOCTH YeJIOBEKa, BKHEHIIIEH cocTaBisttomeii mpupoasl. OTHOBPEMEHHO 3€MEIbHBIC YUACTKH SABJISIOTCS 00HEKTOM
HEJIBUKMMOCTH, CPEJICTBOM IIPOM3BOICTBA B CEIILCKOM U JIECHOM XO03siicTBe, 0a3mucoM Aisl pa3MelieHus] OObEKTOB
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HEIBWKMMOTO U ABWXHMMOTO UMYIIECTBA, a UX [MOBEPXHOCTh — IIEMEHTOM OJlaroyctpoiicTBa Teppuropun. Ctpare-
TMUYECKOEe 3HAUCHME IIeJIeH OXpaHbl 3€Mellb, €€ 3aIlUThl OT HEraTUBHOI'O BO3JEIHCTBUA, 0OecrieueHusl MI0A0POIUs
JOJDKHO YYWTBIBATHCS HA BCEX ATallax XO3SWCTBEHHOW NEATEIBHOCTH. 3aKOHOMEPHO, YTO OCHOBBHI (hemepabHOI
3eMEIbHONW MOJUTHKH, OCYIIECTBIEHHE T'OCYJapCTBEHHOIO 3€MEIBHOI0 HaA30pa U JApPYTHE, OCHOBOINOJArarolue
BOIPOCHI OTHOCATCSI K KOMIIETEHIINH, IPEXKE BCEro, (peepabHbIX OpraHoB rocyAapcTBeHHON BiacTy. KiroueByto
POJb TrocynapcTBa MOJUYEPKHUBAIOT TAKKE HOPMBI 00 M3BATHH U3 000pOTa 3€MEIbHBIX YUaCTKOB, 3aHITHIX OOBEK-
Tamu (eaepanbHOi cOOCTBEHHOCTH (TOCYAapCTBEHHBIMH MPHUPOAHBIMU 3alIOBEHUKAMH, HAIIMOHAJIHHBIMH HapKa-
MU, 3JaHUSMHU U COOPYKCHUSIMH C Pa3MEIEHHBIMU B HUX TOCTOSTHHO BoopyxennsiMu Cunamu Poccuiickoit @e-
Jiepannu, APyTUMH BOMHCKUMHU (DOPMHUPOBAHUSAMU U T.J.), @ TaKKe 00 OrpaHUYEHUH 000pOTa HAXOISMIIUXCS B TOC-
yIAapCTBEHHOM MM MYHHUIMIIAJIBHONW COOCTBEHHOCTH 3€MEJIbHBIX YYAaCTKOB (B COCTaBE 3€Mellb JeCHOro (poHna; 3a-
HSTBIX 0cO00 IIEHHBIMU 00BEKTaMH KYJIBTYPHOTO Hacyeaus: HapoaoB Poccuiickoit deneparuu u ap.) [10].

YHUBEpCAIbHBIM XapakTep MMEET MPHUHLMI PUOPUTETHOIO COOJIOAEHUS NMPUPOJOOXPAHHBIX TPEOOBaHUH M
9KOJIOTO-TIPAaBOBBIX HOPM, 0E30MaCHOCTH 4YE€JIOBEKa IPU HCIOAb30BaHUHU 3eMid. [Ipu 3TOM, MX IpeTBOpEHHE B
JKU3HB CBSI3aHO HE TOJBKO C JIEATEIBHOCTHIO OPraHOB FOCYIapCTBEHHOM BIAaCTH U MECTHOTO CaMOYIPaBJIEHUs, HO
U ¢ 00513aHHOCTBIO BBITIONHEHHS MTPU UCTIOJIb30BAHNH 3e€MeIIb COOCTBEHHUKAMK 3€MENbHBIX YYaCTKOB U JIML]AMU, HE
ABJISIFOILMMHUCS TaKOBBIMH, 1I€JIOT0 Psiia MEPONPHTHUI, CBSI3aHHBIX C HEAOIYIIEHHEM Jlerpajalluy, IOpUH, 3arpss-
HeHHs 3emenb. Tak, K Mpu3HakaM HapylIeHHUs IPUHIHUIA LEIEBOr0 HCIOIb30BaHUS 3€MEIb CENbCKOX03SIMCTBEHHO-
ro Ha3HAa4YeHUs OTHOCHTCS 3apactaHue 50 m Ooyiee MPOLEHTOB IJIOMIAN 3€MENILHOIO Y4acTKa MHOTOJETHUMH
(TpIpeit moN3yuni, XBOII MOJIeBOH, OopiieBHK COCHOBCKOTO, THICSYEIHCTHUK OOBIKHOBEHHBIN, IMIKMa OOBIKHO-
BEHHAsA, MsTa I0JIeBast, BCE BBl MOJIOYas, OJyBAaHUUK JIEKaPCTBEHHBIH, MMOJIBIHE OOBIKHOBEHHASI U Ap.) U MaJlo-
JIETHUMH COPHBIMH PAacTeHUSIMHU (OBEC MyCTOH, JieOe/1a, YepTOMONOXH Pa3HbIX BUIOB, OclieHa YepHas, JOHHUK —
JKENTHIA 1 Oenbiid u ap.) [11].

3akperusiemblid Konctutynuein PO KoMIUIEKCHBIA TOAXO K ONPEACIICHUIO CTaTyca 3€MJIA TOBCEMECTHO IPO-
SBJISICTCS B HOPMAaX 3€MEJIbHOTO 3aKOHOJIATeIbCTBA, 00S3bIBAIONICTO MpaBoobagaTeiell 3eMeIbHbIX YIaCTKOB CO-
Oyr0/1aTh MPABOBOW PEXUM 3€Mellb, ONpeAesieMblii B 3aBUCUMOCTH OT HUX KOHKPETHOT'O LIEJEBOr0 Ha3zHa4eHUs
(oOycnoBneHHOTO (HhaKTOPOM MPUHAMIEKHOCTH 3eMEIHFHOI0 YYacTKa K ONpeeNIeHHOW KaTeropuu) U BUAA paspe-
IIEHHOT'O MCIIOJIb30BAaHMUsI B COOTBETCTBUH ¢ Kiaccupukaropom. Tak, HanmpuMep, MOAYEPKUBACTCS PHOPUTETHBIN
XapakTep W crenu(puKa HCIOIB30BAHUS CENILCKOXO3IUCTBEHHBIX YIOAMWA € COONMIOJIeHHEM TpeboBaHHK 0co00it
OXpaHsbl (MALIHK, CEHOKOCHI, TACTOMIIA, 3aJI€XKH, 36MJIH, 3aHATHIC CaJlaMy, BUHOTPaJHUKAaMH U APYTUMHU MHOTOJIET-
HuUMH HacaxneHusMu) [10]. [Ipu sToM Ba)XHO HEYKIIOHHOE COOJIOCHNE MPUHIMIIOB 000POTa 3eMeNb CeThCKOXO0-
3sICTBEHHOTO Ha3HAY€HUs, CBA3AHHBIX, B YACTHOCTH, C YCTAaHOBJIEHHEM INpEAETbHBIX Pa3MepOB ILIOIIAIU CEIbXO0-
3yTOAMH, HaXOAMINXCS HA TEPPUTOPHH OJTHOTO MYHUIIUIAIBLHOTO palioHa B COOCTBEHHOCTH OJHOTO TpakJaHWHA
U (WIM) IOPUAMYECKOTO JIMLA; 0COOBIM PEXHMOM HCIOJB30BAaHHS 3€MEJb CEeNIbCKOXO3IHCTBEHHOIO Ha3HAYCHMS
WHOCTPAHHBIMH TpaXJIaHaMH, IOPUANYECKUMH JTUIamMu u ap. [12].

Heo0x0MMOoCTh 3K0JI0TO-ITPaBOBOM 3aIUTHI 3eMJIM W TIOYBBI, KAK U JIPYTUX KOMIIOHEHTOB MPUPOIHON Cpeapbl,
OT HETaTUBHOT'O BO3ACUCTBHS XO35MCTBEHHOH AEATEIIFHOCTH YEIOBEKA B IOJHOW CTEIIEHU COOTBETCTBYET CMBICITY
cogepxkamierocs: B Koncruryunu P® npaBa kaxaoro Ha OaronpusTHYIO OKPY>KalOLIyI0 Cpedy MPH OJHOBPEMEH-
HOM 3aKpeIJICHHH KOHCTUTYIIMOHHOW OOS3aHHOCTH COXPAHSTH MPHUPOAY M OKPYKAIOUIYIO Cpeay, OepekHO OTHO-
CHUTBCS K IPUPOAHBIM OorarcTBaMm. JaHHOE TpeboBaHKeE, paBHO, KaK U 00SA3aHHOCTh COOCTBEHHHKA 3€MJIU COOIIO-
JaTh 3aKOHHBIC MPaBa M MHTEPECH APYTHX CyOBEKTOB MPAaBOOTHOIIECHHUH, OUEPUMBAET PAMKH IIpaBa YaCTHOH COO-
CTBEHHOCTH TpaXk/iaH U MX oObequHeHni Ha 3emmmto. CormnacHo no3unnu Koncturynmonnoro Cyna PO, 3akoHoza-
TEJI0 He0OXO0IUMO 00ECTIEUHTh «OallaHC YaCTHBIX M IMyOJIHYHBIX HHTEPECOBY B BOMPOCAX pealn3alliy MpaBa 4act-
HOW COOCTBEHHOCTH Ha 3€MJII0, CTPOrO COOJIIOJaTh KOHCTUTYLMOHHBIE MPUHIMIIEI «IPOTNOPLIHOHAIBHOCTH U CO-
Ppa3MepHOCTH, C TEM YTOOBI 00ECTIEYNTh OXPaHy 3aKOHOM IpaBa YaCTHOW COOCTBEHHOCTH, M MCXOJISl U3 MPEJICTaB-
JIEHUH O 3eMJIe KaK OCHOBE KH3HH U JIEATENIbHOCTH HAPOJO0B, MPOKHUBAIOIINX Ha COOTBETCTBYIOIIEH TEPPUTOPUI»
[13].

CrpemiieHHe K ONITUMAJILHOMY COOTHOILIEHHIO MOJTHOMOYMH (heAepabHOroO EHTPa U PErMOHOB MPOSIBIISETCS, B
TOM 4Hcie, yepe3 otHeceHne Koncrutymmeit PO (c1.72) BonmpocoB BiaaeHus, OIB30BAHMS M PACTIOPSIKEHUS 3eM-
Jeil Kk coBMecTHOMY BenieHnto Poccuiickoit denepanuu u ee cyObeKTOB. PerrnonanbHble HOpMaTHBHBIE aKThl TIPH-
3BaHbl 00ecneyuTsh 3G HeKTUBHOE NeiicTBUE (perepabHBIX TPAaBUI MPH OJHOBPEMEHHOM y4eTe CIEeUU(PUKH KaKI0-
ro u3 cyorekToB PD. Tak, HanpuMmep, yCTaHABIUBAIOTCS TpeIeiIbHbIE MAKCHMAIBHBIE pa3Mephbl O0IIEH IIoIIaH
CENbX03yTOINi, PACTIONIOKEHHBIX Ha TEPPUTOPHH OJTHOTO MYHHILIMIIAIBHOTO paiioHa M HaXOISIINXCS B COOCTBEH-
HOCTH OJHOTO TpaKIaHWHA WK (MJIM) OJHOTO IOpUAMYECKOro juia (Hampumep, B Tyibckoi obmactu — 25% ot
oOmieli momany, Ho He Oonee 15 Teicsau ra; 50% — A MyHUIUNAIBHBIX 00pa3zoBaHuil BricenkoBckuil paiioH u
VYcrb-Jlabunckuii paiiod u 10% — i ocTadbHBIX MyHHIUIIAIBHBIX paiioHOB KpacHomapckoro kpas; 10% ot 00-
el MJIOLIa N CEeJIbCKOXO3SMCTBEHHBIX YTOAWH, PACHOIOKEHHBIX HA YKa3aHHOM TEpPUTOPHH B MOMEHT IIpeno-
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CTaBJICHHS U (MJIM) IPHOOPETEHMs TAKMX 3€MENIbHBIX YYacTKOB B pecnyOnuke bamkoproctan u T.4.) [14]. 3naue-
HHE 3eMJIM APKO MPOSIBIIETCA TAKXKE B yCTAaHOBJIEHUH 3aKOHOJATENIbHBIX FapaHTUH COXPaHEHUs YHUKAIbHOMN KyJlb-
TYpBl U CAMOOBITHOTO YKJIaa KU3HM KOPEHHBIX MaJIOYHCICHHBIX HAPOAOB IIyTeM (pOpMUpPOBaHUS TEPPUTOPHUNA UX
TPaJULHMOHHOTO MPUPOAOTIONb30BaHMs, 0COOEHHOCTEH MPaBOBOTO pEXMMa pa3IUYHBIX KaTeropwil 3emens [15].
Peanu3zanus npuHIMIIOB MECTHOTO CaMOYTIPaBIEHUS KaK OJJHON U3 OCHOB KOHCTUTYLIMOHHOT'O CTPOSI M BayKHEHIIINX
(dopmM peanuzannu BIacTd HaponoM Poccun, mpeamnonaraer, B TOM 4UCI€, MaKCUMaIbHBIH ydeT HHTEPECOB U I10-
TpeOHOCTEl HaceJICeHHUs, TPOKHUBAIOIIETO Ha TEPPUTOPHH COOTBETCTBYIOLIETO MyHUIIUITAIBHOTO 00pa30BaHusl, IPH
pElIeHIH BOTIPOCOB MECTHOT'O 3HAUY€HHs B cepe MCIONBb30BAaHHUA M OXpaHbl 3eMenb. B wacTHOCTH, peub HAET 00
U3BSITUN 3€MEINb AJIs1 MyHUIMIIAIBHBIX HYX, YTBEP)KICHUHU MIPABUII 3€MJICTIONB30BaHUS U 3aCTPOMKU TEPPUTOPHI
MYHHUIMIIAIBHBIX 00pa30BaHUMN, PEIIEHHH BOIPOCOB MyHHIUIAILHON COOCTBEHHOCTH Ha 3€MJIIO U .

Takum 00pa3oM, KOHCTUTYLIHOHHO-TIPABOBOE 3aKpeIUICHHE CTaTyca 3€MIIM KaK OCHOBBI JKU3HU U ACATEILHOCTH
HapoJI0B, MPOXHUBAIOLINX HA COOTBETCTBYIOIIEH TEPPUTOPHUH, €€ 3aKOHOAATEIBHOE OIPENENICHUE KaK MPUPOAHOTO
pecypca 1 NPUPOJHOIO OOBEKTA SIBISAETCS UMILYJIBCOM PA3BUTHSI OTEYECTBEHHOIO 3aKOHOAATENILCTBA IO IyTH CO-
3aHHUS HEOOXOAUMBIX YCIOBHI PAlMOHANBHOTO U 3(QEKTHBHOTO UCIOIB30BaHMA, OEPEKHOTO COXpaHEHHS U Tpe-
YMHOEHHS 3eMenbHOoro ¢ponaa Poccun — ee HamoHansHOTO O0raTcTBa.
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IIpaBoBoii cTaTyc 3KCTPAKOPNOPAJBLHOIO OIJIOAOTBOPeHUst B Masai3un

Yepubimon H.B.,
Py6an I1.O.,
JanbHeBOCTOUYHBIN (hegepanbHBII YHUBEPCHTET

Annomauusa: 8 0anHOU HAYYHOU CMamve agmopamu NPOAHAIUUPOBAHA npasgosas cucmema Manaiizuu, Komo-
pas exnoyaem 6 cebs KaxK UCIAMCKUE 3aKOHbl, THAK U SPAACOAHCKO-Npasosvie Hopmbl. Taxoice 8 cmamve ommeya-
emcsa omcymemeue 3aKOHO0amenbHblx akmos, pezyaupyowux BPT, 6 epasxcoanckom 3akonodamenbcmee, a max-
Jce 3aKOHOO0amenbcmee Wmamos, 4mo MOXNcem Nosjiedsb, N0 MHEHUI0 agmopos, 3a cobol npobiemsi 6 OyOyueM,
CBs3aHHbIe C HeOOCMAMKOM NPagoeoli basvl 6 9moti obnacmu. A6mopvl NOOUEePKUBAOM HEOOXOOUMOCIb NPABOEO-
20 pe2yiuposanisl ¢ Yenvio npedomepauieuss IopuoudecKux CJloNCHocmell 0151 pooumerell, porcoaowux oemelil ¢
nomowwto BPT, ocobenno 6 ciyuae cyppoeamuozo mamepurncmea. Bvioensemces, umo Ilpasumenscmeo Manaiizuu
HAYAn0 aKmueHO 3aHUMAMbCA pa3padoOmKol COOMEEMCMEYIOUE20 3aKOHOOAMeIbCMEd U MOHUMOPUH2A COCMOSI-
Husi BPT ¢ cmpane. Ho noka coomgemcmeyowezo HopMamusHo2o pecyiuposanis He NOoSAGUL0Ch, MeOUYUHCKUe
yupeoscoenuss Manatisuu npooomxcaiom nposooums npoyedypy IKO é coomeemcmeuu ¢ pekomenoayuamuy MuHu-
cmepcmea 30pagooXpaHeHUs.

Knroueswie cnosa: npoyedypa KO, npasosoe pecynuposanue BPT, Manatizus, Asuamcxo-Tuxooxeanckuil pe-
2UOH, becniooue

Jos untupoBanus: Yepusimos H.B., Py6an I1.0. IIpaBoBoii cTaTyc 3KCTpaKopnopaitbHOTO OIIOA0TBOPEHHUS
B Manaiizuu // International Law Journal. 2023. Tom 6. Ne 6. C. 155 — 158.
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Legal status of in vitro fertilization in Malaysia

Chernyshov N.V.,
Ruban P.O.,
Far Eastern Federal University

Abstract: in this scientific article, the authors analyzed the legal system of Malaysia, which includes both Islam-
ic laws and civil law norms. The article also notes the absence of legislative acts regulating ART in civil legisla-
tion, as well as state legislation, which, according to the authors, may entail problems in the future related to the
lack of a legal framework in this area. The authors emphasize the need for legal regulation to prevent legal diffi-
culties for parents giving birth to children with the help of ART, especially in the case of surrogate motherhood. It
stands out that the Malaysian Government has begun to actively develop relevant legislation and monitor the state
of ART in the country. But while the relevant regulatory regulation has not appeared, medical institutions in Ma-
laysia continue to carry out IVF procedure in accordance with the recommendations of the Ministry of Health.
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BBenenue

DxcTpakopriopansHoe omrogorsoperue (IKO) — 31o MeTo siedeHus OeCIIoNus, KOTOPBIN 3aKII0YaeTCs B BBI-
BEJICHUH SIMIICKIIETKY U3 SIMYHUKA U €€ OTUIOJOTBOPSHUH CIIEPMAaTO30UI0M B JtabopaTtopun. OO0pa30BaBIIErocs M-
OproHa 3aTeM MEePEHOCIT B MAaTKY JKCHIIIWHEI JUTSI Pa3BUTHS U pOXACHUS pebenka. B Maaii3uu, Kak 1 BO MHOTHX
JIpyrux ctpaHax mupa, KO sBrusieTcs momyasipHbIM METO0M 00pBObI ¢ OecroaueM. OIHAKO, BOIPOC PABOBOTO
craryca OKO 110 cux mop ocraercst ropsiueil TeMoi 1715t 00CyKACHUSL.

B Manatizun texnonorus KO npuMeHseTcs B THHEKOJIOTHH TSl PEIICHHUS Pa3IUYHBIX MPOOJIEM TUArHOCTHKH
U JIeYeHHs OCCILIONUS Ha OCHOBE METOJa MUCKYCCTBEHHOI'O OIUIOZOTBOPEHHUS. DTOT METO KIMHUYECKH (P PEKTH-
BEH TpY JICUCHUH KEHIIWH, CTPAAIONINX OT 3a00JICBaHNU, CBI3aHHBIX C HAPYIICHUEM (PU3NOIOTHICCKUX (PYHKIIUN
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SIMYHUKOB, MaTKH, TPYO MaTKH U Ipyrux (akTOpPOB, MPEMSTCTBYIOIIUX BO3MOKHOCTH CAMOCTOSITEIBHOTO 3a4aTHs
pedenka. OmHAKO B 3aBUCUMOCTH OT mpuuuH Oecrutoans, KO MoKeT TakKe MCIIOJIb30BaThCS IS JICUCHUS MYK-
CKOro OecIIonus, YTO AOIOIHSAET CIEKTP NIPUMEHEHHS 3TON TEXHOJOTMU U yIyYIIAeT IAHChl Ha YCIEIIHOCTh Je-
YeHUS HE TOJBKO JUISL OTHOTO M3 MApPTHEPOB, HO U ISl 000UX.

B 2019 roay manazuiickum [IpaBUTENIECTBOM 0310pOBHTENBHBIA TypH3M OBLT BHIOpaH B KaueCTBE OAHOTO W3
HauOoJiee NePCIEKTUBHBIX BEKTOPOB IKOHOMUYECKOro pa3Butus. COBeT IO 0310POBUTENBLHOMY TypusMy Manaii-
3UM 3aHUMAETCs OCTOSIHHON pa3pa0O0TKOW JaHHOTO HAIIPaBJICHUS U MIPUBJICYCHUEM rOCyJapCTBEHHBIX (PMHAHCOB B
MHIIyCTPUIO 03A0POBHUTENBHOTO Typu3Ma. [locie mosBneHns MEAUIMHCKUX YUPEKICHUH, TPOBOISAIINX IPOLEAYPY
OKO na mpodeccrnonaabHOM ypOBHE, 3TOT BHJ YCIYT CTal KpaifHe momynsipeH B Manaiisun. BemomoratensHbIH
PEeNpOayKTUBHBIE TEXHOJIOTMH B Manaii3uu KpailHe AOCTYIHBI, a IJIABHOE, UX CTOMMOCTh HE CTOJIb BEJIMKA II0
CPaBHEHHUIO C APYTUMH CTpaHaMH A3MaTCKO-THUXOOKEaHCKOro pernoHa. B ciencTBum ykazaHHBIX IPUYHH, B TOCY-
JApCTBE CTAJIO HOSBIIATHCS OOJIBIIOE KOJMYECTBO KIMHUK, 3aHMMarounmxcst OKO, Ho He ycnena pa3BUThCsS HOpMa-
TUBHO INpaBoBas miardopma, Ha 0a3e KOTOPOH PEryaHpYyIOTCS COOTBETCTBYIOLIME TEXHOJIOTHMH U CTaTyc AETell,
POXKAAIOMIMXCS B PE3yJIbTaTe BCIIOMOTaTENbHBIX PEMPOLYKTHBHBIX TEXHOIOTHA.

OcHoBHast YacTh

Hauatb cTouT ¢ TOro, 4ro mpaBoBas cucteMa Manaii3uyu yHUKaJlbHA, OHA IPEACTAaBIISIET U3 ce0sl CMECh HUCIIaM-
CKUX 3aKOHOB M TPa)XIaHCKO-TIpaBOBHIX HOPM [1, c. 4]. Takas cuctema ciiokuiiach Onarogapsi MyJbTHKYJIbTypa-
JU3MY ¥ MHOTOKOH()ECCHOHATBHOCTH CTPAHbI, TaK KaK TOMUMO KOPEHHBIX MaJal3WuHIICB B HEH TakKe MPOKUBAIOT
KHTaHIbl, HHIYCHl U aApyrue HapogHocTu B Cabaxe u CapaBake. [Ipu »TOM mapiaMeHT B cTpaHE BCETO OJAWH, YTO
O3HAYaeT MPUHATHE UM OOMIMX 3aKOHOB BHE 3aBHCHMOCTH OT pa3HOOOpa3ws HaceJIeHHus rocyaapcTsa [2, c. 9]. Ox-
HAaKO, MaJa3uiiCKOe 3aKOHOJIATENILCTBO B 00JIACTH CEMEWHBIX OTHOLICHUH IMPEJCTaBICHO MHTEPECHBIM pa3JiclieHH-
€M Ha UCJIaMCKHe U TPaKIaHCKHE 3aKOHBI.

B rpaxaaHckoM 3aKOHOIATENIHCTBE IOCYJApCTBAa A0 CHX MOP OTCYTCTBYIOT KakKME-THOO aKThl 3aKOHOAATEINb-
cTBa, KoTopsle peryiaupyioT BPT, B Tom uncne u OKO. B kadecTBe 3aKk0oHOAATENHCTBA, KOTOPOE MOXKET paccMaT-
pHUBaThbcs, Kak, peryaupymoimye cBszanasie ¢ DKO Bonpock! Ui HEeMyCyIbMaH MOXET OBITh HCCIieIoBaH 3akoH «O
Pedopme 3akoHOmaTenbpCTBA IO BOMPOCAM 3aKIIIOUEHHS U pacTopxkeHus Opaka» 1972 ronma [3]. OgHako, maHHBIA
3aKOH HE COAEPKUT HUKAKOH MH(OpMaIMK 1O OBOJY BCIIOMOTAaTENIbHBIX PEIPOAYKTHBHBIX TEXHOJIOTHI.

I[JBI MYCYyJIbMaH ceMeMHbIe MMPaBOOTHOWICHUA PETYIHUPYIOTCA 3aKOHAMHU HITATOB, HO 3aKOHBI HITATOB TAKXKC HC
coJep:KaT HOPM, CBSI3aHHBIX C 3KCTPAKOPIIOpPaIbHBIM OIJIOAOTBOpeHHEeM [4]. OQHaKo, HECMOTPsSI HA OTCYTCTBHE
3akoHa, OKO B Manaii3uu npoBOOUTCS B COOTBETCTBUM C PEKOMEHIAUUAMH MHHHCTEPCTBA 3APaBOOXPAHEHUS
Manaiizum, KOTopble 00eCIIeUnBalOT Ka4eCTBEHHYIO U 0e30MacHyr0 MpakTUKy. COTJacHO 3TUM PEKOMEHIAIUsIM,
OKO MoxeT ObITh MIPOBEACHO TOJIKO NPU HAJTUYUN MEIUIIUHCKUX TOKa3aHHM, TOIBKO JJIs JKeHIMH oT 18 mo 50
JIET, C UCTIOJIb30BAaHUEM CBEXEr0 HWJIN 3aMOPOXKEHHOTO CIIEPMAaTO30M A U SIHIEKIIETKH.

ITo Gonbmiomy cuery mpouenypa KO B Majaii3uu, HECMOTPS Ha OTCYTCTBHE HEOOXOJUMOW MPaBOBON 0a3bl
SABIISICTCA JIOHyCTI/IMOI‘/'I Hpouez[ypofzi, KOTOpass HE BbI3bIBACT BO3HHUKHOBCHUA TAaKOT'O GOHLHIOI‘O KOJIMNYECTBA IIPO-
Onem, Kak, HalpuMep, CypporaTHOE MaT€pHHCTBO, KOTOPOE MHPEAIoaraeT y4acTHe TPEThEro JIMLA B POXKICHUH
peOeHKa, 4TO MPOTUBOPEYUT MYCYJIbMaHCKUM 3akoHaM [5]. OcobenHocts KO B maHHOM cilydae 3aKIIH04aeTcs
HMMCHHO B TOM, YTO OHO NPE€AOCTABIACT BO3SMOXKXHOCTE JaTh KU3Hb, IIPU 3TOM UCIIOJIB3Ys reHEeTHYECKUM Matepuall
OTLA ¥ MaTepH, HO B HCKYCCTBEHHBIX ycIoBUsAX. TakuM o0pazom, B Manaii3uu cymecTByeT BCero JIB€ IPOLEAYPHL,
MYCTh U HE UMEIOLINX IPAaBOBOM OCHOBBI, OIHAKO U HE 3alPEIeHHBIX MYCYJIbMaHCKUMH 3aKOHAMH, TAKHE KaK JKC-
TpaKoOpIopajabHOC OIJIOJOTBOPECHUEC U BHYTPHUMATOYHASA NHCEMHUHAIUA (BBCI[CHI/IC B MAaTKy IrcHETUYECKOro MaTepu-
ajia My>KYdHbI, TIOJIy4EHHOTO BHE T10J10BOTO akta) [6]. DKO HuKak He CKa3bIBAacTCS Ha MPABOBOM CTaTyce peOeHKa,
OH SIBJISIETCS] PEOCHKOM CBOMX POJAWTENEH, MPOLEAYPHBIH MpOLecC He UMEeT BIMSHUE HAa OTHOLICHMS peOeHKa U
€ro poauTeie.

B noktpuHanbHOM nuTEpaType, MOCBAMICHHONW AaHHOMY Bompocy [7, c. 1-13; 8, c. 1-10; 9, c. 52-55], aBTOpSHI
NPUXOAAT K 00ILIeMy MHEHHUIO O TOM, 4TO cyuiectBoBanue JKO, kak jerajsHON MpOLeaypbl, OJHAKO HE MOAKpEIl-
JICHHOW HUKAaKUMH 3aKOHOJATEIbHBIMH aKTaMH — HEAOPa0OTKa 3aKOHOJAATENs, TaK KakK MpoOJIeMbl, CBSI3aHHBIE C
HEAOCTATKOM IIPABOBOT'O PETYJIMPOBAHUA, MOTYT IPOABUTHCA HECOXKUIAAHHO U TOCYJapCTBO HE 6y21€T K HUM IIOATrO-
TOBJICHO.

3akuoueHne

Takum 00pa3oM, MbI MOXKEM CZIeJaTh BBIBOJ O TOM, YTO B Maiali3uu MpaBOBOE PETYIHPOBAHKE IPOLETYPHI
OKO # MHBIX BCIIOMOTaTEIbHBIX PENPOAYKTUBHBIX TEXHOJIOTHHI HaXO0O4WUTCA B 3a4aTOYHOM COCTOSIHHMH, TaK KaK OT-
CYTCTBYET Kakoe-JIn0O 3aKOHOAATENBCTBO B 3TOH cepe, a NMEIoIuecs aKThl TPayKAaHCKOTO MpaBa U MyCyJIbMaH-
CKHE 3aKOHBI CYHIECTBOBaIHM ele a0 co3nanus BPT u He MoryTt obecreunTh Kakoe-nmu0o0 peryarupoBaHUE COBpeE-
MEHHBIX MPo0JIeM, BOZHHUKAIOMUX ¢ mporenypamu BPT, ocoGeHHO SpKO 3TO MPOSBISETCS HA IPUMEpPE Cypporat-
HOI'O MAaTepUHCTBA, IJe Y peOeHKa BO3HUKAET HEOJHO3HAYHBIM MPaBOBOW CTAaTyC M HOSBISAETCS HEOOXOJUMOCTH
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poauTeNsIM 3alUIaTh cBou mpasa B cyze [10, c. 444-448]. C npouenypoit KO takoro poja mpodiieM HEe BO3HH-
KaeT, OHAKO ATO HE OTMEHSET TOTO, YTO B MOCJEIHNE HECKOIbKO JeT [IpaBurenpcTBo Manaiizum Havyano paspa-
0O0TKY COOTBETCTBYIOIIETO 3aKOHOJATEIHCTBA, KOTOPOE ITOKA YTO HE YBHUIENIO CBET, M AKTHBHBII MOHUTOPHUHT CO-
crosiaust BPT B cTpane, 4To B KOHEUHOM CUeTe, CKOpPEe BCEro MPHUBEAET K 00CCICUEHUIO CEMbsIM MTPaBOBOH BO3-
MOYKHOCTH PacTUTh CBOETO peOeHKa, POJUBILETOCS C IOMOIIbI0 BCIIOMOTATENbHBIX PEIIPOAYKTHBHBIX TEXHOJIOTHI
Y TIPH 3TOM OBITh YBEpEHHBIMH B TOM, BCE TPOIEAYPHI, OJaroaapsi KOTOPHIM peOCHOK POAUIICS SBISIOTCS JeTalh-
HBIMHU U Yy HUX HE BOSHUKHET ITPOOJIEM C 3aKOHOM WJIM CTaTyCOM POJIUTENSI B OyAyIIEM.

BesycnoBHo, ¢ pocToM 4mcia ceMeid, KoTopble oOpalnatoTes 3a nomomisio kK BPT, HeoOxoaumo nansHeiinee 00-
CyXKIeHHe U pa3paboTKa COOTBETCTBYIOMIETO HOPMATHBHOTO PETYIHPOBaHUA. Belb B CBSA3M C OTCYTCTBHEM TaKOTO
perynpoBaHus, poxkaeHue pederka npu momorm DKO MoKeT mpHUBeCTH K ONpeeNIeHHBIM IOPUANYECKUM TIPO-
OnmemaM, 0COOGHHO B CIly4asiX, KOTJa POIWTENN Pa3BOAATCS WM BO3HUKAIOT BOIPOCHI O HaciencTe. B memom,
HEOOXOIMMO pa3paboTaTh MPaBOBYIO 0a3y, KOTopas OBl peryJupoBaia BCIIOMOTATENbHBIE PENPOAYKTUBHBIC TEX-
HOJIOTHH U OIpeeNsiia MPaBOBOM CTATyC IeTel, POXKIEHHBIX MPH MOMOIIH TaKUX TEXHOJOTHH. DTO TIOMOXET U3-
0ekaTb BOBMOXKHBIX KOH(JIMKTOB U 00ECIEUUT MPaBOBYIO 3allIUTy AJS poAuTeNell u nereid. B cBoro ouepenp, 3To
MOYET CTaTh JOMOJIHUTEIBHBIM CTUMYJIOM JJISl Pa3BUTHSI HMHAYCTPUH O34OPOBHUTENBHOTO TypH3Ma B Manaizuu u
00ecCnevnT yCTOMYUBBIA SKOHOMHUIECKHIA POCT CTPAHEL.
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TeppuTopuanbHbIii Bonpoc B OTHOmeHUAX Sinonnn n Poccun: HCTOPHUA M COBPEMEHHOCTD

Kamenos A.B.,

ILnorHuxkoBa E.B.,

PoixoBcknii S1LIO.,

MocKOBCKHIf rOCY1apCTBEHHbIH HHCTUTYT MeskayHapoaubix oTHomenniit MWL Poccun

Annomauua: cmamovs NOCGAUCHA KOMNIEKCHOMY AHAIU3Y NPoONeMe MepPpUmopudIbHbIX cChopos medxcoy Poc-
cueti u Anonuel. B cmamve asmopcKum KOIIeKMUB0M paccmampusaemes maxkue xoaonuzayusa ocmposa Caxanut
u Kypunsckux ocmposog 6 XVIII sexe, hopmuposanue epanuyst mesxcdy Poccueti u Anonueti 6 XIX gexe na npu-
mepe Cumonocxozo u Canxm-Ilemepoypoicckozo 002080po8, nocredcmeus Pyccxo-anouckoil otinvt Ha npumepe
Topmcmymckozo 0ozo6opa, nocnedcmsusn 1 paxcoanckou 60LHbI U OCOOEHHOCMU YCMAHOBIEHUSI COBEMCKO-
ANOHCKUX omHoweHutl, oceobocoenue Caxanuna u Kypunvckuii ocmpogos Kpacrhoit Apmueti 6 xooe Bmopou mu-
POBOIL B0UIHbI U NPABOGHLE OCHOBAHUSL OCB0D0IICOCHUS, NPODIEMA 3AKTIOYUEHUS MUPHO20 002060pa mexcdy CCCP u
Hnonueti na npumepe Can-@Ppanyuccko2o 002080pa U COBEMCKO-NOHCKOU deknapayuu 1956 200a, Hecamuenas
ponv CILA 6 cosemcko-anoHcKOM MUPHOM YPe2yIUpoSaHuU. Nepeco8opHbIll Npoyecc 80 8MOpPoU Nnoiogure XX —
Hauane XX| gexa. B xonye npugoosmcs apeymenmsl CMOpPOH Cnopa U 0aémces oyeHKa ux npasomepuocmu. Anow-
ckue npumsazanusi Ha Kypunvckue ocmposa xapaxmepusyromes Kax HecoCmosmenvhvle U 0OKA3bl8Aemcs 3aKOH-
Hocmb npunadnesichocmu Kypun u Caxanuna Poccutickou @edepayuu. B 3axniouenue sviogueaemcs npeonoioice-
HUe 0 HeBO3MONCHOCMU 3AKII0UeHUs MUPHO20 002080pd U YPe2yiupo8aHusi meppumopudibHo20 CRopa Mexcoy
Poccuerii u Snonueii na cospemennom smane.

Knrwouesnie cnosa: Kypunvckue ocmposa, Poccus, Anonus, meppumopuanvusiil Cnop, MUpHulil 002060p
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meHusix Snonuu u Poccun: ucropus u coBpemennocts // International Law Journal. 2023. Tom 6. Ne 6. C. 159 —
164.
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The territorial issue in Japanese-Russian relations: past and present

Kashedov A.V.,

Plotnikova E.V.,

Rykovsky Ya.Yu.,

Moscow State Institute of International Relations of the Ministry of Foreign Affairs of Russia

Abstract: the article is devoted to the complex analysis of the problem of territorial disputes between Russia and
Japan. In the article the authors examine colonization of Sakhalin Island and the Kuril Islands in the XVIII century,
the formation of the border between Russia and Japan in the XIX century on the basis of the Treaty of Simonds and
St. Petersburg, the consequences of the Russo-Japanese War on the example of the Portsmouth Treaty, the conse-
guences of the Civil War and the specifics of establishing the Soviet-Japanese relations, liberation of Sakhalin and
the Kuril Islands by the Red Army during World War Il and legal basis for liberation, the problem of the peace
treaty between the USSR and Japan on the basis of the San Francisco Bay Area and the Soviet-Japanese declara-
tion of 1956, the negative role of the US in the Soviet-Japanese peace process, Soviet-Japanese negotiations in the
end of XX and in the beginning of XXI century. Authors summarize the arguments of the parties to the dispute and
assess their legitimacy. The Japanese claims to the Kuril Islands are characterized as invalid, and the lawfulness of
ownership of the Kurils and Sakhalin by the Russian Federation is proved. Authors It concludes with an assump-
tion that it is impossible to conclude a peace treaty and resolve the territorial dispute between Russia and Japan at
the present moment.
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Hctopust poccuiflcko-moHCKUX OTHOIICHUM CKJIaAbIBajach HempocTto. B Hel umenu mMecTo ABE BOMHBEI U He-
CKOJIBKO JIOTOBOPOB, OIpPEIEISIOIINX IOIPAaHUYHYI0 JIMHHIO. IlorpaHudHbIMH 3eMIIMU sIBIIsitOTCs Kypuibckue
octpoBa u ocTpoB CaxainH, 32 KOTOPBIE W Pa3BOPAUYMBAIIOCH CONMEPHUYECTBO MexXay Poccueit m Smonneit. Yike
MHOTO JIECATKOB JIET HE YTUXAET MPUTPAHUUHBIN CIIOp MEXy ABYMS rOCyIapcTBaMHU O MpHHAANIEKHOCTH Kypuiib-
CKHUX OCTpOBOB. CTOPOHBI MPUBOAAT PA3INYHBIE aPTyMEHTHI, JOKa3bIBAIOLINE CIPAaBEUINBOCTh UX MPUTA3AHUN Ha
ocTtpoBa KypHiibckoi rpsipl.

OOBeKT HccieoOBaHHUs — PYCCKO-SIMOHCKHE OTHOLICHUS ¢ cepeanHbl XIX Beka 1O HamuX AHEH, a mpeaMeToM
UCCIIEIOBaHUs SBIsETCs crop Mexay Poccueil n SlmoHmel o rocymaapcTBeHHOH mpuHaanexxHocTH Kypumbckux
OCTPOBOB.

JlaHHO€E HcCllenOBaHME CTABUT CBOEU LEJIBIO NPOAHAJIM3HPOBATH HUCTOPUIO YCTAHOBJICHHUS PYyCCKO-SIIOHCKOMN
TpaHUIbI U TPOOJIEMbI, BOZHUKABILHUE B CBSI3U C ATHUM.

Ota TeMa He MoTepsuia CBOeH aKTyalbHOCTH, TaK KaK MUPHBIA TOTOBOp Mexay Poccueil u Slnmonuelt He 3aKimro-
4y€H JI0 CUX TOp, W SAMOHCKas CTOPOHA MPOAOJKAET BHICKA3bIBATh MPETEH3UM HA 4YacTh TeppuTOopuid Poccuiickoii
®denepanuu.

®opmupoBanue rpanunsi 10 1917 roga

[lepBBIMH WHOCTpaHIIAMH, OKA3aBIIMMICS Ha TeppUTOPUH KypHIbCKUX OCTpOBOB, ObUTH TOUTAHAIGL. B 1643
ToJly 3KCIIEIUIMS 110/ PYKOBOACTBOM MapTuHa e ®pusa onucaia ¥ HaHECHa Ha KapTy pAJ OCTPOBOB U MPOJIUBOB,
Bkitouast Utypyn, Kynammp u lllukoran, u gaxke o0bsiBuia ux teppuropueii I'ommnannckoit Oct-MHacKko# kamma-
HUH (B JaJIbHEHIEM, IPETEH3UH, BOPOUEM, HE IPEIbSBIISUINCD).

Uccnenoanne pycckumu Kypunbckux octpoBoB Hadanoch B cepequHe XVIII Beke. B 1711 roxy xa3zaku AH-
mudepoB u KoseipeBckuii nepBbiMu oObiBanu Ha CeBepHbIXx Kypunbckux octpoBax Llymmy u [Mapamymmp u na-
JKe TIBITATUCH coOpaTh JaHb C MECTHOTO HacelleHus: — aiHoB. B 1721 roxy no yka3zy Ilerpa Benukoro k Kypunam
OplIa HampaBiieHa >Kcnennius EBpenHoBa u JlyknHa, KOTOpBIe MCCIEAOBAIM U HAaHECHH Ha KapTy 14 ocTpoBOB
neHTpanbHoit uactu Kypunbsckoii rpsiasl. B 1739 roxy octpoa HOxHo# Kypunbsckoli rpsiibl 000THYI pyccKuil Ko-
pabns mox komannoit M. Illman6epra. LllnanGepr HanEc Ha KapTy BCIO TPALy KypHIBCKHX OCTPOBOB OT Kamuat-
ckoro Hoca 1o Xokkaiino. B 1760-x ronax Ha octpoBe UTypyn OCHOBBIBAaETCSl MEPBOE PYCCKOE IMOCEJEHUE, a B
1786 romy BeixomuT yka3 Exarepunsl I, B koTopom Bce Kypmibckue ocTpoBa MpOBO3TIAMIAIOTCS TEPPUTOPHEH
Poccuiickoit umnepuu [8, c. 2]. B kauecTBe poccuiickux Teppuropuil Kypuisl paccMaTpuBainch Takke BO BpeMs
moconbeTBa H. Ps3anosa B Snmonwnro B 1804-05 romax [9, c. 2].

B nemom, B XVII-XVIII Bexax uHTEpec pycckux mpu oocnenoBanuu Kypun, Takke, kak 1 npy nmokopeHnu Cu-
OMpH, COCTOST B MPUCOCAMHEHUH HOBBIX TEPPUTOPUH C LENbI0 cOopa ¢ MECTHOI'O HACEIEHUS JaHH MYIIHUHOW —
scaka.

Uro xe KacaeTcs SIIOHLEB, TO TYT CUTyalus moiyyanachk JBodcTBeHHas. C ogHOU cTopoHsbl, ¢ 1639 rona SAmno-
HUS TIPOBO3IJIacKiIa Kypc Ha U30JIALIMIO, 32 TIOKHIaHUE MIPeIeOB CTPaHbI MOAJAHbIX OJKHalla CMepTHas Ka3Hb, YTO
OCJIOKHSJIO BHEIIHIOK 3KcmaHcuio. C apyroil cTopoHbI, IpokuBaBIINi Ha Xokkaiino m Kypumax Hapon aifHOB
paccMaTpUBAJICS KaK BacCAIbHBIA UMIIEPATOPY, IO3TOMY OHH CUMTAINCh CKOpEee BHYyTpEeHHEH Teppuropueil. Onna-
KO, Jake XOKKai10 Ha TOT MOMEHT Obl1 ocBOeH Snonuelt cnabo, mpaBUTENLCTBO MPOSBIISIIO Mallo nHTepeca K Ky-
puIaMm.

B nauane XIX Beka, AmoHusl, 60oee-MeHee OCBOMBIIMCH Ha XOKKai/10, HAUMHAIOT OTKPBIBATh TOCENICHHUS Ha
Oxub1x Kypunax u nake ornpasisitor Ha WUtypyn BoeHHbIH rapHusoH [8, c. 2]. B ato xe Bpems Poccust Obuia
Ooublie 3aMHTEpecoBaHa B yKperuieHu# no3unuii B [Ipumopse n Ha Caxanune, nostomy FHOxkubie Kypuibsl Obun
(hakTHUECKH yCTYyIIIeHbI SMoHNH.

CrnoxuBiiasics cuTyalus ObUIa IOPUIMYECKH 3aKperuieHa PyccKo-smoHCKOM JIOroBOpe O ApyskOe, TOProsie H
rpanuiax ot 7 ¢gespans 1855 roga, 6onee n3BectHoM kak CUMOHICKHIA TpakTaT. [Io HEeMy Mexay rocynapcTBaMu
YCTaHaBIUBAINCH AUIJIOMAaTHYECKHE W TOProBble OTHOWIEHUS [2, ¢ 52]. UTo KacaeTcs TeppUTOPHUATIBLHOIO ypery-
JIUpoBaHUs, TO UTypymn U Bce OCTPOBa K IOTy Nepexoauii K SnoHun, a Ypym, u BcE, 4TO ceBepHee, OCTaBAIUChH 3a
Poccueii. OctpoBy CaxanuH npuaaBaics ctatyc HepaznenéHHoro mexay Poccuedd n Slnonueit. CTOUT OTMETUTH,
YTO Ha TaKyro YCTYNKy Poccus B mmomuia B CIOXKHBIX YCIOBHSX KpBIMCKOIM BOWHBI, KOT/Ia CTpaHa HaXxoamiach (hak-
TUYECKU B JUTUIOMATHYECKOW M3OJISAIUM, a aHTJIO-(QPaHI(y3CKHE CHIIBI HAHOCHWIHM YJaphl CO BCEX CTOPOH, B TOM
yucne Ha Jansnem Bocrtoke (Ha KamuaTke). Poccuiickoe mpaBUTenbCTBO, TAKUM 00pa3oM, 00JIErduiIo CBOE IOJIO-
JKEHUE, Pa3pelluB TEPPUTOPHUAIIBHBIN CIIOP U YIIYYIIHB OTHOLIEHHUS ¢ SINOHUEN.

O06e cTopoHBI BOTHOBAI HeompenenEHunii craryc Caxannnaa. B saBape-mapte 1867 roga B IletepOypre mpo-
IIJTM PYCCKO-SIMOHCKHE TIEPEroBOpEI, rAe Obuto npuHsITo BpemenHoe cornamenue 00 octpoBe CaxanuH, MO KOTO-
pOMY OH Telephb CTAHOBUIICSI COBMECTHBIM BJIAJIEHHEM SIMTOHCKOTO U pycckoro umnepartopos [10, ¢ 1]. B nmocneny-
IOIIE TOJBI NITM HANPsOKEHHBIE TEperoBopsl 0 ctaryce CaxanwHa, u BecHOW 1875 roma 01 momnucan Poccuii-
cko-Anonckuit gorosop «O06 oOmene TeppuropusimMuy. [lo Hemy Poccust nonyuana B 6e3pazaensHoe Biagenue Ca-
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XalluH, HO B 00OMeH oTAaBaia Snonun Bce Kypunbckue octposa BIutoTh 40 KamuaTtku. Takum 00pa3om, 3TOT J0ro-
BOP BBIIVIAJENI KaK HEKOTOpasi yCTyNKa cO CTOPOHBI Poccuu, Tak Kak OHa OTJaBaja TEPPUTOPUHU, OECCIOpHO el
npunauiexasime (CeepHple Kypuirsl), B 00MeH Ha 3aKpeluleHrne CBOero craryca Ha (CaxaimHe, KOTOpBIA pyc-
CKHH TaKXe OTKPBUIN U MCCIEI0BAIN NIEPBHIE.

B xone pyccko-anonckoit BoiHbI 1904-05 ronos, napckas Poccus norepnena tsxénoe nopaxenue. [1o ycnosu-
sm [TopTcMyTCKOTO MUPHOTO I0TOBOpPA, 3aKIF0YEHHOTO 5 ceHTs0ps 1905 roma, Poccus yerynana Slnmornn monoBu-
Hy ocTpoBa CaxaluH ¢ IpUJIETAIOIMMH MEJIKUMH OcTpoBaMH [6]. I'pannna yctanasnuBanack mo 50-oif mapasmienu.
Ha Caxanune, npu 5TOM, 3ampenjagock BO3BOAUTE BOCHHBIE YKPEIICHHS 00EHM CTOPOHAM.

B mampneitmenm, [letepbypr n Tokuo cranu cOmmkaThes mo TuHUN hopmupytomieiics Aaranter. 30 wurons 1907
roqa B IlerepOypre 6su10 moganucano Cornamenne Mexay Smornei u Poccueid, cocrosimee U3 riracHOW KOHBEH-
UM U CEKPETHOTO JOTOBOpa. B KOHBEHLIMM FOBOPUIIOCH, YTO CTOPOHBI OOS3BIBATIMCH YBaXKaTh TEPPUTOPUAIBHYIO
LIEJIOCTHOCTh 00EMX CTPaH M BCE IIPaBa, BHITEKAIOLINE M3 CYIIECTBYIOIIMX MEXKIY HUMH AOTOBOPOB. A 3 uross
1916 rona B IleTporpane ObIT MOATIMCAH PYCCKO-STIOHCKUN COIO3HBIN HOTOBOP. COCTOSAN M3 TIIACHON W CEKPEeTHOU
qacTel, Iie B TOM YHUCIIe OATBEPKIAINCH TPEKHUE PYCCKO-SITOHCKUE COTJIAIICHNUS.

Takum o6pazom, k peBoironuu 1917 rona, Kypunsckue octpoBa n FOxubiii CaxanuH ObUTH HaJEKHO 3aKperl-
JICHBI 32 SITOHMEN.

®opMHupoBaHNe IPAHMIBI B COBETCKUH MepPHOI

Ha ¢opmupoBanue pyccko-kuTaiickoi rpaHuiisl B XX B. UMENH BIHsIHAE HECKOIBKO

PeBomronust B Poccuu B 1917 roay okaszana cepb€3HOE BIUSHUE HA PYCCKO-SIIOHCKUE OTHOLIEHUA. SINOHLBI OT-
Ka3allMCh MPU3HABaTh OOJBIIEBUCTKOE MPAaBUTEIBCTBO W OPTaHW30BAIM WHTEPBEHIIUIO HAa poccuiickuid JlampHuit
Boctok, nnusmryrocst BiioTh 10 1922 roma. Maio toro, ¢ 1920 mo 1925 rof SmoHIE! OKKYITHPOBATN TEPPUTOPHIO
Ceseproro Caxanmuna. OHaKO, ¢ YKpEIUICHHEM COBETCKOM BJIACTH, IUTAHBI AMOHIEB MO KoJoHU3anuu [lanpHero
Bocroka mpoBanmmuce. 20 saBapst 1925 roxa B [lekune Obuia moanucana CoBETCKO-AMIOHCKAs KOHBEHIHS 00 oc-
HOBHBIX MPHUHIMIIAX B3aWMOOTHOLIEHUMH, [0 KOTOPOI MEXIy CTpaHaMU yCTaHABIMBAJIUCH JUINIOMATUYECKHE OT-
Homrenus [4, ¢. 70-77]. AAnonckue Boticka BeBoauiIuCh ¢ CeBepHoro CaxannHa, KOTOPBINA MEPEX0IUiI 0T CyBepe-
auter CCCP, ogHako, Ha HEM OTKPBIBATHCH STOHCKHE He(TsAHBIE KOHIIeCCHH. CTOPOHBI 0053aJIiCh TIEPECMOTPETh
BCE€ JIOTOBOPBI MEXY AMOHUEN U HAPCKUM MPaBUTEILCTBOM, KpoMe 1IopTCMyTCKOro, KOTOPBI OCTaBaycs B CUJIE.
Bwmecte ¢ goroBopom Oblia OMyOJMKOBaHA COBETCKAs JEKJIApalus, B KOTOPOH YKa3bIBaJIOCh, YTO, HECMOTpPS Ha
npuzHanue [lopremyrckoro mupa, CCCP He pa3zznensieT ¢ HapCKUM NPaBUTEIbCTBOM OTBETCTBEHHOCTH 32 €ro MOJ-
nucanue. Taxum o6pazom, CCCP ynanocs nodutscst coxpaneHue rpanut] Poccuiickoit Umnepuu Ha 1917 rog.

OtHomenus mexay CCCP u SInonueit npomomkanyd ocTaBarbes HaNpsHKEHHBIMU B MEXBOEHHBIE ToJibl. biaro-
MIpUATHAs BO3MOXKHOCTB IS MepecMoTpa Trpanull B mons3y Coserckoro Coro3a mpeaocTaBmiiach B Toabl Bropoi
Muposoii BoiiHbL. B xoxe Sntunckoi koHpepenunu B ¢despane 1945 roma 6puto moanucano CornameHue Tpex
BEJIMKUX JiepxkaB 1o BorpocaM JlansHero Bocroka. B HéM CoBetckuit Coro3 corsacuiics IpUHATh y4acTHe B BOMHE
npoTuB SnoHun yepes 2-3 Mecsia mocjae OKOHYaHUs BOMHBI B EBporie Ha onpenenéHHbIX ycnoBusx. B wactocTH,
npexycMarpuBaiioch nepenada Corody Becex Kypunbckux octpoBoB U FOxHoro Caxamuna [3, c. 111 - 112]. Ot
JOrOoBOPEHHOCTH ObUIN peann3oBaHbl B Xone HOxHo-Caxanunckoit onepanuu ¢ 11 mo 25 aBrycra Kypunbckoii ne-
caHTHoM omnepaiuu ¢ 18 aBrycra mo 4 cenrsiops 1945 roga. CTOUT OTMETHTD, YTO OCTPOBA TPYHIBI XaboMan ObUTH
3aHSATHI yKe Mocjie okoHYaHust Bropoit MupoBoii BOMHBL.

29 auBapsa 1946 roga, B COOTBETCTBUU C COIO3HUYECKUMHU COTJIALIEHUSIMU, TeHepasl MakapTyp, IlIaBHOKOMAaH-
IYIOIIUH COIO3HBIMH OKKYITAIIMOHHBIMH CHJIaMU B SnoHuu, n3aaét memopanayM Ne677, mo KOTOpOMy U3-TIOJ Cy-
BepeHHuTeTa SIMOHUH BHIBOJUTCS MHOXKECTBO TeppHuTOpuid, BKitodast FOxubiit Caxanun, Kypunbckre octpoBa, ocT-
poB lIukoran u rpsaa Xabomau (ykaszansl otTaenbHo) [1, ¢. 144-145]. A yxe 2 despans 1946 roga Ha npucoeu-
HEHHBIX TeppHUTOpUsiX OblIa coznana KOxHo-Caxanunckas oonacte CCCP, a 2 suBapst 1947 roga ona Obiia 00b-
eanHeHa ¢ CaxaJluHCKOM 0071acThIo.

BosBpamenne B coctaB poccuiickoit Tepputopun IOxnoro Caxammua m KypHIIbCKHX OCTPOBOB ITO3BOJIUIIO
oOecrieunts BbIXoa B Tuxuii okean kopabdieit Boenno-Mopckoro ¢giora CCCP uepes Hezamep3arolue MpoyBBL.

C 4 no 8 cenrsiops 1951 rona mpoxommia Can-@paHipicckas KoHpEpeHIrs, Ha KOTOPOH mpeicraButeny 49
rocyaapcTB moanucanu MupHsid moroBop ¢ Amonueit. CCCP, a taxxe [lonpma ¢ UexocinoBakuel, OT MOATHUCAHUS
OTKa3ajuch. | 1aBHON MPUUYMHOI OTKa3a OBUIO TO, YTO B TEKCTE JOTOBOpa HE YKa3bIBaJOCh, KAKUM TOCyIapCTBaM
OTXOJIAIT TEPPUTOPHUH, OT KOTOPBIX SMOHNS OTKa3bIBanach [7, ¢. 335], B Tom uncne Kypust u FOxubiii Caxanus.

CtouT OTMETHTH, 4TO, HaunHast ¢ 1950 roma, AMOHITEI IEPECTAIOT MPUIUCISITH CHadaia rpymry XaboMad, mo-
toMm lukotan, a ¢ 1955 rona — Utypyn u Kynamup k KypuibckuM ocTpoBaM, a Ha3bIBAIOT UX «CEBEPHBIMU TEp-
putopusmmu» [8, c. 4]. [lonpasymeBaeTcs, 4To 3T OCTPOBA MpUIIETalOT K XOKKaiia0, a He K KypunbckoMy apxure-
nary. Takum 0O0pa3oM, SITIOHIIBI MTBITAIOTCS JOKA3aTh, YTO OHM HE OTKA3bIBAIUCH OT TIPaB Ha 3TH OCTPOBA.
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ITocne cmeptu U. CranuHa, HOBOE€ COBETCKOE PyKOBOCTBO B35UI0 KypC Ha CMATYE€HUE MEXyHAPOIHOW HaIps-
’keHHOCTH. OIHUM W3 HAIpPaBJIICHWH BHENTHEH MOJUTHKH CTal ITOMCK MHUPHOTO yperyinupoBanus ¢ Smonuei. B
1954 ronqy CCCP BrICTYIIWI C TIpeAIOKEHHEM HallaAuTh OTHOIIeHUs ¢ SmoHued. [lo uTory cOBETCKO-STOHCKAX
neperoBopoB 1955-56 roga Obia moamucana U OMyOJIMKOBaHA COBETCKO-AMOHCKas nexnapanus. [lo Heil Mexmy
CTpaHaMH MPEKpaIagoch COCTOSIHME BOIHBI M YCTaHABIMBAINCh TUIUIOMAaTHYECKHE OTHoWIEeHHs. YTo kacaercs
TEPPUTOPUAIBHOIO YPEryJIUPOBaHUS, TO MPEANONaragoch, 4to ocrpoBa Manoil Kypuibckoil rpsiasl - lllukotan u
rpynmna Xabomau — nepeiinyT k SnoHuu mocie moAmucanus MUpHoOro gorosopa [5, c. 313-316]. OmHako, Takoe
commkenne He ycrpauBaio CIIIA, koTopele XoTenu crenaTh SMOHUI0 CBOMM OIUIOTOM B X0J0gHOH BoiiHe. C of-
HOW CTOPOHBI, aMEPUKaHIIbI TOANEPKAIH AMOHCKUE MIPETEH3UH Ha YeThIpe 0CTpoBa, BKItodas Utypyn n Kynammp,
C IPYroil CTOPOHBI — LIAHTaKUPOBAIH SIMOHLIEB TEM, YTO €CJIM OHU OTKaxyTcs oT FOxubeix Kypwui, kotopsle, 1o
aMEpUKaHCKOH BepcHH ObUIM MCKOHHBIMH SIMOHCKMMHU TeppuTopusimu, To CIIIA, B cBOIO ouepenp, CMOTYT mepe-
cMoTpeTh CaH-DPpaHIUCCKUI JOTOBOP M IPUCOSINHUTE K cede smoHcKue apxumnenaru Prokto u bornn [11, c. 20].
Taxum 00pazom, aMepHKaHLIaM yAaJI0Ch COPBAaTh NOAINCAHUE COBETCKO-SIIIOHCKOIO MUPHOTO JOTOBOpA.

Opnako, B 1960 rony, nocne nmoanucanusi CIIIA u fAnonueit JloroBopa 0 B3aMMHOM COTPYAHUYECTBE M O€3-
OIACHOCTH, KOTOPBIHA 3aKpeIlIsul pa3MeIleHne aMepUKaHCKUM BoWck Ha Teppuropun Snonuu, Coserckuili Coro3
3asBUJI O HEBO3MOXKHOCTH CJICOBATh JIOTOBOPEHHOCTSAM I10 TEPPUTOPHATIBHOMY BOIPOCY, 3aKPbIB TAKUM 00pazoM
BOIPOC Ha goirue rojusl [1, c. 27].

TeppuTopHaIbHBIN BOIPOC BHOBL OBUT MOAHAT TOJBKO B 1991 rony, Ha 3akare coBeTckoi snoxu. B 1991 rony
Bo Bpems Bm3uta lIpesunenta CCCP M. I'op6auésa B SImoHNIO OBLTO OIyOIMKOBAHO COBETCKO-SIIIOHCKOE 3asBIIe-
HHE, B KOTOPOM YKa3bIBAJIOCh HA HEOOXOIUMOCTD 3aKJIIOUEHHUs] MUPHOIO AOTOBOPA, B KOTOPOM HEOOXOAWMO pas-
pemuTh MpobieMy IpHUHaIeKHOCTH 4eThIpEX Kypunbckux octpoBoB — Utypyn, Llukoran, Kynamup n Xaboman
[1, c.221-223].

TeppuropuajibHoe yperyaupoBanue mexxay SAnonueii u Poccuniickoii @enepanmeii Ha COBpeMEHHOM JTane

Bbopuc Enbiun, [pesunent nesasucumoit Poccun — npasonpueMuuisl CCCP, mponomkut MOMUTHKY Mpeiie-
ctBeHHuKa. B 1993 u 1998 roay mpoxoamiy pocCHICKO-SIIMOHCKHIE TIEPErOBOPHI, B X0I€ KOTOPBIX CTABUIICS BOIIPOC
0 MHPHOM JIOTOBOpPE M CTaTyCe BCEX UYETHIPEX I0KHOKYPHIBCKHX OCTPOBOB, OJHAKO HUKAKUX PEAIBHBIX IIaroB
nmpeanpuHATO He Obuto. HekoTopeie M3MeHeHNs MTPOM3OILITH TpH miprxoje K Biacti B. [lytuna. B miemom, mepero-
BOPBI C AMOHLAMH PETYISPHO MPOBOIMINCE, ogHako ¢ 2000 roga poccuiickas cropoHa 0co00 moa4EpKUBaa Poib
Hexnapauu 1956 roga, npenmnonarasi BO3MOKHOCTh [IEPEAAYN IBYX OCTPOBOB IOCIE 3aKJIFOUEHHUSI MUPHOIO J10T0-
Bopa. Ilo3unusa SAnoHun ocTaércs HEM3MEHHOUM — mepeaayda 4eTbIpEX OCTPOBOB U TOJNBKO MOTOM MHUPHBIA JOTOBOP
[12, c. 3]. [Ipu 3TOM SIMOHIIBI OTPUIIAIOT BO3MOKHOCTh BOCGHHOT'O PEIICHHS BOIPOCA, OTPaHUYUBAs CeOsl AUIIIOMa-
TUYECKUMH MeTojaMu. TakuM oOpa3om, MmeperoBOpHBIN Iporecc GakTHYeCKH 3amén B TYMUK, HECMOTpPS HA Ya-
CThI€ BCTPEUYU U COBMECTHBIE 3asBJICHUA JuAepoB cTpad. B 2021 romy poccuiickuit MU/] nononHun cBOX Mo3u-
U0, 3aSBUB O HEKOHCTUTYIIMOHHOCTH Nepeaadn JitoObix ocTpoBoB [13]. CTouT, 0JJHaAKO, OTMETUTH, YTO TEKYIIast
KoncTutymus nomyckaer Bce-Takd BO3MOKHOCTh TEPPUTOPHATIBHBIX U3MEHEHUH B Cllydae JeMapKaliu, JeTuMu-
TalM{ U peleMapKaliy IPaHULIbl, YTO TEOPETUIECKH MOKET OBITh OCYIIECTBICHO MO YCIOBHSIM MUPHOTO JIOTOBO-
pa.

Ha coBpemennom astarne Bonpoc Kypun siBnsiercs, B IepByI0 04epe/b, BOIPOCOM HAIIMOHAIBHOTO TPECTHKA AJIs
00enx cTpaH, 4To OOBIACHAET OECKOMIPOMUCCHOCTD MX MO3ULMMI. J[J1s STOHCKOrO PyKOBO/ACTBA JaKe BO3BpAILCHHE
JIBYX OCTPOBOB M 0TKa3 oT Utypyna u Kynammupa Oyzer o3Ha4aTh NOJIUTHUECKHUI TpoBail. bosiesHeH Bompoc U JUIst
poccuiickoro obiiectsa. Hampumep, B 2018 rofy, mocie ouepeHoro mpeiokeHus co cTopoHsl PO o 3akiroue-
HUU MUPHOTO JIOTOBOPA MO POCCUICKUM ropoJiaM MPOIUTH MUTHHTH O HEOIYCTUMOCTH TepeIadl OCTPOBOB [14].

[Ipoananu3upoBaB UCTOPHUIO POCCHHUCKO-SMOHCKOW I'PAaHMIIBI, MOKHO CAEIAaTh BBIBOJA, YTO HAa CETOXHSIIHUMA
neHnb Poccust BIosiHe 3aK0HHO 00J1agaeT BceMu ocTpoBaMu KypuiibCko# Tpsiasl u ocTpoBoM CaxalvH.

Bo-nepBeix, Poccus nepBoil uccnenopana 3TH TEPPUTOPUN U 3aKPENUIACh HA HUX, MOITOMY SIIOHCKHI apry-
MEHT O MCKOHHOM BJIaJICHUH HE COCTOSTENIeH. BO-BTOPBIX, ameyulsiuyMy SIOHLEB K JOrOBOpaM BPEMEH LApCKOM
Poccun He cocTosiTenbHBI, Tak Kak, JOroBopa, 3akimouéHHble a0 1905 roma, ObUIM aHHYJIHPOBaHBI PYCCKO-
SITIOHCKOW BOWHOMH, Bce ToroBopa ¢ Poccuiickoit mmmepueii ¢ 1905 mo 1917 roxa, kpome IlopTeMyTckoro, aHHYIH-
POBaHBI COBETCKO-SIMOHCKOM nekiaparueit 1925 rona, a [lopremyTeknid, B cBoro ouepens, CaH-OpaHIIUCCKNM, TT0
KoTopoMy SmoHust oTkazanack oT Bcex npaB Ha Kypuiel u Caxanus. To ects, ganpHeimas cyap0a ocTpoBOB, MO-
cie 1951 roma, e€ kacarbes He goimkHA. Marmo toro, Kypunsl u CaxanuH ObUIH JIe-fope BBIBEIACHBI U3-T10 SITIOH-
CKOro cyBepeHmTeTa emé B 1946 rogy aMepuKaHCKOW OKKYIAITMOHHOW aJIMHHHCTpAITHEH, KOTOpasi OCYIIECTBIIsIIa
3aKOHHYIO BIIaCTh Ha SMOHCKON TEPPUTOPHM MO YCIOBUAM Kanutyisuuu. IlepenMenoBanue smoHmamu FOXHBIX
Kypun B «ceBepHbIe TeppUTOPHUI» MPOU3OLUIO TONBKO B MOCIEBOECHHBIE TOABI M HE MOXET pacCMaTpPHUBATHCS Kak
CepbE3HBIN apryMEHT, SBJSSACH MPUMEPOM CIIOBECHOM SKBHIIMOPUCTHKH.
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Poccus ke obnamaer Kypunamu u CaxanuHoMm 1o mpaBy nmoOenutensi Bo Bropoit MupoBoi#i BoiiHe, 4To ObLIO
3aKpEIUICHO B SIMTHHCKON AeKIapalny, ¥ TakuM odpa3om, Obuto npu3HaHo CIIA u BenukoOpuraHuei.

OTcroz1a MOXKHO CIeNaTh BBIBOA, UTO, SIMOHKS HE UMEET HUKAKUX IIPaB HU HA OJUH OCTpOB Kypuiibckoii rpsiabl.
Co croponsl Poccuu, npusHanue TeppuTopHaibHOM podneMsl B 90-e rofpl, Mo CyTH, ObUTO TPOSIBICHHEM IOJH-
THUYECKOH cnabocTu. DTO Jalo SIoHIaM BO3MOKHOCTE C HOBOH CHIIOH TpeOOoBaTh epeaayl OCTPOBOB.

OpnHako, Ha CEerONHSAIIHUI 1eHb MaJIOBEPOSITHO PEANbHOE PEIICHUE 3TOr0 BOIpoca U mepenada SmoHuu ocTpo-
BoB. Best Kypunbckast rpsiga ae-¢paxTo U Je-1ope, CKopee Bcero, ocTaneTcs B coctase Poccun.
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Biansiaue my0JIM4HOr0 NpaBa Ha cylleCTBEHHbIE YCJIOBHS J0r0OBOPA CTPOUTEIBHOI0 MOAPSAAA

KomieB A.B., cOBeTHHK rocyJ1apcTBeHHOM rpaxaaHckoi ciay:xkobl Poccniickoii @exepannu 1 kiacca,
CTAPUINH IOPUCKOHCYJIbT, ACUPAHT,

000 «TpaHccTpoiiMexaHU3aLM»,

MockoBcKkHii (PUHAHCOBO-MPOMBINLIEHHbI YHUBepcuTeT CHHEprus

Annomauyus: cmamos NOCEAUIEHA USVHEHUIO GIUAHUS NYOIUUHO20 NPABA HA CYUeCEEHHbIE YCI08USL 002080PA
CMPOUMeNnbHO20 Noopa0d. Amopom 00OCHOBbIBACCS AKMYAIbHOCMb U 3HAYUMOCHb MeMbl UcC1e008aHus. Jla-
emcs XapaKxmepucmuka UHCMUmyma npagogoco pecyiupos8anus npopeccuoHarbHOU CmpoumensHoll 0esimenbHo-
cmu U e2o CMpYKMypHuIX dlleMenmos. Paccmampusaemces cywnocms u cooepaicanue 002060pa CmMpoumenbHo20
noopAoa, KaKk OOHOU U3 8e0YUUX 002080PHbIX KOHCMPYKYUL, COCMABIAWUX OAHHbIL UHCmumym. /lemaniuzupy-
IOMCs cyujecmeenHble Ycaosus OaHHOU pasHosuoHocmu 0o2oeopa. Ha ocnoee ananusa nayumoul aumepamypbl u
COOMHOULEHUSI OOKMPUHBL U 3AKOHA 3AKTIOUAEMC 0 HEe0OX00UMOCTU eOUHO0OPA3H020 MONKOBAHUSL TNAKUX VCIO0-
8Ull 002080pa cMpoumenvHo2o noopada. Ilocmynupyemcs o mom, ymo 6 Hacmoswee 8pems, OMcymcmaue eOuHou
nO3UYUU, NO BONPOCY NPUSHAHUA CYUWECHIBEHHBIX YCIO08ULL 002080pA CMPOUMENbHO20 NOOpPAOd, NPOBOYUpYem
MHOIHCECMBO CNOPOB, NPEOMEMOM PACCMOMPEHUL KOMOPBIX, 6 HACMHOCMU, CMAHOBUMCS U CYUWECMEEHHOCD
VC08USL 0 YeHe 002080pa CMpPOUmenvbHo2o noopada. Kpome mozo, paznas ompaciesas npuHaoienCHoCmsd OAHHBIX
AKmMos U ux npagonpuMeHeHue, N0 MHeHUIo asmopd, NPo8oOYUpyem 803HUKHOBEHUE UHBIX OaPbepos NPagonpuUMeHe-
HUsL, 4MO 00YCI06IUBACTNC OMCYMCMBUEM eOUHO MEePMUHOL02UU, 4 MAKHCe PA3SHOCbIO IOPUOUYECKOU CULbL UC-
TMOYHUKO8 PecyIupoBanus. AGmMopom npeonpunsima nONbIMKA 0C6eMums YKa3aHHvle U UHvle aKmyaibtble Ha ce2o-
OHAWHUL OeHb NPoOAeMHble BONPOCHL NO U3YHAEMOU meMe, d MAK’ce NPedaoNCUMb HYymu paspeuienus OanHblx
npooiem.

Knrwouesvie cnosa: 002060p cmpoumenvHozo noopsadd, 2paj)coaHcKoe 3aKOHOOAMENbCMEO, CYUjeCmEeHHble
VCA08USL, YCA0BUSL 002080PA NOOPSIOA, KAYeCmB80 pe3yivmama pabom, noOpsOuUK, NOOPSOHble OMHOWEHUS, YeHda,
CpoKu
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Abstract: the article is devoted to the study of the influence of public law on the essential terms of a construc-
tion contract. The author substantiates the relevance and significance of the research topic. The characteristic of
the institution of legal regulation of professional construction activity and its structural elements is given. The es-
sence and content of the construction contract is considered as one of the leading contractual structures that make
up this institution. The essential conditions of this type of contract are detailed. Based on the analysis of scientific
literature and the correlation of doctrine and law, it is concluded that there is a need for a uniform interpretation
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lar, is the materiality of the condition on the price of a construction contract. In addition, the different industry af-
filiation of these acts and their enforcement, according to the author, provokes the emergence of other barriers to
law enforcement, which is due to the lack of a unified terminology, as well as the difference in the legal force of
regulation sources. The author made an attempt to highlight these and other current problematic issues on the top-
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Kak wm3BecTHO, TIOJI TIPaBOBBIM PETYIMPOBAHUEM NPOPECCHOHATBFHOW CTPOUTEINBHOW IESTENTFHOCTH MOXHO
MOHUMATh COBOKYITHOCTb aJMHHUCTPAaTHBHBIX M TPAaKJAHCKHUX MPABOBBIX HOPM, 3aKPEIUISIONINX 00s3aTeIbHbIC
JUTSL UICTIONIHEHUS TIpaBUJia OCYLIECTBIEHUS CTPOUTENLCTBA. JyaTuCTUUYHOCTh JAHHON KaTeropruu HEOCIIOpUMa, TaK
KaK JIMIIb BO B3aUMOCBSI3M IIPEBATUPYIONIE MMIIEPATHBHBIX M MPEBATUPYIOIIE IUCIO3UTHBHBIX MPAaBOBBIX HOPM
BO3MOJKHO JTOOMTHCSI HANOOIBIIEro 3 QeKTa B peryInpOBaHNH CTOJb CONUATHHO 3HAYUMOU c(hephl.

CTpyKTypa IpaBOBOTO PEryarpOBaHuUs MPO(ECCHOHATIBHON CTPOUTENBHON AEATEILHOCTH JOCTATOYHO OOIIMpHA
Y TIO3BOJISIET BKIIFOYUTH B HEE TAKHE JOTOBOPHBIE KOHCTPYKITHH, KaK:

— JIOTOBOPHI HA  BBINIOJIHEHHE HAYYHO-HUCCIENOBATEIHCKUX pPabOT, OIMBITHO-KOHCTPYKTOPCKAX H
TexHoyormueckux padot (m1. 38 'K PO);

—  JIOTOBOp MOJpsi/ia HA BHIOJIHEHUE MPOEKTHBIX M W3BICKATENbCKUX padoT (map. 4 ri. 37 [K PO);

—  J0roBOp cTpouTtenbHoro noapsaa (map. 3 ri. 37 'K PD);

—  J0TOBOp A0JeBOTO yuacTus B ctpoutenbcTBe (O3 ot 30.12.2004 N 214-D3);

—  JIOTOBOp MOJpsiAa I TOCYJAapCTBEHHBIX M MYHHIIMOAIbHBIX HYXH (map. 5 mi. 37 'K PO, @3 or
05.04.2013 N 44-®3). [1]

OCHOBHBIE TO3UIMK CPEIX JIOTOBOPHBIX KOHCTPYKLUHMH B 0O0NacTH MPOPECCHOHAILHONW CTPOUTEIHHOM
JIESTEIbHOCTH 3aHUMAET JJOTOBOP CTPOUTENLHOTO MO/IPs/Ia, OH HanboJee pacipoCTpaHeH B MPaBONPUMEHHUTETHHON
MpaKTHKE.

JloroBop CTpOUTENHHOTO MOAPAAa C TPaXIaHCKO-TIPAaBOBOM TOUKH 3pEHMS SIBISIETC KOHCEHCYaJIbHBIM, TO €CTh
CUHMTAETCS 3aKJIIOYEHHBIM C MOMEHTA COTJIAIICHWs €r0 OCHOBHBIX YCJIOBWH, BO3ME3IHBIM, 3a BBITIONHEHHE
KOTOpPOTO OJHA W3 CTOPOH IIOJIy4aeT MAaTepHalbHYI0 BBITOAY, W B3aWMHBIM, YTO O3HAa4aeT BO3HHUKHOBEHHE
OTIpeJIeIEHHOTO HAbopa MpaB U 0053aHHOCTEH KaK y MOJIPSIUMKa, TaK U Y 3aKa34nKa.

I'paMOTHO 3aKITFOUYEHHBIA JTOTOBOP SIBISETCS 3aJI0TOM YCIIENTHBIX T'Pa)XTaHCKO-TIPAaBOBBIX B3aMMOOTHOIICHUH,
rae oOecmednBaeTcsl BBIIIONHEHHE CTOPOHAMH BCEX, MPEIYCMOTPEHHBIX JIOTOBOPOM 00s3arenscTB. Kak
0003Ha4YCHO BHIIIE, MOTPEOHOCTh (HU3NUECKUX JIUL, HHANBUAYAILHBIX MPEANPUHAMATENCH H IOPUANIECKUX JIUI] K
3aKIIIOYEHHUIO JIOTOBOPa CTPOMTENLHOTO MOIpPSAa TPSIMO BIHMSET HA aKTYaJbHOCTh IOCTABJICHHOW MPOOJIEMBbI M
SIBIISIETCS OHON M3 HETIOCPEACTBEHHBIX IPUYHH €€ UCCIIeTOBaHUSI.

B coBpeMeHHO# HaydHO-HMCCIEIOBATENLCKOW JUTEpaType OOHAPYKWBAIOTCS JOKa3aTeNbCTBAa, YTO JOTOBOP
CTPOUTENBHOIO MOJpsiia — IMPHUMEp TPakJaHCKO-TIPaBOBOTO JIOTOBOpA, I/I€ YaCTHOMPABOBOE pETrYyJIHpPOBAHUE
coueTaercs C MyOIMYHO-TIPaBOBEIM [4]. DTO CBSI3aHO C TeM, YTO OTHOIIICHHS, BOZHUKAIOIIUE TIPH OCYIIECTBICHUN
CTPOUTENFHON JeSTENFHOCTH, UMEIOT Pa3HYI0 OTPACIEBYI0 MPUHAIIEKHOCTh. OTHOMIEHUS MEXKIY 3aKa3YMKOM U
MOJPSYMKOM, BO3HUKAIOIINE HA OCHOBAHWHU JIOTOBOpA CTPOMTEIHLHOTO MOJPsAa, 00JaaloT BCEMHU MpPU3HAKAMHU
MMYIIECTBEHHBIX OTHOIICHUH, KOTOPBIE SBIISIOTCS TPEAMETOM TpaskAaHCKoro npaBa. COOTBETCTBEHHO, OHH OyIyT
PETYINPOBATHCS METOOM FOPHIUIECKOTO PABEHCTBA CTOPOH.

[TyOnu4HO-TIpaBOBOE YpEryJMpPOBaHHE B CTPOUTENBHOW JNEATENLHOCTH — 3TO TOCYAapCTBEHHOE BO3/CHCTBHE,
KOTOpPO€ HAIpaBJIeHO Ha HEMPEMEHHOE BCTYIUIEHHE CTPOUTENBHBIX OpraHM3alluidi B CaMOperylupyemble
OpTraHM3aIlid, ¥ ONpeieNieHIe TPAHUI] IIPABOBOTO PETYITUPOBAHMUSL.

Carucdaknus myOJUYHBIX HHTEPECOB SIBIIIETCS TOOPOCOBECTHOE OCYIIECTBICHHE JIOTOBOpPA CTPOUTEIHHOTO
NoJpsiia, peanu3alns CyObeKTaMH CaMOPETYIUPOBAHUSI CBOMX 00s3aTenbCTB. JlaHHbIE B3aMMOOTHOILIEHHUS M WX
TIpeJIeNbl, 00YCIIOBJICHBI OTHOIICHUSMU 3aKa34nKa C TIOIPSTIHKOM.

CoOTBETCTBEHHO, IaHHBIC PA0OTHI CBSI3aHBI PA3IMYHBIMH IO MIPUPOJIC OTHOIIEHUSIMHU, TAKUMH KaK:

—  TOJPSAJHBIE OTHOUICHUS, KOTOpBIC, MPEAMETOM Tpa)KIaHCKO-TIPABOBOTO PEryIUpOBaHUs, (HOPMHUPYIOTCS
MEXTY TOAPSTYMKOM ¥ 3aKa3UHMKOM;

—  nyOJIMYHBIE OTHOIICHHS, KOTOPhIE BO3HHKAIOT MEXIY TOCYJApCTBCHHBIMH OpPraHaMH W yYacTHUKAMH
TOJIPSITHBIX OTHOIICHUH.

BbesycnoBHO, 111 IOroBOpa CTPOMTENFHOIO MOApSAa XapakTepeH psAd YCIOBHM, Tak, llpesuamym Bricmiero
ApOUTpaXHOTO Cyna Aajl pa3bsCHEHHS 110 BOIIPOCY CYIIECTBEHHBIX YCIOBHA JJOTOBOPA CTPOUTEIHHOTO MOAPSI/IA.

IlepBeIM ycCliOBHEM OTpeneieH NpeAMET I0TOoBOpa CTPOUTENBbHOTO moapsnaa. IIpemmer paccMaTprBaeMoro
COIJIAIICHUsI COCTABIISIET PE3yJIbTAaT AEATEILHOCTH OJHOM M3 CTOPOH, a IMEHHO moapsiauuka. Kpome Toro, BaskHO
OTMETHTB, YTO JAHHBI PE3yJNbTaT MMEET KOHKPETHYI0 MarepuaibHyto ¢opmy. Tak, n3 m. 2 ct. 740 'K PD
CJIeTyeT, YTO TMPEIMETOM CTPOUTEIHHOrO MOJApsAa SBISETCA OmpeAeNieHHas padoTa IO CTPOUTENBCTBY U
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PEKOHCTPYKIMU TPEANPHUITHH, 3MaHUHA, COOPYXKEHUH M pe3ynbTaT AaHHbIX pabor. CormacHo c1.743 'K PO —
o0beM paboT QopMupyeTcss HAa OCHOBAHWHM MPOCKTHO-CMETHOW JOKYMEHTAIMH, KOTOpas pa3pabaThiBacTcs H
MPOXOIUT 00sI3aTeNbHYI0 TocoKcepTudy. B cootBerctBum ¢ 1. 1 cr. 743 'K PO moapsamumnk 00s3aH UCTIONHATH
CTPOUTENILCTBO COTJIACHO C TEXHMYECKOH JOKyMEHTaluel, KoTopas ompenenseT o0beM M coaepkaHue pabot, a
TaKXke Ipyrue TpeOOoBaHMs, CO CMETOH, ompenenstouiell neHy padboT. Eciau B 1oroBope CTpOWTENBLHOIO MOApsaa
OTCYTCTBYIOT JpyTH€ YKa3aHHA, TO MOJIPSIIYNK TOJKEH BBHITOIHUTH BCE pabOTHI, IPEICTAaBICHHBIE B TEXHUIECKON
JIOKYMEHTaIu U B cMeTe. Ha cerogssmHuil 1eHb, 3aKOHOATEIbCTBOM IIPUHUMAIOTCS pa3iIUyHble TOUKH 3pEHMUS,
ABJISIETCS] HE YPETYIMPOBAHHBIM BOIPOC O MPEAMETE JOTOBOPA CTPOUTENBHOTO moapsiaa. Konkpetusanus 1aHHOTO
TIOJIO’KEHHUSI MOXET CYIIECTBEHHO CHHM3UTH BEPOATHOCTH BO3HWKHOBEHHS CIIOpa MO JOTOBOPY W MPHU3HAHHS €ro
HE3aKIJIIOYSHHBIM Ha OCHOBAaHUH HECOTIIACOBAHMS TAaKOTO CYIIECTBEHHOTO YCIOBHS KaK MpeaMeT.

Eme ogHMM HeManoBa)KHBIM YCIIOBHEM CTPOUTENHLHOTO MOAPSAA SBISIETCS CPOK BBIMOJIHEHHS U CIa4ud PadoT.
Cpoku BBITIOJTHEHHS padoOT OE€3yCIIOBHO JO/HKHBI OBITH YETKO OIPEACIICHB JTOTOBOPOM JIMOO TPHUBSA3aHBI K
COOBITHIO, KOTOPOE HEM30€KHO HACTYIHUT. CTOUT OTMETHUTD, YTO MOJIYUEHUE aBaHCA TAKUM COOBITHEM HE SIBIISIETCS,
Tak Kak He cooTBeTcTByeT TpeOoanusMm 190 u 191 crareii ['K P®. 3akoHOHaTeIhCTBOM Takke MpPEIyCMOTpEHA
OTBETCTBEHHOCTh 3a HApyLICHHWE CPOKOB BBINOJHEHHsS PaldOT moapsiadukoMm. [IpuMepom BO3AEHCTBHS HOPM
MyOMYHOTO TIpaBa, K CPOKaM CTPOUTENHCTBA, OTHOCHUTCS ()MHAHCHPOBAHHWE CO CTOPOHBI TOCYIapcTBa Ha
oTpeJieNIeHHbIN (PMHAHCOBBIN IO/, TAE€ CPOKU KECTKO PErYIUPYIOTCS U KOHTPOIUPYIoTCs HopMamu DenepanbHOro
3akoHa oT 05.04.2013 N 44-®3 «O KOHTpakTHOW cHCTeMe B cepe 3aKylmoK TOBapoB, padOT, YCIyT s
o0ecreveHus TOCYTapCTBEHHBIX M MYHUIIMITATBHBIX HY)1» © bromkerHsiM Kogexcom P® (i TOCKOHTpaKTOB Ha
BEITIOJTHCHHE TTOAPSTHBIX PaboT).

OTtMmeTuM, 4TO A NPUBENEHHON KaTeropuu, HeMaJoBa)KHOE 3HaueHHe uMeeT IieHa. CTOMT cKas3aTb, 4TO
NPUYUHON OOJNIBIIMHCTBA CIIOPOB KaK IPAaBUJIO SIBISIETCS HETPaMOTHO O(OPMIIGHHON NOTOBOP CTPOUTEIHHOTO
nonpsina. Ilpu coctaBieHuu mOroBOopa HEOOXOMUMO yKa3aTh W OOCYIWTH BCE CYIIECTBEHHBIE YCIOBHS H TeX
MOJIOKCHUH, T/e TOBBIIIEHA BEPOATHOCTh BO3HHMKHOBEHHSI CIOpa, OCOOEGHHO JTO KacaeTcs BOMPOCOB
perynupoBaHus 1eHbl. TakuM 00pa3oM, CYIIECTBYIOT HEKOTOPHIE TPYAHOCTH C COTJIACOBaHHMEM YCIIOBHH O IICHE,
TaK Kak coBpeMeHHbIN oTeuecTBeHHbIN [ K PD He comepKUT crienuanbHbIX HOPM O LEHE JOTOBOPa CTPOUTEIBLHOTO
MoJpsiia, TOATOMY JUII TIONMEHOBAHHBIX B KOJIEKCE JOTOBOPOB PYKOBOJICTBOBATHCS HAICKUT OOUTUMHU
MOJIOKEHUAMHU 11. 3 cT. 424 u ct. 709 'K PO.

Cormacao m. 3 cT. 424 u ct. 709 'K P® mena moroBopa HobKHA OBITH yKa3aHa, OJHAKO ©CIH JTOTO HE
MPOU3BEIEHO, TO MPUMEHEHHUIO TOJUIeXaT OOIIHE TIONOXKEHHS O JIOTOBOPE, a MMEHHO, IPUMEHEHHE TOM IIeHHI,
KOTOpasi IIPU CPABHUMBIX O0CTOSTENBCTBAX OOBIYHO B3NMAETCSI 32 aHAJIOTMYHBIC Pa0OTHI.

Ilepexons x criennadbHBIM HOpPMaM, HENb3s HE MPOKOMMEHTUpPOBaTh M. 1 cT. 743 'K PO, yka3piBaromuid, 4To
IleHa oIlpeleneHa B ocoboM nokymeHTe — cmere. llomumo HOpMm ['K P®D, cymectByeT W psm CMEXHBIX
HOPMATUBHBIX MPaBOBBIX aKTOB, CIIOCOOHBIX TIy0)Ke PpACKPBITh H30paHHYIO Il HMCCIEOBaHUs KaTerOpHIO.
Haumbonee OnM3kuM K MOHATHIO «II€HAa» B paMKax JOTOBOpa CTPOHUTEIHHOTO MOApSAAa SABISETCS CMETHAs
CTOUMOCTb, JieTallbHas aeuHuIms KoTopoii 3akperena B 1. 30 cr. 1 I'pK P®.

Kak ormedaer T.A. ®enrornHa, cMETHAs! CTOMMOCTh €CTh CTOMMOCTh, PACCUMTHIBAEMasl IS KaKJ0r0 00BhEeKTa
CTPOUTEIHCTBA B OT/ICTLHOCTA HA OCHOBAHHUH CMETHI (CMETHBIX pacdeToB) [6].

B gactHOCTH, Kak cripaBeanuBo oTMedaeT [ .A. [I10THHKOB, HE Bcer/ia IieHa U CMETHAsl CTOMMOCTD Ha TIPAaKTHKE
coBmanaroT [5]. PacxoxneHne MOXET MPOUCXOAWUTH IO pPAAY NPUYHH, HAIPUMEp H3-3a YBEIWYCHHS WIH
YMEHBIICHUS] CTOMMOCTH CTPOUTENFHBIX PECYPCOB HIIM HEJOOPOCOBECTHOCTH MOJPSTUNKA U 3TI0YIIOTPEOICHUS UM
HOpMBI cT. 710 'K P®. O.I'. EpuroB nuier, 4To cMeTa COAEpKUT MOCTaTeHHBIN MepeyeHb 3aTpaT, OHa €CTh OCHOBA
JUTSL pacieTOB 32 BBHITIOJHEHHBIE PA0OTHI U MOATBEPIKAAET YCTAHOBICHHYIO IIeHy [3]. Tem campiMm, aBTOp TOHUMAeT
cMety Oosiee Kak (JOpMy BBIpaKEHHUE IICHBI BBITIOJTHIEMBIX Pa0OT, HEXKENIN KaK 3HAYUMBIN CTPYKTYPHBIN AJIEMEHT.
I".M. 3asxaHoB ompoBepraeT 00s3aTeIbHOCTh CMETHI JUIsl OT/ICNBHBIX KaTeropuil padoT, TaKk KaK OHA MOXKET OBIThH
MpeyCMOTpEHa B TEKCTE JIOTOBOPa M BHIpAYKEHA B YUCIIEHHOM 3HaYeHHH 03 000CHOBBIBAIOIIUX PAacyeToB [4].

W3 BbImecKa3aHHOTO MOYHO PE3IOMHPOBATh, YTO KATETOPHUH «IIEHA» M «CMETay Uil JOrOBOPOB B 00JacCTH
CTPOUTENHHON AESTETFHOCTH, B YACTHOCTH IS JOTOBOPA CTPOUTENHHOTO MOAPS/IA, SBISIOTCS B3aUMOCBI3aHHBIMH,
HO He B3aumonoriomammumu. Kak ormedaer T.A. DeroHNHA, MX MOXKHO COOTHECTH Kak cojiepkaHue u Gopmy
BBID@KEHHUS TEPBOrO COOOPa3HO TOMY, Kak »D3JIETAHTHO 3TOT BONPOC PELIEH TI'PajoCTPOUTEIbHBIM
KOJU(UIIMPOBAHHBIM aKTOM.

Ha cerogusimuawmii gens, cr. 709 T'K PO, He Tonbko BbiAenseT JBe GOpMBbI IIEHBI, HO U pacKpbiBaeT ux. Ecim
TBepJas [ieHa (CMeTa) yCTaHaBIMBAETCS B ONPEACICHHOM pa3Mepe U, Kak MPaBHiIO, U3MEHEHUIO HE MOUIEKHUT, TO
npuOIU3UTEIbHAS 1IeHA HE ONpelesMMa TOYHO, a MPEANOIOKUTeIbHa Ha MOMEHT 3akKilo4eHus: norosopa. [lpu
YCTaHOBJICHWH TBEPIOH IIEHBI, 3aKa3YMK MHHAMH3HUPYET BO3MOKHBIE PHUCKH, KOTOPBIE MOTYT BO3HHMKHYTH TpPH
YIOPOKaHUU LEHBbI CTPOUTENBCTBA, a MOJPATUYHK, B CBOIO OYEpEAb, MOXKET, KAK COKOHOMMTB, IIPH YCIIOBUH, UTO
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3aTpaThl OyAyT MEHBIIE OrOBOPEHHOW IIEHBI, TAK M MOTEPSATh CBOM PECYPCHI, €CIIM 3aTPaThl BO3PACTyT, MpPH
YIIOPOXKAHUN CEOECTOUMOCTH CTPOHUTEIHCTBA.

B 3aknroueHmr Bompoca O IIGHE XOTENOCh OBl OTMETHTh, 4YTO CTOPOHAM TIPEAOCTABISIETCS MPaBO
CaMOCTOSITEILHO BHIOpaTh B Kakoé Qopme OymeT ompejeicHa IeHAa. B 3aBepllieHWH BCEro BBINICCKa3aHHOTO
XOYeTCsl CKa3aTh, YTO I MUHHMH3AIMA PHUCKOB TI0 JOTOBOPY CTPOUTEILHOTO TOApsAAa HEOO0X0IUMO
OTBETCTBEHHO MOJIXOUTh K COrTIACOBAHUIO BCEX YCIIOBUH JIOTOBOPA MPH €ro 3aKIFOUYCHUH, 0COOCHHO 3TO KacaeTcs
CYIIIECTBEHHBIX YCIOBHH JJOTOBOPA.

AHanu3 cyneOHOW MPaKTHUKU IMOKa3bIBAaCT HEOAHO3HAYHOE MOHMMAaHHUE YKa3aHHBIX KaTETOPUH, KPOME TOTO,
OTCYTCTBHE C(HOPMHUPOBAHHON MO3UIMU TI0 3TOMY BOIPOCY SIBHO HE CHOCOOCTBYET NallbHEHWIIEMY Pa3BUTHIO
WHCTHUTYTA B TIEJIOM [2].

BrlmieckazanHoe MO3BOJISET CIeIaTh OOBEKTHBHOE 3aKIIOYSHHUE O TOM, YTO JIO CUX TIOP OCTPOM MPOoOJIeMOit 10-
rOBOpa CTPOUTEIHHOTO TO/APSIIA SBJISIETCS OTCYTCTBUE SIMHOMN TIO3UIHH 110 BOMIPOCY TPU3HAHUS YCIOBUS O IIEHE B
Ka4ecTBE CYMIECTBEHHOTO ycioBUs. UTO, MO HalleMy MHEHHIO, HEOJIAarONPHUITHO CKA3bIBACTCS Ha TPKIAHCKOM
000poTe, Tak KakK ITO3BOJIACT YYACTHHKAM IOCJCIHEr0 UCTOJIKOBBIBATH HOPMBI TPAXKIAHCKOTO 3aKOHO/IATENbCTBA
He10OpPOCOBECTHO, MPOBOLMPYET MACCY CIIOPOB, MPEIMETOM PACCMOTPEHHSI KOTOPBIX CTAHOBUTCSI CYIIECTBEHHOCTD
YCIIOBHUS O IICHE JIOTOBOPa CTPOUTENHLHOTO mojpsiia. Takyro KpallHe HEraTHBHYIO TCHJICHIIIO BO3MOXHO MEpesio-
MUTh, €CJIH BO3BEACHHE JIFOOOTO KAIMUTAILHOTO 00BEKTa CTPOUTEIILCTBA OYIET CONPOBOXKIATHCS HE TOJILKO OIpe-
JICJICHUEM TBEPJOW WM MPUOIU3UTEIBLHOM LIEHBI U 3aKPEIUICHUEM €r0 B JIOIOBOpPE, HO U 00OCHOBBIBATHCS CMET-
HBIM pacueToM. [IpHU3HaHHME dTUX YCIOBUH CYIECTBEHHBIMH OOCCICUUT MPO3PAYHOCTh MPABOOTHONICHUMN, BO3HU-
KaIOIIUX MEXKy KOHTPareHTaMH.

Takum 00pa3oM, OTMETHUM, YTO CTPOMTEJIbHAS JCATEILHOCTh, UMEET OTIMYMTEIBHYIO OCOOCHHOCTh, KOTOpas
MPEJINoJIaraeT yCTAHOBJICHUE OTHOIICHUH KaK MK/ 3aKa3YMKOM U TOJIPSTYMKOM, TaK M OTHOIICHUH ¢ y4acTHEM
NyOJNUYHBIX OPraHoB. PaccMOTpeHHbIE OCOOCHHOCTH MPEIMETa JIOTOBOPA CTPOMTENHLHOTO MOAPSIA, MOPAAKA €ro
3aKJIFOUCHUS U PEaTU3aliK CYIIESCTBCHHBIX YCIOBUM, B YaCTHOCTH, OIPEJICIICHUE IICHbI, pa3peliacT MPUHTH K 3a-
KITIOYCHHIO O KOMIUIEKCHOM PETrYJIMPOBAHUN COOTBETCTBYIOIIMX OTHOIICHWH HOPMaMH ITyOJIMYHOTO mpasa. TeM He
MeHee, pa3Has oTpacieBas MPUHAIICKHOCTh NAHHBIX aKTOB M HMX MPABONMPUMEHEHUE, CBS3aHO C HEKOTOPHIMU
CJIOXKHOCTSIMH M3-32 TOTO, YTO B HUX HE HCIONB3YeTCs eNHAS TCPMHUHOIOTHS, & HCTOYHHKH PETyJTUPOBAHUS UMe-
I0T pasHyl0 IOPUAMYECKYIO CHIIy, BCIIEACTBHE Yero, HEOOXOIWMBI NalbHEHIIHE HCCIeJOBaHUs MO0 JaHHOMY
HaIMpPaBJICHUO.
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Conep:xaHue U HCTOPUYECKOE Pa3BUTHE NPUHIUIA o0ecniedeHHs] 00BUHSIEMOMY
NpaBa Ha 3alIUTY (CYLIHOCTh, 3HAYEHHEe, CTAHOBJIEHUE U PA3BUTHE)
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yHuBepcuteTa 1ocTuun (PIIA Munrocra Poccun) B r. MaxaukaJe

AHHOmMauuA: NPUHYUNDL Y20I08HO20 NPOYUECCd, KOMOPble ONPedeaion 0OCHOBHbIE HANPABIEHUS U HOPAOOK NPO-
8edenUs 8cex cmaoull Y20i08H020 CYOONPOU3B00CmEa, obecneuusarom cnpasediusoe u 3Qpexmusrnoe paccmom-
peHue Y20108HbIX 0ell C Y8adicenuemM K npasam u c6o6o0am epadicoan. Ilpaso uenogexa Ha 3awumy, 3aKpenyieHHoe 8
Kouncmumyyuu 6 cmamoe 46, asnsiemcss 0OHUM U3 KAIOYEBbIX NPAG, NPUCYIYUX KadxcOoMy epadicoanuny Poccutickoti
Dedepayuu. Koncmumyyus eapanmupyem Kaxcoomy cy0eonyio 3auumy e2o npas u c60600. B paziuunvix ompac-
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IIpaBo yenoBeka Ha 3alllUTy — OJIHO M3 KIIFOUEBBIX MPaB, MPUCYLIUX KaXIAOMY I'paxkaHuHy Poccuiickoit Dene-
panuu u 3akperieHHoe B Koncturynuu B crathe 46. KOHCTUTYIIMS, TapaHTHPYET KAKAOMY CYACOHYIO 3aIlUTy €ro
npaB u cBoOox. CyIecTBOBaHUE TaHHOTO IMPaBa HAXOAHUT CBOE OTPAXKEHHUE B PA3IMUHBIX OTPACISIX MpaBa B BHUJIC
MPUHITUTOB. [IpUHIIAIIEI YTOIOBHOTO TIpOIiecca MPEACTaBISIOT COO0M TEOPETHUSCKHIE HIICH W MPABOBBIEC TOJIOXKE-
HUSI, KOTOPbIE ONPENENAI0T OCHOBHBIE MPUHIMIIBI U TIOPSIIOK MPOBEJICHUS] BCEX CTaJui YroJIOBHOTO CYAONPOU3-
BOJICTBA. DTH MPHUHIUIEI 00ECIIEYNBAIOT CIPABEUINBOE U dPPEKTUBHOE PACCMOTPEHHE YTOJOBHBIX JIEN C YBaXKe-
HUEM K TIpaBaM U cBoOogam rpaxaad. [lepeiins k pa30oopy npuHIMIA o0ecTieueHs OOBUHAEMOMY IpaBa Ha 3allu-
Ty, HEOOXOMMO CHaYaia MOHATh, YTO U3 CEOsI MPEICTABRIISIFOT 3TH MPUHIIMITBI B LIEJIOM.
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B yrosioBHOM mpoliecce CyIecTBYIOT OCHOBHBIE NPUHIIMITBI, TAKUE KaK MPE3yMIILUs HEBUHOBHOCTH, MPAaBO Ha
00>xajl0BaHKe, IIPaBO Ha 3alUTY, HE3aBUCUMOCTb CyJeOHON BiacTH U oOecledyeHue IpaBa Ha CIPaBEIIMBOE CY-
neOHoe pa3dupaTeNnbCTBO. DTH MPUHLUIBI 00ECIIEYNBAIOT BBINOJHEHUE MOCTaBICHHBIX IIE€PE] YTOJIOBHBIM CYHAO-
NPOM3BOACTBOM 3afiad M TapaHTHPYIOT CIIPaBEJIMBOE M A(PQPEKTHBHOE CyAONpPOM3BOACTBO. Tak, Hampumep, co-
[JIACHO MPHUHIUITY MPE3yMIIIUH HEBUHOBHOCTH, OOBHHSEMOTO HEOOXOIUMO CYHTATh HEBHHOBHBIM, ITOKAa €ro BUHA
He Oyner nokasaHa B cyne. IIpaBo Ha o0’kajloBaHUE MO3BOJISICT CTOPOHAM 00KajloBaTh PELICHUE CyAa B OPYTHX
cyaeOHbIX MHCTaHIUAX. [IpaBo Ha 3alIUTy rapaHTUPyeT OOBHHSEMBIM BO3MOXKHOCTD MPEJCTABUTH CBOIO TTO3UIIHIO
Y 3aIUTUTH CBOM IIpaBa B CyJIe.

ObGecrieueHre TpaBa Ha CHpPaBEUIMBOE Cy/NeOHOE pa30MpaTeNbCTBO, B TOM YHCIE MpaBa Ha 0OOCHOBAaHHOE U
00BEKTHBHOE PACCMOTPEHHUE JI€N1a, IOAPAa3yMeBaeT HE3aBUCUMOCTb CyJeOHON BJIACTH OT APYTUX BETBEH BIACTH.

[IpuHOMIBI YyTOTOBHOTO MpOIEcca OTPAKAIOT 3aKOHOMEPHOCTH MPABOBBIX OTHOIIEHUH W OBbUIM BBIPAOOTaHbI B
Ipoliecce 3BONIIOLMH 001ecTBa U npaBa. OHU NpU3HAHBI OOJIBIIMHCTBOM H SIBIISIOTCS BaKHBIMH IPUHLUIIAMU, KO-
TOpBIE PETYIUPYIOT MPOIECC PACCMOTPEHHS YTOIOBHBIX jAed. OHM 00eCTIeunBaIOT CIpaBeAInBoe U d3PHEKTUBHOE
paccMOTpeHue Jiel, 3alIUTy TpaB U CBOOOJI Tpax/IaH | TOJIEpKaHue ToBepus K cyaeoHol cucteme[ 10, c. 42].

3amuTa paB U CBOOO TpaKIaH, a Takke oOecredeHne JOBepHsl 00IIecTBa K CyIe0HON CHCTEME — BOT KITFOUe-
BbI€ COCTABIISIIOIINE YTOJOBHOTO mpolecca. DPPEeKTHBHOE U 3aKOHHOE PACCMOTPEHHE YTOJOBHBIX JIeNI, OCHOBAH-
HOE Ha CIIPAaBEAJIMBOCTH, UIPACT BaKHYIO POJIb B MOJAEP)KAHUH NMPABONOPsIKA. BaKHBIM 3JIeMEHTOM yrOJIOBHOI'O
CYIOIPOM3BOJCTBA SIBIISIETCS FapaHTUs MpaBa Ha 3aIlUTy, KOTOpas MpHU3BaHa OOECHEYUTh CIIPAaBEIJIUBOCTH IPO-
1ecca M 3aluTy HHTEpecoB Beex cTopoH. CormacHo cratbe 6 YToIOBHOTO Kojiekca PD, 1esisiMu yroJIoBHOTO Ccyio-
IMPOU3BOJACTBA ABJISICTCA HEC TOJIBKO 3allMTa MHTCPECCOB NIOCTPAAaBIINX OT HpeCTyHJICHI/Iﬁ JIAL 1 OpFaHHSaHHﬁ, HO 1
3alIUTa JUYHOCTH OT HE3aKOHHBIX OOBUHEHMH M OrpaHMUYCHMH ee npaB u cBoOoa. Takum 0Opa3oM, yronoBHoe Cy-
JONPOU3BOACTBO CTPEMUTCA O6CCH€‘-II/ITB CIIpaBCAJIMBOCTb U 3aKOHHOCTB, I'apaHTUPOBATH 3alIUTY IIpaB U CBO6OIL
rpaXk[iaH, a TaKXKe MOJICPKUBATh J0BepHUe 00I1IecTBa K Cy1eOHOI CHCTEME.

Crates 16 YIIK PO Brirodaer B cebs mpuHIUI oOecriedueHus MpaBa Ha 3aIIUTy TOJ03PEBaeMbIX U OOBUHSIE-
MBIX, KOTOPBII COCTOUT U3 ABYX OCHOBHBIX 31€MEHTOB. [IepBblil 3JIEMEHT 3aKII0YAETCS B TOM, UTO HOJ03PEBAEMBIil
WM OOBUHSIEMBIN UMEIOT IIPABO CAMOCTOSITEIHLHO 3aIIUINATH CBOM HHTEPECHI MM ¢ TOMOIIBIO 3aKOHHOTO TPeICTa-
BUTENsl. BTOpOH 37€MEeHT 3akitodaeTcst B TOM, YTO OHM MMEIOT IPaBO Ha MCIIOJIB30BaHKE YCIYT MPO(ecCHOHATb-
HBIX 3alIMTHHUKOB. IIpy 3TOM momo3peBaeMble WM OOBHHSAEMBIE MOTYT HCIIOJIb30BaTh 00€ (POPMBI 3aIUTHI OJHO-
BpPEMEHHO.

ITH DJIEMEHTEI IIPpUHLOMIIA IIpaBa Ha 3alIUTY ABJIAIOTCA BaXXHBIMU I'apaHTUAMU O6CCHC‘ICHI/I51 CIIpaBCAJINBOCTHU
YrOJIOBHOT'O TIPOLIECCA U 3aLUTHI IPaB U cBoOOX rpaxaad. CaMoCTosTEIbHAS 3aLIUTa [T03BOJISIET MT0103PEBACMbIM
u OGBI/IHHGMBIM AKTUBHO YYaCTBOBAaTh B HPOILECCE PpAaCCMOTPECHUA ACJIa U 3alllUIIaTb CBOM MHTCPCCHI. HpI/I 9TOM,
UCIIOJIb30BaHKE YCIIYT MPO(EeCCHOHATBHBIX 3aIIMTHUKOB 00ECIeUYnBaeT KOMIIETCHTHYIO M A (EKTUBHYIO 3alIUTY,
YTO 0COOCHHO BAaXKHO B CJIOKHBIX U CEPbE3HBIX YTOJIOBHBIX JIENaX.

Takum 00pa3zoM, MPUHLMUI OOeCIIeYeHHsI IpaBa Ha 3aIIUTY SBISETCS OAHUM W3 OCHOBHBIX INPUHIIMUIIOB YTOJIOB-
HOT'O Tpoliecca, KOTOPBI oOecneunBaeT 3alluTy MPaB U WHTEPECOB IOI03PEBAEMBIX M OOBHHSEMBIX. JaHHBIHI
IMPUHOUIT COCTOUT M3 JIBYX 3JIEMCHTOB, 4 UMCHHO IIpaBa CaMOCTOSITETbHOM 3allUThl U MIpaBa Ha HCIIOJIb30BAHHC
yCIIyT Mpo(eCCHOHANBHBIX 3alIUTHUKOB.

Jannbiii npuHimn Obut ¢hOPMUPOBAH B TEUSHHE MHOTMX BEKOB U €TI0 CTAHOBJICHHE YCJIOBHO MOXHO Pa3JICIUTh
Ha ITATh KJIFOYEBBIX 3TAIIOB:

1. BosHukHOBeHMe 1 (hopMupoBaHue mpasa Ha 3amuty — 1860-1864 rr;

2.1864 — 1917 rr;

3.1917 — 1936 r;

4,1936 — 1958 rT;

5.1958 — o Hacrosiee Bpems.

Bo Bropoii kaure XV Toma CBojia 3akoHoB Poccuiickoii Mmnepun 1857 roma MOXKHO HaOJIF01aTh CaMyHO TOJI-
HYI0 (popMaNbHO-IOPHIMUECKYI0 MOJIENh YTrOJOBHOrO mpolecca. [lepBple MpHU3HAKK pa3rpaHUuEHHs MPABOBOTO
cTaryca MoJ03peBacMOro U 0OBUHIEMOTO ObUTH OOHAPYKEHBI B «YUPEXKIECHUIX IS yIpaBieHus ryoepaui» 1775
roja. OCOOCHHO UHTEPECHBIM Ha TOT MEPHOJI ObUIO YCTAHOBIIEHHE CPOKA 33/IepKaHus MT0JI03PEBAEMOTO JI0 MOMEH-
Ta MpeabsABICHUS OOBUHEHHS - 72 "aca, Takoil ke cpok Obin yctanosieH B YIIK PCOCP. Oran ot npunstus Oc-
HOB yrojioBHoro cynonpoun3Bojctsa Corosa CCP u coro3ubix pecryonuk B 1958 rogy no npunstus YIIK PO cran
CJICAYIOIIMM TIEPHOOM B Pa3BUTHH YroJOBHOTro mpouecca. OH MPOA0IDKAETCsl HENPEPHIBHO 10 HACTOSILETO Bpe-
MEHH.

KoHeuHo# 1enpio yroJoBHOTO mporecca Beerja ObUIO BBISBICHHE M HaKa3aHUE MPECTYIHMKA, HO CIIOCOOBI ee
JOCTIDKEHHS C Te4eHHEeM BpeMeHH MeHsuich. J{o pedopm Anexcanapa Il yronoBHbIM npouecc UMeln SIPKO BbIpa-
JKEHHYI0 HHKBU3UTOPCKYIO popmy. HecMOTpst Ha MHOXKECTBO JIOKa3aTelbCTB, IPEICTABICHHBIX B XOJI€ JIENa, CYIbs
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B MIEPBYIO OUepeab OMUPANICS HAa MOKa3aHUsl 0OBUHIEMOT0, KOTOPBIE OBUIN MOTYYEHBI BO BPEMsI AOMPOCA, a TAKKE
Ha BBINUCKU U3 MaTepuasioB cieicTsus. [IpuMedaTensHO, YTO BECh 3TOT IIPOLECC NMOArOTOBKY U aHajIM3a J0Ka3a-
TEJIBCTB OBLT OCYILIECTBIICH cekpeTapeM cyaa. OH BHUMATEIbHO M3YyUWJ KOKIYIO A€Talb U IPOAHAIN3UPOBAll BCE
MaTepHaibl, YToObl TOCTHYb UCTHHBI. B WTOre, Cyn MpHHSI pelieHne OCHOBBIBASICH HA IPaJalluil 3HAYUMOCTH JI0-
Ka3aTenbCTB. CpeAr HUX CaMbIM BECOMBIM OBLTO COOCTBEHHOE NMPU3HAHWE BHUHBI OOBHHSEMOTO. DTO MpHU3HAHHE
0Ka3aJI0Ch PEeIIA0IUM (aKTOPOM B €0 U CTAJI0 OCHOBOM JJISl BBIHECEHUS BEPIUKTA Cy/Ia.

[Tonmo3peBaemblii 1 OOBUHSIEMBI HE OBUIM Pa3IMYMMBI, OHH YHOTPEOSUIMCh B 3aKOHAX Kak "3armojo3peHHbIH",
"0OBHHEHHBIH" W "CHJIBHO 3amOJ03PEHHBIN", B 3aBUCUMOCTH OT Beca YJIHMK, COOpaHHBIX MpOoTHB HuX. OnmHaKo,
HauMHAS ¢ YUpexaeHui A ynpasierus rydepramii 1775 rona, B Poccuiickoit UMmniepun Havanmy mosIBIATHCS TIep-
BbI€ IIPU3HAKU pa3rpaHUYCHUS IPABOBOTO IMOJIOKEHUS MEXIY IT0I03peBacMbIM U 00BHHsAEMbIM. BBenenue cpoka
3ajepkaHus B 72 4aca mepe] MpeabsBiIeHreM OOBUHEHHUS CTAJI0 3HAYMMBIM IIaroM Ha MyTH K pepOpPMUPOBAHHIO
yrosoBHOTO Tiporiecca. Bo Bropoit kanre XV Toma CBona 3axoHOB Poccuiickort Mmmepun 1857 roma 6si1a 6omee
KOHKPETHO pa3paboTaHa (pOpMantbHO-IOPUINYECKasi MOAEIb YTOJIOBHOIO Ipouecca. JTa MOJeb IPeACTaBIsIa Co-
001 OCHOBOIIOJIATAIONIYIO CHCTEMY TPaBHII U MPOLEAYP, KOTOPBIE AOJKHBI ObLIH OBITH COOTIONEHBI IPU Pacciie1o-
BaHHUHU U CyJIeOHOM pa30upaTeNbCTBE YTOIOBHBIX AE.

[lepBonayansHast popMyIMPOBKA B CTAPOM TEKCTE HE JaBajia IOJHOTO MPEACTABICHUS O TOM, KAKHE UMEHHO
ACTeKThl YTOJIOBHOTO Mpolecca OblIM KOHKPETU3UPOBaHbI BO BTOpoi kuure XV toma CBoaa 3akoHOB. OmHaKo,
Onmarozmaps 3TOH JOMOJHHUTENFHONH MH(OPMAIIMKA MBI MOKEM TOHSThH, 4TO (OpMaIbHO-FOpUANYEcKas MOJCTb Yro-
JIOBHOTO TIpoLIECCca CTajla U3y4yaTbecsl U pa3padaTeiBaThCs O0siee AE€TalbHO B 3TOM IOPUANYECKOM JOKYMEHTE.

OcHOBHOH 1enbi0 pa3paboTku (popMaTbHO-IOPHINIECKONH MOJENH YTOJOBHOTO Tpolecca ObUIO oOecriedeHne
CTpaBEAJIMBOCTH M 3aKOHHOCTH IpPH CyAeOHBIX pa3duparenbcTBax. PerynupoBanue mopsaka MpeABapUTEIBHOTO
paccienoBaHusi, JOMPoca CBUACTENEH, BCTYIUIEHHE B JOJDKHOCTh OOBUHUTEISI U 3aIIUTHHUKA - BCE OTH aCTHEKTHI ObI-
71 B OCHOBE (pOpManbHONW MOAEIH YroJOBHOTO mpouecca. OQHako, gaxe mocie 3TuX pedopm, myTh K COBPEMEH-
HOU CHCTEME yroJOBHOTO MPABOCY/HsI ObUT JONTHM U TPYAHBIM.

K cepenuHe msaTHAECATHIX TOAOB JIEBATHAALATOIO BEKa Hayalach padoTa MO OCYHIECTBICHUIO PEIIUTEIbHON
pedopmbl B 0bnactu cyaeOHOM crcTeMbl. beina omrymaeMa He0OXOAUMOCTh YCTAaHOBIIEHUS HHCTHTYTOB, TapaHTH-
PYIOIIUX COCTSI3aTENBHBIA MPOIECC, CIIOCOOHBIX MPENOTBPATUTh OMMOOYHOEe 0OBHHEHHE MOACYANMBIX U obecre-
YUTH CIIPABEIJIMBOCTE B IPUHATHH PEIIeHUH B cyneOHbIX nenax [16, c. 30].

B mpounom cronetun M3BectHbld yueHslii H. BylikOBCKHN BBIIEISAI BaXKHOCTh YCTAHOBIICHUS IIPOLIECCYallb-
HBIX TapaHTH{ IS 3alIUThl OOBHHSIEMOTO OT HE3aKOHHBIX JNEMCTBUI B Tpolecce MpeaBapUTEIbHOTO CIEICTBHS.
OH nmoguepKuBaj, YTO MPOU3BOJI B cOOpE JOKA3aTENILCTB CO CTOPOHBI CIEAOBATENs rOpa3lo ONacHee, YeM IpOu3-
BOJI B OLIEHKE WX CHJIBI CO CTOPOHBI CY/IbH, TaK KaK MOCIEIHUN MOXET ObITh MCIIPaBIIEH, a JOKa3aTeIbCTBa CO Bpe-
MEHEM TEpSIOT CBOIO cuity. [t mpeaoTBpalieH s Mpor3Boia ObUIO MPEJIOKEHO BO3JIOKHUTH Ha TPOKypopa 00si-
3aHHOCTb KOHTPOJISL HAJ CIECICTBHEM U JaTh OOBHHIEMOMY IPaBO HA 3aLIMUTY, BKIIOYAIOLIEe BO3MOKHOCTh OTBOAA
clieIoBaTeIs, JOCTYI K MaTepuajiaMm Jejia U IpYyruM Mepam 3amuThl [8, ¢. 34].

Co3pnanue npoecCHOHATBHON aIBOKATyphl CTAJI0 OJAHUM M3 BaXKHBIX JIOCTHIKEHHUH, CBS3aHHBIX C IPOBEICHUEM
Cyne6Hoii pedopmbl 1864 roga. HecMoTpst Ha BBEJICHHE STOW HOBAIIMH, aJBOKATHl HE MMEJIU BO3MOYKHOCTH y4acT-
BOBaTh B MpOIECCE MPEABAPUTENHHOr0 cieAcTBUs. OHM MONy4Yald JOCTYN K MaTepuajiaM Jieda TOJNBKO Mepen
HAYaJIoM CyAe0HOTO 3ace/laHus, TI0CiIe TOTro, Kak 0OBHHEHHE ObII0 cocTaBieHo. B 1887 romy CeHaT oTKIIOHHT pe-
menue CoBeTa O pa3peleHny IPUCYTCTBUS aIBOKATOB BO BpeMs ciiencTBHUs. OH MpHILel K BEIBOIY, YTO OOBHHSe-
MBI HE UMEET IIpaBa Ha 3alIUTY 0 TOTO, KaK JeJI0 IOCTYIAET B CY/, U TIO3TOMY «3aIUTHUK HE MOXKET OBITh O3HA-
KOMJIEH C HE3aBEPILIEHHBIM MIPEIBAPUTEIbHBIM CIeACTBHEM». TakuM 00pa3oM, BO3MOKHOCTh 3aIUTHI OOBUHAEMO-
ro /10 Havana cyaeOHoro mnporecca Obljla OrpaHUueHa, U aJBOKAT HE MOI aKTHBHO y4acTBOBATb B IpeIBaPUTEINb-
HOM clreqicTBun [14].

Cryctst Heckombko JieT nocie npuaatusi YIIK PCOCP Obimn BHECEHBI U3MEHEHHS B IIPOLIECCYaIbHOE 3aKOHO-
natenbeTBo. Ykazom Ilpesunuyma BepxosHoro Cosera CCCP ot 12 mapra 1931 r. Obut npunsat HoBbiil YIIK, B
KOTOPOM OBUIN 3aKpeIuIeHbl O0Jiee IMPOKKE TpaBa OOBUHIEMBIX M 3allIUTHUKOB Ha MPEABAPUTEIBHOM CIEICTBUH.

3alIUTHUKY TeTepb UMEIOT MPUBUIIETHIO OBITh MPUCYTCTBYIOIIMMH IIPH COBEPIICHUH CIICICTBEHHBIX ACHCTBHUNA
W MOTYT 33J[aBaTh YYACTHUKAM ITUX JIEHCTBUH BOMPOCH, & TAK)KE 03HAKOMHUTBCS C MaTepUalIaMU Jiejla Ha Ipe/Ba-
PUTENBHOM CTaJIH U Ha BCEX JIPYTUX dTarax npoiecca. [IoMIUMO 3TOro, 3alUTHAK MOXKET TPEJICTABIISTh HHTEPECH
O0OBMHIIEMOT0 Ha BCEX ATallax Mpolecca, BKII0Yas pacCMOTPEHHUE Kallo0 Ha IEHCTBUS CIIeI0BATENs U IPOKypopa.

Taxum obpazom, B CCCP Obua ycTaHoBJIEHA JJOCTATOYHO MIMPOKAsi CHCTEMa rapaHTHi Uil OOBHHSEMBIX H 3a-
HIUTHUKOB Ha MPEBAPUTEIFHOM CIIE/ICTBIH, BKIIFOYas TIPABO HA 3aIUTY, MPABO Ha MPUCYTCTBHUE IIPH COBEPIICHUH
CJICJICTBEHHBIX JICHCTBHUI ¥ IPAaBO HA 3HAKOMCTBO CO BCceMH MaTepuanamu jaena [15, c. 91].
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B 1990-x ronmax Hadazucs mporecc peopMHpPOBaHUs YTOJIOBHOTO CYOTPOU3BOJICTBA, B PE3yIbTATE YErO CHUTY-
arus u3Mermiack. YIIK PCOCP, npunsteiii B 1991 romay, yke mMO3BOISUT 3aIUTHAKY y4acTBOBATH Ha MpeaBapH-
TETHHOM CIIEAICTBHH 10 JIF00oMy ey (ct. 45). B 2001 romxy 6sut mpuaaTt HOBBIH YIIK PD, KOoTOpHIH Takxke Tpeny-
CMaTpUBaJ y4acTHE 3alUTHUKA Ha MPEIABAPUTEILHOM clieacTBUU. C TEeX MOp MPaBoO Ha 3alUTy U YYacTHE 3allluT-
HUKa Ha BCEX CTQJUSAX YTOJOBHOTO CYyIONPOM3BOJICTBA CUUTACTCS OJHUM U3 OCHOBHBIX MPHUHIIAIIOB YTOJOBHOTO
nporecca B Poccuu. OgHaKo A0 CHX MOP CYIIECTBYIOT MTUCKYCCHH OTHOCHUTENHHO 3(()EeKTHBHOCTH M KadecTBa 3a-
IITUTHI B poCcCHCKOM mpakTuke [11, c. 44].

B 90-x romax mpou301uIK CyIIeCTBEHHbIE H3MEHEHHS B YTOJIOBHO-TIPOIIECCYATBHOM 3aKOHOaTensCcTBe Poccun,
C KOTOPBIMU CBSI3aHBI 3HAUMTENBbHEIC 3BONIOIMH. B 1990 romy OCHOBBI YyTOJIOBHOTO CYAOIPOU3BOJICTBA OBLIH MO/-
BEPrHYTHI U3MeHeHUIM, a B 1992 roxy Obut nipunsT HOBBIM YIIK PCOCP. OqHuM 13 OCHOBHBIX U3MCHEHUH SBIIS-
eTCsl IpU3HAHKE TpaBa Ha 3aIlUTy IS MOJ03PEBAEMBIX, YTO PaHee MPHUCYIIEe TOIbKO OOBUHsIEMBIM. Taroke ObLT
3HAYUTEIILHO PACIIMPEH MEePeUeHb MpaB OOBUHACMOrO, BKIIOYAs MPaBO Ha 00KajlOBaHUE 3aKOHHOCTH U 00OCHO-
BaHHOCTH apecTa, 3HAKOMCTBO C MaTepUaliaMU Jiejla, y4acTHE B PACCMOTPEHUH KaI00 U T.1I.

B magane 90-x rr. B Poccun Obui ipoBeieHb! pehOpMBI YTOIOBHO-TIPOIIECCYATHHOTO 3aKOHOIATENbCTBA, KOTO-
pBIe UMENH MEeTBI0 3allUTy TPaB U CBOOOJ YeJIoBeKa, 00ecliedeHrne CIPaBeIMBOCTH B IPABOCYIUH M COOIIO/IEHIE
MIPUHIIMIIA PaBEHCTBA TIePE/ 3aKOHOM. DTH U3MEHEHUS CTaJIM BaKHBIM ATAllOM B Pa3BUTUU YTOJIOBHOTO MpoIiecca U
MOMOTIIN C/IENaTh ero OoJyiee MpO3padyHbIM M CHpPaBeNIUBLIM. B pesymnbrare pedopmupoBanus ObLTH PacIIUpPEHBI
MpaBa MOI03PEBaeMbIX W OOBHHSEMBIX, 4 TaK’KE€ BO3POCIH BO3MOXKHOCTH 3allIATHUKOB. Tenepb Mmoao3peBaeMbie
UMEJIU TIEPEYCHb MTPaB, aHAIOTUYHBIN TIpaBaM OOBUHSIEMBIX, BKIIIOUYAs MPABO HA 3allIHTY.

[IpaBo Ha ydacTHe 3alllUTHUKA TPU JO3HAHUU CTAJO HEOTPAHWYCHHBIM, a TaKKe OBLIO PACIIMPEHO MPaBO Ha
MOJTF30BAaHUE YCIyTaMH 3aIUTHUKA JUJIS 1Mo03peBaeMbIX. OHO CTamo BaXXKHBIM IIATOM B Pa3BUTHHU 3aKOHOMATEb-
CTBa IO YTOJIOBHOMY TIPOIECCY U 00ECIICUCHHIO MTPaB YejIoBeKa Ha CIIPaBEIIUBBIN Mpoliecc. B cooTBeTCTBHM € CO-
BPEMEHHBIM 3aKOHOJIATSJILCTBOM, MPABO Ha 3allMTy 00J1aal0T JIUIA, B OTHOIIEHUH KOTOPBIX MPOBOJATCS MPOIEC-
CyanbHBIC IEUCTBUS, 3aTPAruBAOIINE UX MpaBa U CBOOOIBI, TIO03pEBAEMbIE M OOBUHSIEMEIE.

CymiecTByeT HECKOJIBKO KaTEeTOpUH JINII, KOTOPhIe HMEIOT IIPAaBO Ha 3allUTy B YTOIOBHOM mporecce. Cpenn HIX
€CTh TOJICYIUMBIE, OCYXKICHHBIC, ONIPaBIaHHbIE, JIUIA, SIBJISIOMIUECS YYACTHUKOM MIPOU3BOJICTBA IPUHYAUTEIBHBIX
Mep METUITMHCKOTO XapaKTepa, HECOBEPIICHHOJIETHHE, B OTHOIIEHUH KOTOPBIX IPUMEHEHBI MEPHI BOCITUTATEIFHO-
ro XapakTepa, a TaK¥Ke JINIA, YTOJIOBHOE MIpeciieI0BaHIE KOTOPBIX OBLIO MPEKPaIeHOo.

[IpaBo Ha 3amuUTy OOBHUHAEMOrO WM MOJ03PEBAEMOr0 COCTOUT M3 Pa3HOOOPA3HBIX MPOIECCYATbHBIX CPEJICTB,
KOTOPBIC MO3BOJISIIOT 3TOMY JIUILYy COMPOTHBIIATHECA OOBHHEHMIO. K HUM OTHOCSTCS BO3MOXKHOCTh Y3HATh, B UeM
KOHKPETHO OH OOBHHSETCS WM TIOJ03PEBAETCs, TPABO OCHOPHUTH CBOE y4acTHe B COBEPIICHHWH IMPECTYIUICHUS,
MIPaBO OMpPOBEpraTh OOBHHHUTEIILHBIC JOKA3aTEbCTBA, MPEACTABISTh CBOM COOCTBEHHBIC J0KA3aTebCTBA, IMOJI-
TBEPIXKJIAIOIINE €r0 HEBUHOBHOCTb, @ TAKXKE MPABO 3allUIIATh UHbIC 3aKOHHBIC UHTEPECHI, KOTOPhIC Y HETO BO3HU-
KalOT B XOJIe YTOJIOBHOTO ITPOIIECCa.

OnvH u3 BaXHEWITNX acCIEeKTOB 3aKOHA — IMPEOCTaBICHUE M0I03peBacMoMy (OOBHHsAEMOMY) MH(pOPMAIIIH O
ero Mmoj103peHusx (0OBUHEHHUSX). DTO MMOJOKEHNE HMEET OTPOMHOE 3HaYCHHUE, TaK Kak 0e3 3Toi HHPOPMAIIIH JIUI0
HE CMOXET 3alUTHTh CeOs OT MOI03PCHUN U OOBUHEHUH.

[IpenocraBnenne kBATMOUITUPOBAHHON IOPUANYECKON TTOMOIIH SBJISIETCS OJTHUM M3 OCHOBHBIX CPEJICTB 3aIIHUTHI
npaB nojgo3peBaemoro (o6Bunsemoro) (ct. 48 Koncrutyuu P®; cr. 50 YIIK). 910 ocymiecTBisieTcst He TOJIBKO O
MPOCKOE CaMOro IMOI03PEBACMOT0 HIIH OOBUHIEMOTO.

Heobxomumo oTMETHTH, UTO B CiTy4ae, KOr/ia MoI03peBaeMblil (0OBHHSIEMBIN OTKa3alIUCh OT 3al[UTHHUKA, 32 HU-
MU OCTaeTCs MPaBO OOPATUTHCS C XOJATAlCTBOM O BKJIFOYECHHH 3aIIUTHUKA B JajbHEHINEe YTOJIOBHOE MPOU3BO/I-
ctBo (onpeneneno 4. 3 cr. 52 YIIK). Ecnu 3ammTHUK He ObUT MPUIIIANIEH B YKa3aHHBIX clydasx (ompezaeseHo 4. 1
ct. 51 YIIK), mo3HaBarens, ClIeI0BaTelb WK Cy 00sI3aHbl 00ECTIEUUTh €r0 yJacTHe.

B mpomecce npenocraBieHns moo3peBaeMoOMy U OOBHHSIEMOMY TPOIECCYalbHBIX TPaB, KOTOPBIE UM pa3bsic-
HSIOTCS CYJbEH, MPOKYPOPOM, CIIeIoBaTelIeM U J03HABAaTEIeM, €CTh TaKKE MTPaBa, Kak MpaBo 3HATh, B U€M HX I0JI0-
3peBaOT WM OOBUHSIOT; MPABO 3alIUIIATHCS JIFOOBIMU 3aKOHHBIMH CPEACTBAMHU U CIIOCOOAMHU; IPABO I0Jb30BaTh-
Csl yCIIyraMu aJIBOKaTa B COOTBETCTBUU C YTOJOBHO-TIPOIECCYaTbHBIM KOJIEKCOM U T.J. Takke BaXKHO, YTOOBI OHH
UMEJIA PEaIbHYI0 BO3MOXKHOCTH BOCIIOJIB30BAThCs MOMOIIBIO a/BOKaTa, B TOM 4YHCJe OECIUIaTHO, U B ClydasX,
MPEIyCMOTPEHHBIX 3aKOHOM, 3aKOHHOI'O MTPEICTABUTEIS, KOTOPhIE, B CBOIO OYepe/ib, 00JIaat0T IPOLeCCyalbHBIMU
MpaBaMH U HECYT OOSA3aHHOCTH, OOECIICUMBAIONINE JIOCTHKECHHE 1eIeld X Y4acTUs B YTOJOBHOM CYJIOIPOU3BO/I-
CTBeE.

J10/OKHOCTHBIC JIMIA, OTBETCTBEHHBIE 33 MPOU3BOJICTRO 110 JISIY, FTApaHTHPYIOT Y4acThe 3alUTHUKA U (M) 3a-
KOHHOT'O TPEACTAaBUTEINS TOA03peBaeMoro u ooBuHsiemoro. Cya, mpoKypop, CIIeOoBaTeNlbh U JA03HABATEIh UMEIOT
00513aHHOCTh 00€CIeUnBaTh T0J03PEBAEMOMY U OOBHHSEMOMY BO3MOXKHOCTH 3aIl[UIIATHCS C HCIOIH30BAHHEM
BCEX 3aKOHHO JOMYCTUMBIX CIIOCOOO0B ¥ cpecTB. OUeHb BayKHO OCO3HABATh, UTO MPo0sIeMa 00eCeYeHHUs TpaBa Ha
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3alUTy B YIOJOBHOM CyAONpou3BojcTBe Poccuiickoit denepanuy UMeeT MHOXKECTBO acCIEKTOB, MOITOMY STOM
mpo0ieMe clieyeT MpuaaBaTh 0coboe BHUMaHUE.

BaxHO MOMHHUTH, YTO YrOJOBHOE CYIOMPOHM3BOCTBO BBHIMOJHSACT JABE OCHOBHBIC (YHKIWH. BO-NepBbIX, OHO
3aIUIIACT MpaBa U 3aKOHHBIE HHTEPECHI TEX, KTO CTPaJacT OT MpecTyIuieHus. Bo-BTOPBIX, OHO oOecreynBaeT 3a-
IIUTY JJUYHOCTH OT HE3aKOHHBIX U HEOOOCHOBAHHBIX OOBHHEHUH, OCYXICHUS U OrpaHUUCHUS €€ ITPaB U CBOOO/I.
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COBpeMeHHbIe HpOﬁJIeMBI COBECPIICHCTBOBAHUA YI'OJIOBHO-IIPABOBOI0 MEXaHHU3Ma OXPaHbl CEMbH

IsaTudparosa H./.,
Yuausepcurer npoxyparypsi PO

AHHOmMauua: cemvs 8 Hacmosauee 8pemsl A8IAemcs 8axcCHeuum 0711 00uecmsa u 20cyoapcmea UHCIMUMY oM,
KOmopulii oxpansemcs 3akoHom. Meoicdy mem, 6 oeticmayiougem YK P® 00121cH020 6HUMAHUSL ceMbe KaK 00beKmy
VeON08HO-NPasosoll oxpamsl He yoensemcs. Xoms ¢ YK P® cihopmuposana omoenvHas 21asa, KOmopas nocesuye-
Ha NpecmynjieHuamM NPomue cemvbU U HeCO8EPUICHHONIEMHUX, HO HEeNOCPEeOCMBEHHO K ceMbe OMHOCUMCA MOJbKO
uemvipe cmamvu. Hecmomps na cywecmeosanue yenoi enagvl ¢ YK PD o paccmampusaemvix npecmynienusx,
OaHHble HOPMbI NPAKMUYECKU He 3auumaiom cemvu. He menee onacHviMu nposigneHusmMu, Komopvle He2amugHo
BIUAIOM HA UHCTHUMYM CeMbU U OOJICHbL HAKA3bIBAMbCS Y20TI08HO, AGNAIOMCA NPOSAGIEHUS CEeMeliH020 HACUTUA.
Onu 6cmpeuaromesl Kyoa bonee yawe, yem yrkasauunvie 8 2nage 20 YK P® npecmynnenus. O0Hako, HOpM O cemeli-
Hom Hacunuu ¢ YK P® nem. Coomeemcmeyrowue desiHust Mo2ym Keaiuguyuposamocs no unvim cmamsam YK PO,
Hanpumep, Kax nooou, XyIueancmseo U npoyue aHaiocudHvle NPecmynienus, 3a 60IbUUHCINEO UX KOMOPbIX YCma-
HOBJIeHA CIUWKOM MSA2KASL OMBEMCMEEeHHOCMb. B c643U ¢ 3muM 8 Hacmosawelu cmamoe npeoiazaemcs Co8epuieH-
cmeosamy nonodcenuss YK PD o cemetinom nacunuu, max Kaxk OHU HUKAK He MEHbULE YePOoXCAIOm UHCIUMYMY Ce-
MbU U HECOBEPUIEHHONEHHUM.

Kntouesvle cnoea: y20106Hblll 3aKOH, 3aUUMAa CeMbll, OXPAHA HCUSHU U 300P0Bbs, NPoOIeMa OXpaHbl ceMbl,
V20]108HO-NPABOBOU MEXAHUIM

Jasi mutuposanus: [Iaruoparosa H.JI. CoBpeMeHHbIC MPOOIEMBI COBEPIIICHCTBOBAHUS YTrOJOBHO-TIPAaBOBOTO
MexaHu3Mma oxpanbl ceMbH // International Law Journal. 2023. Tom 6. Ne 6. C. 175 — 179.

[Moctynuna B penakuuto: 9 urons 2023 r.; [Ipunsta B qopadotannom Buze: 29 urons 2023 r.; Ongobpena aist
myOommkanym: 21 utomnst 2023 1.

Modern problems of improving the criminal law mechanism of family protection

Pyatibratova N.D.,
University of the Prosecutor’s Office of the Russian Federation

Abstract: the family is currently the most important institution for society and the state, which is protected by
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since they no less threaten the institution of the family and minors.

Keywords: criminal law, family protection, life and health protection, family protection problem, criminal law
mechanism

For citation: Pyatibratova N.D. Modern problems of improving the criminal law mechanism of family protec-
tion. International Law Journal. 2023. 6 (6). P. 175 —179.

Received: June 9, 2023; Revised: June 29, 2023; Accepted: July 21, 2023.

175



International Law Journal 2023. Tom 6. N26.

YTroj0BHasg OTBETCTBEHHOCTH MPENIOAraeT MPeTepIeBaHNe COBEPIIMBIINM MIPECTYIIICHUE JIMLIOM ONpEeNeH-
HBIX JINIICHWA W OTPaHWYCHHH, KOTOPhIE MOTYT IPUMEHSTHCS TOCYAapCTBO B JIMIIEC YIIOJTHOMOYEHHBIX OPTaHOB B
KadecTBe TOCIEICTBHUS COBEPIICHHS IPECTYIUICHHS, MPEIyCMOTPEHHBIX B COOTBEeTCTBYIoIIe Hopme YK PD [5; c.
112].

B cembsix moctatouHo yacto npoucxonaT modou. [lodon npeacraBisaior cobol npuunHeHHe HU3NIECKOro Bpe-
Jla TIOTEpIIeBIIeMY JINOO COBEpIIEHHE TaKUX JEHCTBHUN, KOTOPHIE HE MPUYUHSIIOT Ta)ke JIETKOT0 Bpeaa 3/I0POBbIO,
HO TIPU 5TOM NPUYUHSIOT (GUIUUECKYI0 00Jb. DTO MOTYT OBITH YAApHI 1O TENy, B pe3yJbTaTe KOTOPBIX OCTAIOTCS
CHUHAKH M ccaguHbl. CTOUT OTMETUTh, YTO B OONBIIMHCTBE CIy4aeB MOOOM HAHOCATCS MYKUYMHAMH KCHIIMHAM,
JIETSIM, TTOKIJIBIM JINIIAM, KOTOPBIE TIPOKHBAIOT B CEMBE.

[To6ou Taxxke MOTYT OBITH HAHECEHBI U3 XYJIUTAaHCKUX MOOYXICHUH, a TaKXKe 10 SKCTPEMUCTCKOMY MOTHBY. 3a
takoe nesHue B cT. 6.11 KoAIl P® npenycmaTtpuBaeTcss aiMUHUCTpaTUBHAsI OTBETCTBEHHOCTh. Eciu paHee npu-
CJIaBIIIeECs] K OTBETCTBEHHOCTH 3a MOOOM JIMIIO BHOBH COBEPIIIIIO TAHHBINA MPOCTYIIOK, TO B TAKOM CIIy4ae OHO Oy-
JIET HECTH YTOJIOBHYIO OTBETCTBEHHOCTH 110 4. 1 cT. 116.1 YK P®.

B 2021 rony KC P® paccmatpuBan xxano0y rpaxmaanku CakoBoii o HecooTBeTcTBuH CT. 116.1 YK P® Konctu-
Tymmu PO. JKenmmHa cucTteMaTH4ecKu MoJBepraiack modosM co CTOPOHBI CBoero Opata, kotoporo B 2018 romy
MIpUBIIEKAIN K aJMHUHHCTPATUBHOW OTBETCTBEHHOCTH 3a MOOOW. Take ero MpWBJIEKANIH W K YTOJIOBHOW OTBET-
CTBEHHOCTH 3a MMOBTOPHOE COBEPLIEHHE AAHHOTO MpecTymieHus B oTHomeHun CakoBoi. OqHaKo, HATMYKUE CYIU-
MOCTH HE CTaJO MPEMsSTCTBUEM JJIsl HOBBIX W30MeHuil. MUPOBBIM Cyabei TpeTuit anu3on n3buennit CakoBoii KBa-
TUQUITIPOBAI KaK aIMUHICTPATHBHOE MIPABOHAPYIIIEHHE U HA3HAYMII HaKa3aHHUE B BHJIE 00s3aTeNbHBIX padot. Cya
B CBOEM pElIeHHH yKasal, uto Opat CakoBo# yke omnaTwi mrpad 3a MpuIuHEeHHe TT000eB, a HOBBIN AIH30]] UMEIl
MECTO YK€ I0C/Ie UCTEYEeHHsI BpeMEHH, KOTIa BUHOBHBIM CcUNTaeTCs MOABEPTHYTHIM aIMUHIUCTPATUBHOMY B3bICKa-
HUI0. O0IACTHRIM CYJIOM OBLIO YKa3aHO, YTO OCHOBAaHUI MPHBIIEYb K YTOJOBHOW OTBETCTBEHHOCTH OpaTa CakoBoi
HeT. [locne atoro CakoBa obpatunack ¢ 3anpocoB B KC P® ¢ nenpio ocrioputs BEISBICHHBIH Hapagoke. OHa cUu-
Tana, 4To ee Opary B JaHHOM cllydyae JOJKHO ObLIO OBITH HA3HAUYEHO yrojOBHOE Haka3zaHWeE, a He aMUHUCTPATHB-
HOE, TaK KaK 3TO YK€ TPETHH 31130/ 0O0eB.

B cBoem pemennn KC P® ykazan Ha TO, 94TO TOCYIapcTBO 00s3aHO MPEANPUHUMATE MEPHI, HAIlpaBIICHHBIE Ha
MIPOTUBOJICHCTBIE HACHUIINIO, a TAK)KE MMPUMEHATh COpa3MepHbIe BBl HAKa3aHUH W COOTBETCTBYIOIINE BUIBI IOPH-
nudgeckoi orBeTcTBeHHOCTU. Kak ykazan cyn, cr. 116.1 YK P® mpexycMmarpuBaeT yroJoBHYIO OTBETCTBEHHOCTh
TOJIBKO JIJISl T€X MPaBOHAPYIIUTENEH, KOTOPhIE HA MOMEHT ITOBTOPHOT'O COBEPIIIEHUS JESHUSI CYMTAIOTCS TTOIBEPT-
HYTBIMH aJIMAHUCTPAaTUBHOMY B3bICKaHUIO. [locie Toro, Kak JaHHBIA CPOK MCTEKAeT U JIMIIO COBEPIIAET IMpaBOHA-
pyLIeHHE, TO MIPUYMHEHHBIE TOOOW JOJDKHBI OIICHUBATHCS B KAUeCTBE aJIMUHUCTPATUBHOTO MPAaBOHAPYILECHHUSI, KO-
TOpOE COBEpIIEHO BIepBble. Ha nanHbIil (hakT mpy 3TOM HE BIHMAET HAJMYUE Y BHHOBHOTO YrOJOBHOW HETOTalleH-
Hoi cyaumocT 3a mobou. KC P® ykazan, 4ro 3akoHOJaTeNs HE JODKEH HTHOPUPOBATH HAJIMYWE Yy JIUIA CYTUMO-
CTH 3a COBEpILIEHHE JaHHOTO MPECTYIUICHHUS JIaXKe €CIIM OHO COBEPILIEHO BIepBble. Hanmnune y BUHOBHOM cyaumo-
CTH JieJlaeT BHOBb COBEPILEHHOE IMPECTYIUIEHUE OOoJiee OMACHBIM, CBUICTEILCTBYET 00 YCTOHYMBOCTH MPOTHBO-
MIPaBHOTO TOBEJICHHUS M CKIIOHHOCTH K NpuMeHeHuro Hacwims. B cBsa3u ¢ atum KC P® nocranoBui, 4to HE0OX0-
Jumo B cT. 116.1 YK PD BHecTH COOTBETCTBYIOIUE N3MEHEHUS, 4 TAKKE MPEIYCMOTPETh BO3MOKHOCTD IOIyYe-
HUS KOMIICHCAIIMK Bpejia moTepneBmMu [3].

Ecim moGou coBepmiaroTcsi CUCTEMATUIECKH, IPUYMHSS MOTEPIEBIIEMY OT AOMAIIHETO HACWIHS (PU3NYECKHE
OO0 TICUXWYECKUE CTPANaHUs, TO B TAKOM CIydae OTBETCTBEHHOCTh BUHOBHOTO OyJeT HacTymath 1o cT. 117 YK
P®. Eciu ykasaHHbIE BBIIIE JEHCTBUS COBEPIIAIOTCS CUCTEMATHYECKU B OTHOLIECHHUU CPa3y HECKOJBKHUX UJIEHOB
CeMbH, JieTed 00 OepeMEHHOW >KEHIUHBI, a TaKXKe JIUI, KOTOphIe HAXOMATCS B OECIIOMOIIHOM COCTOSIHUHU TIO
npu4rHe 00JIe3HH MO0 BO3pacTa, TO OTBETCTBEHHOCTh HACTYNHUT 110 4. 2 ¢T. 117 YK P®.

Ecny numo npuuMHUIO yMBIIIIEHHO JIETKUNA Bpe] 37J0POBbIO, TO OHO JOJDKHO OBITH MPUBJIEYEHO K OTBETCTBEH-
HocTH 10 cT. 115 YK P®, eciu 310 noBiekso 3a co0ol KpaTKOBPEMEHHOE PaCcCTPOMCTBO 370POBbs JHOO0 yTpaTy
TPYAOCIIOCOOHOCTH TOTEpIIeBINero. Eciay ObuT yMBIIIIIEHHO MPUYHWHEH BpeJ 3I0POBBI0 CPEIHEH TSHKECTH, TO JTUIIO0
MIPUBJIEKAETCS K OTBETCTBEHHOCTH 1O cT. 112 YK P®. 3a yMbllUIeHHOE MPUUMHEHUE TSHKKOTO Bpeaa 3J0POBBIO
OTBETCTBEHHOCTH HacTymaer 1o cT. 111 YK P®. [Ipu sToM TSHKKAN Bpel 3A0POBBIO MPEIOaracT HATHMIHUE YIPO-
3BI JIUTS JKH3HU TTOTEPIIEBIIETO, @ HE TPOCTO JTUTEIHHOE PacCTPOMCTBO 370POBBS M YTPATy TPYAOCIIOCOOHOCTH [6;
c. 40].

B umcne mpectymiieHui, OTHOCAIMXCA K JOMAITHEMY HACHIIMIO PaclpOCTpaHEHBl M3HACHIIOBAHHUA M HACHIIb-
CTBEHHBIE JICWCTBUS CEKCYaJbHOrO Xapakrepa. OTBETCTBEHOCTh 3a MX COBEPILIEHHE NMPETyCMATPUBAETCS B CT. CT.
131 u 132 YK P®, coorBerctBeHHO. CTOUT OTMETUTH. UTO Ha MpakTHKE A0Ka3aTh (HaKT M3HACHIIOBAHUS B OTHO-
IIEHUU CYNPYTH BECbMa CIIOKHO, HO 3a4acTy0 HACHJIMIO MOJBEPraroTcs U eTH. B 3TOM ciryuae Ha3HadaeTcs dKc-
neptuza. CoBepllieHne yKa3aHHBIX MPECTYIJIEHUH B OTHOIIEHUHN peOeHKa SABISeTCS 0C000 TSKKUM MPECTYIIICHH-
€M, 32 KOTOpOe MPeayCMOTPEHO CypoBoe HakazaHue [7; C. 48].

176



International Law Journal 2023. Tom 6. N26.

Brie Obutn ykazaHel Hanbojee paclnpOCTpaHEHHBIE MPECTYIUICHHS, OTHOCALIMECS K CEMEHHOMY HACHIIHIO.
OpHako st 00pBOBI C paccMaTPUBAEMbIM SIBJICHHEM MOTYT IMPUMEHSATHCSA U MHbIe ctaTh YK P®, Hanpumep, 00
OTBETCTBEHHOCTH 33 OCKOPOJICHUS, yrpo3bl yOHMICTBOM, YHHKEHUS U TIP.

Heiicteyromuii YK P® noctpoen Takum o0pa3oMm, YTO COOTBETCTBYIOIIME TPYIIbI MPECTYIJICHUH B Ka4eCTBe
00beKTa Mocsrare’IbcTBa UMEIOT T€ WIIM UHBIE CTOPOHBI YEJIOBEUECKOM )KU3HHU, HAIPUMED:

- )KA3HB ¥ 310poBhe (m1aBa 16 YK PD).

- cB00OY, YeCTh M JOCTOMHCTBO NruHOCTH (T1aBa 17 YK PO).

- IIOJIOBYIO CBOOOAY 1 HETIPUKOCHOBEHHOCTS (raBa 18 YK P®D)).

- CEMBIO U HECOBEPIICHHOJIETHUX U T.1.

B ormenpHBIX ciaydasx ceMeilHOe HacHiMe MOXET CTaTh NMPUYMHON camMoyOmiicTBa morepreBmiero. B takom
Cllyyae BUHOBHOE JIMIO OyJeT HECTH OTBETCTBEHHOCTH 10 4. 2 cT. 110 YK P® 3a nosenenue no camoyobuiictsa. Ho,
CTOUT OTMETUTh, YTO AOKa3aTh (PAKT HAMEPEHHOI'O JAOBEIEHHS JIMLA JO caMOyOHiCTBa KpaiHE CIOKHO, a IOTOMY
OosplIas 4acTh TAKUX NPECTYIUICHUN Tak U ocTaeTcs Oe3HakazaHHbIMU. ONHAKO, B JaHHOM CTaTbe HET TaKOI'o KBa-
TUQULIMPYIOMIETO PU3HAKa, KaK COBEPILICHHE YKAa3aHHOTO MPECTYIUICHHUsI B OTHOLICHUH 4ieHa ceMbu. [Ipencras-
JISIETCsl, YTO TAKOE IMOJIOKEHUE HETaTUBHO CKa3bIBAETCS HA OXpaHE CEMBbU U HE COOTBETCTBYET COBPEMEHHBIM pea-
musim. [IpuauHON caMOyOHIICTB SIBISIOTCS JITUTENbHBIC CEMEHbIe KOH(IMKTHI, KOT/Ia B PE3YNbTaTe MOTEPIIEBIITHA
OCO3HAET, YTO HAXOAMTCS B OE3BICXOMHOM MOJIOKEHUH. Takke MPUUMHON caMOyOMICTBA MOXET SIBIATHCS W IIpe-
CTYIHOE HACHJIME B CEMbE, IPOUCXOIsIIee AIUTeNbHOe Bpems [8; C. 51].

B HEKOTOpPBIX caydasx AOBEIEHHE 10 CaMOYOUHCTBA OCYILIECTBIISCTCS LIeJICHAPABICHHO, C yMbICIOM. B kaue-
CTBE MpUMepa MOXKHO IpHUBECTH cienyrouiee aeno. M. npoxuan ¢ C. W ucneiThiBad K Hell Henpusa3Hb. OH MOHU-
MaJl, YTO OHA JKUBET C HUM TOJIKO M3-3a CTpaxa 3a COOCTBEHHYIO XKU3Hb U KH3Hb pebeHka. B cBs3u ¢ atum y M.
MOSIBWJICS YMBICEN Ha To, uToObl oBectu C. Jlo camoyOuiictBa. OH cran u30MBaTh ee, U3ICBAJICs HAJl HeH, YHHKAI
B TeueHue AByx JieT. [locie storo C., korzna oH ObUT B KOMaHIUPOBKE, Ilepeexasa K CBOMM POAUTENIM U 3a0paia ¢
coboii obmero pedenka. [Tocne atroro M. cran mpuceiIath el cooOeHHs Ha TeJaedoH ¢ yrpo3aMu, YTo CIeNacT ee
WHBAJINIOM, BBICKa3bIBall ocKOpOsieHus B ee anpec. C. Bricka3zpiBaeMble yIpo3bl BOCHPHUHIMANA PeajbHO, YTO IpH-
YUHIIO €i CTpaJaHus ¥ BHYIIAIO YyBCTBO cTpaxa. [lozxe M. 3abpan ux pebeHKa u3 IeTCKOro caga u cooommn C.,
YTO OHA Tereph OyneT MpoXKUBaTh ¢ HUM, a cama C. byzaer BuneTs ee Tonpko 1o BIXogHBIM. B pesynbsrate C. Ilox
BO3/ICHCTBHEM YIpo3 M YHWKCHHUH MpUHsUIA pelieHne o camoyouiictBe [4]. CTOMT OTMETUTH, YTO TOJAOOHBIE CITy-
yau He eAWHUYHBIL. JKepTBbl TOMAIIHEr0 HACUIIMS NPEANPUHUMAIOT HOIBITKY MOKOHYUTH KU3Hb CAaMOYOHUHCTBOM,
HO JAJIEKO HE BCET/Ia OHM YCIICIIHBI.

[Tpoananu3upoBaB BCE CKA3aHHOE BBIIIE MOXHO BBIACIUTH HEKOTOPBIE TPOOIEMBI TPABOBOTO PErYINPOBAHHUS B
JTAaHHOM o0yacTy.

[lepBoii mpobnemoii sBnsieTcs TO, YTO B HALIE CTpaHE OTCYTCTBYET HOPMATHUBHBIN aKT, KOTOPHIM OBl OCy-
HIECTBIISIJIACH TOJIEPKKA ceMbU U Oopb0a ¢ ceMelHbIM HacuineM. OJHaKO, TOA0OHbBIE 3aKOHOIIPOCKTHI YXKe He
eanHoX bl BHOCHIHCH B ['J] PD, HO Tak v He Obutn npuHATHL. [Ipeaiaraaocs peaan3oBaTh U KOMIUIEKC TPOQUIaK-
TUYECKUX MEPOIPHUATHH, Y’KECTOUUTh OTBETCTBEHHOCTh, CHOPMHUPOBATE CIICLMAIbHBIE OPraHbl, KOTOPbIE ObI OCYy-
HIECTBIISIN 00pb0y M MPOGUIAKTUKY CEMEHHOTO HACHJIMS, U Mpoune U3MeHeHus, u nonoiHenus. Ho, Bce mpemnio-
JKEHUS! OBLITH OTKIOHEHBI.

Bropas nmpobiema COCTOUT B TOM, U4TO B JE€HCTBYIOILEM 3aKOHOAATEILCTBE HE 3aKPEIJICHO NMpaBo Ha Oe3omac-
HyI0 cemelinyto xu3Hb. [Ipu stom B I['n. 20 YK P® 3akoHonarens He chopMyaupoBaj cTaTbi, B KOTOPOW ObUIO OBl
MIPelyCMOTPEHO HaKa3aHKe 3a HapyIIeHUs YKa3aHHOTO MpaBa, 4To MPEACTABIAETCS CEPhE3HBIM YIIYILIEHUEM U Tpe-
Oyet BHecenus: usmeHenuii B YK P®. Bo3moxHO, mpaBo Ha 06€30TMacHyI0 CEMEWHYIO KU3Hb CIEAYET 3aKPEruTh U
Ha KOHCTUTYLIIMOHHOM YPOBHE KaK HEOTBEMIIEMOE ITPABO KaXI0TO.

IIpobnemoit mpencrapiseTcs u To, 4To B aerictBytomeM YK PO Hu B 0HO cTaThe HE MPOMUCAH TAaKOW KBAJIH-
(bunmpyrommii IpU3HAK COCTaBa MPECTYIUICHHS, KaK ero COBEpIIeHNE B OTHOIICHHN YJICHOB CEMbHU. Y CTAHOBIICHHE
noJ00HOT0 MPU3HAKA KaK OTArYAIOIIEro BUHY 00CTOATEIHCTBA MO3BOIMIO OBl YCHIIMTh 3aILUTY CEMbH B LIEJIOM U
T€X €€ YWICHOB, KOTOpbIE MOJBEPratoTCs JOMAIIHEMY HACHIINIO. JTO, B IIEPBYIO OUEPE]Ib, KACAETCS TEX MpeCTyIlIe-
HU, KOTOPBIE MTOCSTAIOT Ha JKU3Hb, 3J0POBHE, MOJIIOBYIO HEMTPUKOCHOBEHHOCTH JINYHOCTH. [10 CyTH 3amuIeHHpIMu
SIBTISIFOTCS TOJILKO HECOBEPIICHHOJIETHUE WICHBI CeMbH, TaKk Kak B OoibmuHCTBe ctarell YK PO mpemycmorpen
TaKOW KBaTM()UIUPYIOLINIA NPU3HAK, KAK COBEPILEHHUE ACSHIS B OTHOLICHUH HECOBEPLICHHOJIETHETO.

st Toro, uTo0Bl 0003HAUCHHBIE TIPOOJIEMBI OBIITH PElIeHBI, TPeOyeTCsl BHECEHUE U3MEHEHUH B JICHCTBYIOIIUI
YK P®. Tak, npeanaraerc:

- BHecTH B cT. 63 YK P® nononHeHne u 3aKpenuTh B HEl TaKOe OTATYAIOIIee 00CTOSTENbCTBO, KaK COBEPIICHUE
MIPECTYIJICHUS] B OTHOIIEHUH 4YjieHa CEMbH. B pesynbraTe nMIl0, KOTOpOE COBEpIIAET aKThl CEMEHHOTO HACHIIMS,
OyzeT mpuBJIEUEHO K Ooliee CTPOroil OTBETCTBEHHOCTH. Takoe IOJIOKEHHE JOJDKHO CIIOCOOCTBOBATH CHHXKEHUIO
KOJIN4eCcTBa (DaKTOB CEMEHHOT0 HACHIIUSI.
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- Tpedyercst B umeromuecs cratbil YK PD, B KOTOPBIX ycTaHOBJIEHA OTBETCTBEHHOCTh 32 COBEPILECHHE HACHIIb-
CTBEHHBIX IPECTYIJICHUH, IPECTYIUIEHUI IPOTUB >KU3HU U 310POBbsl, BBECTH TAaKOM KBATU(PULIUPYIOIIUI IPU3HAK,
KaK COBEPLICHUE JAHHBIX NPECTYIUICHUH B OTHOLICHWH WIEHOB CEMbU. JTO CYILECTBEHHO IIOBBICUT YPOBEHb yro-
JIOBHO-TIPABOBOM 3aIIIUTHI CEMBU.

- BBecTd B aeicTByromuid YK P® crareto 117.1, B KOTOpoH yCTaHOBHUTH OTBETCTBEHHOCTH 33 MCHUXHYECKOE
Hacuiue. [lonoOHas HopMma, Kak IpeAcTaBisieTcs, HEOOXOANMA, [TOCKOJIBKY IICUXHYECKOE HACUINE B CEMBE — 3TO
JIOCTaTOYHO PACIPOCTPAHEHHOE SIBJICHHUE U MPEACTABISET PEAbHYIO OMACHOCTh Ui NCUXUYECKOrO 3/10pOBbs MO-
TEpIIEBIIEro WM JaKe AJIsl ero )KU3HH, TaK Kak CUXHMYECKOe HACHIINE CTIOCOOCTBYET COBEPIICHHUIO JKEPTBOM caMmo-
youiicTsa.

Mexay TeM, TOIBKO JIMIIb Y>KECTOYEHHUS] OTBETCTBEHHOCTH 3a aKThl JOMAIHETO HAaCUJIMsI OyJeT HeOCTATOUYHO.
bes BceoObemmomieli cructeMbl MPOQHUIAKTHKH M MPOCBEILEHHS MPaBOBbIe HOPMBI OyAyT ManodQekTuBHbL. B Ta-
KYIO CUCTEMY NPEICTABISETCS HEOOXO0IUMBIM BKIOUUTH MPOTrPAMMBI MIPOCBEILEHHS YHALIMXCS IKOJ, a TAKXKE UX
poauTenel 0 TOM, YTO HACUJIME B CEMbE SIBJISICTCS HEJIOITyCTUMBIM.

B HacTosiee Bpemsi OONBIIMHCTBO TAKUX MPECTYIUICHUH MMEIO JIaTeHTHBIN XapakTep. [loTepmneBiine ot aei-
CTBUI WI€HA CEMbU MPEANOYUTAIOT HE MOJABaTh 3asBICHUI B MOJUIUIO, HE PACIPOCTPAHATHCS O TOM, UYTO CTalN
JKEpTBaMM CEMEHHOIo Hacwiaus. B pe3ynbpTare NpUUMHHTENH BPEAa CTAHOBUTCS YBEPEHHBIM B CBOEH Oe3HaKa3aH-
HOCTH W BCE yallle TPUMEHsIeT Hacuiiue. B cBA3M ¢ 3TUM HE0OXOAWMO JTOHECTH AJIS JEHCTBUTENBHBIX U MOTCHIH-
ANBHBIX JKEPTB CEMEHHOTO HACHIIMS, YTO OOpalleHre B MPABOOXPAHHUTENBHBIE OPTraHbl MIOMOXKET PEIIUTh UX MpPO-
OneMy, MO3BOJIMT U3MEHUTH TIOBEICHUE IPUYMHAIOLIECTO Bpe WwieHa ceMbH U np. CemeiiHOe HacuiIie JOKHO CUH-
TaTbhCS BO BCEX CEMbSX HEMPHUEMIIEMbIM B JIIOOBIX €T0 MPOSBICHUIX.

Taxoke MOMKHBI OBITH pa3paboTaHbl M BHEAPECHBI MPOrpaMMbl MPOGECCHOHATBHOW MOATOTOBKH COTPYIHHKOB
TEX OpPTaHOB M OPraHM3alUi, KOTOPHIE OCYNIECTBISIIOT Pa0OTy C JKepTBaMH AoMainHero Hacuius. Kpome Toro, B
Poccuu cymecTByeT HEIOCTATOUHOE KOJIMYECTBO CIIYK0, KOTOPBIE MPEAOCTABIISIIOT IICUXOJOTHUYECKYIO MOJAEPKKY
JKEPTB JIOMAIIHETO HACWIINS, OTCYTCTBYIOT MPOTPaMMBbI, KOTOpbIe Obl TIO3BOJIMIIM KOHTPOJIUPOBATh T'HEB U arpec-
CHIO.

[IpencraBusiercsi, YTO eciaM CO34aTh MMOAOOHBIE OPTaHH3AaLUH, PEaTU30BaTh BCE BBILIE CKAa3aHHOE, TO CYILe-
CTBYIOIIIE ¥ HOBBIE HOPMBI O 3aIlpeTe JOMAIIHET0 HACKIIUS PHOOPETYT OONBIIYIO 3P PEeKTHUBHOCTE, YEM cerldac.

BrionHe JIOTHYHBIM BUAWTCS MPUMEHEHHE TaKOW Mepbl OOpbOBI, KaK 3alIUTHOE MpEANrcaHue U cyaeOHoe 3a-
muTHoe mpennucanue. 1logoOHBIe Mepsl YK€ AaBHO NPUMEHSIOTCS B 3apyOeKHBIX CTpaHax. B mepBoMm ciydae
NpeAnycaHye BblOaeT NOIULEHCKUH U OHO 3ampeliaeT o0IeHNe ¢ MOCTPaAaBLINM JIMIOM B J1000i (hopMme Ha CPOK
o 60 nueil. Bo BTopoM ciydae mpennucaHie BbIAAETCs Cy/A0M, KOT/Ia MPOCTOE 3aIlIUTHOE MpeAnrcaHie He Mpu-
HECJIO JIOJDKHBIX pe3yabTaTtoB. CpoK JeCTBUS CyIe0HOTO 3alIUTHOTO Mpeanucanus — 10 rojaa. [lpu atom HeoOXo-
JUMO YCTaHOBUTH 00S3aHHOCTh BUHOBHOI'O NMPOHTH B 3TOT NMEPUO] CHIEIHUATU3UPOBAHHbIE ICUXOJIOTHYECKUE MPO-
rpaMMbI, a TAKXKE 3aIllPEeT BUJCTHCI M KaK-T100 00IaThcs ¢ moctpaaasimmM. Kpome Toro, He00X0uMo, YTOOBI BHU-
HOBHBIW BEpHYJI HMYIIECTBO MOTEPIIEBIIECTO, €CITU OH 3a0pall ero U yJIepKHUBaeT y ceds, a TakKe MOKUHYJI Ha Bpe-
M1 IEHCTBHS 3aLIUTHOIO NPEANMCAHNS COBMECTHOE MECTO JKUTENbCTBA. MiHaue roBopsi, HOTEpHEBIINA 1 BUHOBHOE
JIMILO HE JOJDKHBI KUTh COBMECTHO BO BpeMs JIEHCTBUS MPEANMCAHUS, HE JOJDKHBI OOLIATHCS, YTO TIOMOXKET CIiia-
JUTH KOH(MIMKT, 1acT BpeMsi Ha 00lyMbIBaHHE CUTYalluH U TIPUHATUE PEILICHHUSI.

Hcnonnenne nogoOHBIX 3alIMTHBIX NMPEANUCAHUMN JOIKHO 00ECIIeYrBaTHCSI MEpaMH TOCYIapCTBEHHOTO NpH-
HYXJIE€HHs, HallpuMep, NPUBJICUYCHHEM K aIMHUHUCTPATUBHON JIMOO Jake K YroJIOBHOW OTBETCTBEHHOCTH. B kaue-
CTBE MEpHI aJIMUHUCTPATUBHOTO MPUHYXJACHHUS MOXHO YCTAaHOBUTH apecT Ha cpok oT 10 CyToK, HcCIpaBUTEIbHbIE
pabotel. YcTaHoBIeHHe MTPa(HBIX CAHKIHMK B MOJOOHBIX CIy4asx MpejacTaBisieTcs Manod(dekTuBHbIM. 3a mo-
BTOPHOE HapyLICHUE 3aLIUTHOIO MPEINHCAHMS YKE MOXKXHO YCTAaHOBUTH M YIOJIOBHYIO OTBETCTBEHHOCTh U NpENy-
CMOTPETh JI0 TO/a JIMIICHUS] CBOOOJIBI, TaK KaK HapYyIIEHHE TPEACTAaBIsAET cOOOH (aKTHYECKH HEHCIIOTHEHUE pe-
IIeHUA Cy/a.

B pesynbrare peanuszanuy yKa3aHHBIX BBIIIE PEKOMEHIAIMNA WHCTUTYT CEMbU MOIYYHUT Oonee 3G ¢eKTHBHYIO
3alIUTY, TaK KaK MOSIBSITCS KaK 3aIllMTHBIE MOJI0KEHHS, TAaK U MEPbl NPOPHUIAKTHKNA CEMEHHOT0 HaCHIIUSI.
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HeKOTopBIe ACIIEKThI KpI/IMHHaJII/ICTH‘leCKOﬁ XaPaKTePUCTUKU MOIICHHUYECTBA
B C(bepe MOOHJIBLHOM CBfA3H, COBEPIIACMOI0 OPraHu30BaHHBIMHU NMPECTYNNHBIMHU
rpynmnaMm u €€ 3Ha4ueHue B ICATECJIbHOCTH CJICACTBCHHBIX HOIIpZBIleJIeHl/Iﬁ

Ilamkuna E.B., 1eliTeHAHT MOJIMINH,
JanbHeBocTOYHbIN Opuandeckuii UHCTUTYT MB/I Poccnu

AnHomauusa: cmamos nocéAUeHa paACCMOMPEHUIO paoda I1eMeHMO08 KPUMUHATUCMUYECKOU XapaKmepucmuKy
MOUEHHUYeCMBAd 8 chepe MOOUTLHOU C8A3U, COBEPULEHHO20 OP2AHU30BAHHBIMU NPECMYNHbIMU SPYRNAMU, KOMO-
pble 8 Haubobuleli CMmenerU CKa3bl8armces Ha OP2aHu3ayul npoyecca paccied08anus npecmyniesuli YKa3aHHo2o
6uda. OCHOGHBIMU DNEMEHMAMU XAPAKMEPUCMUKY LICIYNAIOM «IUYHOCMb BUHOBHO20 — NOMEPNesuUil — CHOCoO
coBepuieHUss NPecmynieHusy, YCMaHo8IeHUue 83aumMoceasell Mexcoy KOMOpPbIMU OOJNHCHO NPOCIEHCUBAMbC HA
8ceM NPOMSANCEHUU NIAHUPOBAHUS, OP2AHU3AYUYU U PACCIe008aHUsA npecmynienutl. Paccmompensl nooxoost K no-
HUMAIO KPUMUHATUCMUYECKOU XAPAKMEPUCTIUKY NPECMYNIICHUS. U ee 3HAYeHUe 8 0esMeNbHOCIMU Cle0CMBEeHHbIX
noopazoenenuil. llpunama nonvimka copmyauposams noHAMuUE «KPUMUHATUCTHUYECKOU XAPAKMEPUCTUKIY npe-
CMynieHull, a maxace 0003HAYUMb UCHEPNBIBAIOUUL NNEPeUeHb DNIeMEHMO08, 8X00AWUX 8 XAPAKMePUCMUK)Y MOUleH-
HUYecmea 6 cpepe MOOUTLHOU C8:3U, COBEPULEHHO20 OP2AHUZ08ANHBIMU NPeCmyYnHuIMU epynnamu. lIpoananuzupo-
8aHO 0OHO U3 OCHOBHBIX NPOMUBOPEYULL, 0DECneYUBAIOWUX OUHAMUKY YKA3ZAHHO20 6U0A NPECTYNAEHUSL.

Knroueswle cnoea: mowennuyecmeao, MOOUNbHAS C853b, OP2AHUZ0BAHHASL NPECMYNHOCMb KDUMUHATUCMUYECKAS
Xapaxmepucmuxa, TU4HOCHb UHOBHO20, CHOCOD COBEpULeHUs NPeCMYNAeHUS, TUYHOCHb NOMepPnesule2o
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Some aspects of the criminalistic characteristics of fraud in the field of mobile communications
committed by organized criminal groups and its significance in the activities of investigative units
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Abstract: the article is devoted to the consideration of a number of elements of the criminalistic characteristics
of fraud in the field of mobile communications committed by organized criminal groups, which have the greatest
impact on the organization of the process of investigating crimes of this type. The main elements of the characteris-
tic are «the identity of the perpetrator — the victim — the method of committing the crimey, the establishment of re-
lationships between which should be traced throughout the planning, organization and direct investigation of
crimes. Approaches to understanding the criminalistic characteristics of a crime and its significance in the activi-
ties of investigative units are considered. An attempt has been made to formulate the general scientific concept of
"criminalistic characteristics”, as well as to designate an exhaustive list of elements included in the characteristics
of fraud in the field of mobile communications committed by organized criminal groups. One of the main contra-
dictions that ensure the dynamics of this type of crime is analyzed.
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PocT uucna npecryrmieHui B TEIEKOMMYHHUKAIIMOHHON Cpeie CTAHOBUTCS JICUCTBUTEIHLHOCTHIO COBPEMEHHOTO
mupa. [lo marasiM MBI Poccnn 3a ssaBaph-derpas 2023 roga pocT 4ncia 3aperuCcTpUPOBAHHBIX MPECTYTIICHUH C
WCTIOTB30BaHNEM HMH(OPMAIIMOHHO-TEIEKOMMYHHUKAIIMOHHBIX TeXHOIOorui yBenuumics Ha 17,1%. Ilo-npexnemy,
(bukcHupyeTcst pOCT MOIIICHHUYECTB, COBEPIIACMBIX OPraHU30BaHHBIMU NPECTYITHBIMU TpyMamMu (Tadi. 1).

Tabnuna 1
CBeneHus 0 NpecTYIUIEHUSAX, PeAYCMOTPeHHBIX 4. 4 ¢T. 159 YK P® [1]
MomrenHIgeCTBO 4. 4 KonuyecTBo npecTymieHui, 13 Hux, cosep- BrisiBiI€eHO yyacTHU-
cT. 159 YrOJIOBHBIE IejIa M MaTepuanbl | MeHHbIX B cocTa- | koB OI mm I1C (I10),
0 KOTOPBIX OKOHYEHKI paccle- Be OI" mmm [1C COBEPIIMBIINX IIPe-
JIOBaHHUEM JIHOO pa3penieHsl B (I1O) CTYIUICHHS
OTYETHOM TIEpHOJIE
1 2 3 4 5
PO 4126 4104 671
2020 | XabGapoBckwii 1 1 8
Kpait
PO 4502 4498 1002
2021 | XabGapoBsckuii 7 7 37
Kpaii
PO 6666 6657 1394
2022 | XabGaposckuii 3 3 28
Kpai

Ha 2020 r. ynenbHbIi Bec MOIIEHHUYECTB, COBEPIIEHHBIX OPraHU30BAHHOM MPECTYNMHOM IpyNmoi cocTaBuiI: B
P® — 0,2%; Xabaposckwuii kpaii — 0,004%; #a 2021 r. PO — 0,22%; Xabaposckwuii kpait — 0,03%; ra 2022 1. PO —
0,34 %, Xabaposckwuii kpaii — 0,01%.

[MpencraBnenHble B TaONHIE CTATUCTHYECKHE JaHHBIC YKA3bIBAlOT Ha HEOOJBINON YAENbHBIH BEC MOIICHHU-
YECTB, COBEPIIAEMBIX OPraHU30BAHHON MPECTYMHOCTBIO, B CPABHEHUH C OOIIMM KOJMUYECTBOM 3aperHCTPUPOBAH-
HBIX IPECTYIJICHUH, OJHAKO, MpolieMa yKa3aHHOTO BHJA MPECTYIUICHHMH COCTOWUT B TLIATENbHOW MOATOTOBKE U
NPOJYMaHHOCTH BCEX JTAllOB NPECTYIMHOW IESTENBHOCTH, a TaKkKe KOJOCCAJIbHOM yliepOe Ui COIHMAaIbHO-
9KOHOMHYECKOT'O Pa3BUTHsI CTpaHbl. Kak mpaBuiio, yYaCTHUKH OPTraHU30BaHHBIX TPYII UMEIOT OOJBIIONW KPUMU-
HaJIbHBIN CTaX, YTO OCJIOKHSIET NPOoGHUIaKTHIECKOe BO3EHCTBUE B MX OTHOIICHUH. Taxoke, JaHHbIe 0GUIHAIBHON
OTYETHOCTH CBUIETEIHCTBYIOT 00 yCTOMYMBOM TEHIAEHIMM POCTa TOKa3aTejel MOUIEHHUYECTB, COBEPIIEHHBIX B
COCTaBe OPraHW30BAHHBIX TPYIII U MPECTYIHBIX co00IIecTB. BrllenpeactaBieHHble MaTepUalTbl JIUITHAN pa3 yKa-
3bIBAIOT HA CYLIECTBYIOIIUE MPOOJIEMBI IPU PACCIICAOBAaHUN MOILIEHHUYECTB B chepe MOOMIIBHOM CBSI3H, COBEpILIa-
€MBIX OPraHN30BaHHBIMH IIPECTYIHBIMH IPYIIIAMH.

OyHaMeHTaNbHOM 02301 NPH pacciieIOBaHUN MOIICHHHYECTBA B cepe MOOMIIBHOM CBSI3U, COBEPIIAEMOT0 Op-
TaHW30BaHHBIMU TPECTYIHBIMHU TpPYIINaMH, sBIsSETCS MH(OPMALMOHHAs MOJENb NAHHOTO BUJAA INPECTYIUICHUS,
NPUBBIYHEE TOBOPS, KPUMHUHAIMCTHYECKAsI XapaKTEPUCTHKA, SBIISIOLIAsCS OCHOBOM JJISl YCHEIIHOIO pacclieioBa-
HUS YTOJIOBHOTO JiefIa.

Ha ceropnsmnuii JeHs B HAy4YHOH JIMTEPATYPE MPEACTABICHO HECKOJIBKO ACCITKOB OIPENEICHUN KPUMUHAIU-
CTHYECKON XapaKTEPUCTUKHU NpecTyIuieHus. [ KaXKa0ro y4eHoro nepeueHb 3JeMEHTOB, BXOISIINX B CTPYKTYPY
WHQOPMAIMOHHON MOJIENH, TPEJCTABIsSETCS PasNuuHbIM. [10 MHEHHIO BBIJAIOIIETOCS YYSHOTO-KPUMHHAINACTA
B.J. lllukanoBa, uzyuaemasi MoJIeNlb TPEANONaraeT HeKyl0 «Hay4HYyI0 aOCTPaKIHIO, OTPaXarollyl0 — B OCHOBHOM
Ha CTaTHCTUYECKOM (BEpOSATHOCTHOM) YPOBHE — JAAaHHBIE O IPHEMax HOATOTOBKH U CIIOCO0aX COBEPILICHHUS OTAEIb-
HBIX BUOB (IIOJBHIIOB) MPECTYIUIEHUH, CUTYyallMOHHO OOYCIIOBJICHHbIE NPOLIECCH BOSHUKHOBEHHSI COOTBETCTBYIO-
X U3MEHEHUH BO BHEIIHEH cpejie, MOTYIIMX BBICTYNATh B KaUeCTBE CyA€OHBIX JOKA3aTeIbCTB, MpEApUHIMAae-
MBbI€ MPECTYIMHUKAMH TONBITKH K COKPBITHIO CJIEAOB NMPECTYIUIEHUS, a TaKke MHOOPMAIMIO O THUIUYHBIX CIle[-
CTBEHHBIX CUTYallUsIX U HHBIX OOCTOSTENLCTBAX, KOTOPbIE MOT'YT UMETh 3HAUEHHUE JJIsl TIOJHOT0, BCECTOPOHHETO U
00BEKTUBHOTO pacCleOBaHMs YTOJOBHEIX nem» [1, c. 24]. B cBoto ouepenb, 3aciy>kKeHHBIN nesTens Hayku P.C.
benknH paccmaTpuBaeT KPUMHUHAIMCTUYECKYIO XapaKTEPUCTUKY KaKk HEKOe aOCTpakTHOEe HaydHOe IMOHsSTHE [2, C.
181]. B psne uccnenoBaHuil yka3aHHas Hay4dHas KaTeropus IMOHUMAETCsl KaK MOJEIb, OTpaXkarollas CBEJIEHHS O
MPECTYIJICHUH U:

— AMeloIIas KpUMHUHAIACTHYeCKoe 3HadeHue [§, c. 116];

— OTpaXkarolllas 3aKOHOMEPHBIE CBSI3U MEXy IPU3HAKAMM ONPEAEICHHBIX BUJOB MIPECTyIUIEHUH [7, c. 16].

181



International Law Journal 2023. Tom 6. N26.

3a Bech NEPHOJ CYIIECTBOBAHMS MOHATHS «KPUMHUHAIMCTUYECKAs XapaKTEPUCTHKA MPECTYIUICHUI» MpeAcTaBu-
TEJIN Pa3IMYHbIX HAYYHBIX KOHLEMNIUN HE OCTaBAIUCh PABHOLYIIHBIMH U CTPEMUIIMCh U3JI0KUTh HAYYHOE ITOHATHE
KPUMUHAJIMCTUYIECKOH XapaKTepUCTUKHU TaK, YTOOBI OHO HAanOOJIee MOJIHO OTPAXKAJIO ero cymHocTh. K coxanenuro,
IO CHX TOp He cGopMyIHpoBaHO oOLIeHAy4YHOe ompexaeieHue. [lo-Hamemy MHEHUIO, Haubojlee ONTUMAIBLHBIM
ompeJieieHNeM KPUMHHATUCTHYECKON XapaKkTePUCTUKU MOLICHHUYECTBA B chepe MOOMIIBHOM CBSI3M SIBIISAETCS HU-
KEHU3JI0KCHHOE MOHATHE.

Kpumnnanuctuyeckas xapakTepUCTHKa MOILICHHUYECTBa B cepe MOOMIILHON CBS3U — 3TO HAyYHO 00OCHOBAH-
Hasl CHCTEMa B3aMMOCBSI3aHHBIX M B3aUMOOOYCIIOBICHHBIX SJIEMEHTOB, a TaKKe PEKOMEHAALUH, 00beInHSIIOMIX
KPUMUHAJIMCTUYECKH 3HAUYMMbIC NPU3HAKH MOLIEHHHYECTBA B chepe MOOMIIBHOM CBSI3H, COBEPILIEHOTO OPraHU30-
BAaHHOI NMPECTYNHOW I'PyNIONH, U CIIOCOOCTBYIOIIMX IOJHOMY, BCECTOPOHHEMY M OOBEKTUBHOMY PACCIICAOBAHUIO
YKa3aHHOT'O BHJIA TIPECTYIUICHHUS.

Kpumunanuctuyeckas Mozesb IPecTYIUIEHUs GOPMUpPYETCs U3 Psila COCTABHBIX 4acTel, KOTOpPBIE IIPU UX 00b-
€AMHEHUU B CHCTEMY O00pa3ylOT MOCPEICTBOM IPEACTaBICHHsS KPUMUHAIUCTUYECKH 3HAYMMBIX MPHU3HAKOB KOH-
KPETHBIN BUJI IPECTYIICHHUSI.

B conepkanne KpUMHUHAIHCTHUECKON XapaKTEepUCTUKU MOILIECHHUYECTBA B cepe MOOMILHOW CBS3H, COBEpIIa-
€MOI'0 OpPraHM30BaHHBIMU IPECTYIHBIMU TPYIIIAMHU BXOIAT CIEAYIOLINE JIEMEHTHI:

1) npenMer MPeCTYIHOTO MOCATaTeNIbCTBA;

2) MecTo, BpeMs 1 00CTaHOBKa, CIIOCOOCTBYIOIIAsi COBEPILICHUIO MOLIICHHUYECTBA;

3) cBeaeHus 0 cnocobax MOATOTOBKHU, COBEPIICHHS H COKPBITHS MOIICHHHYECTBA,

4) cBeneHNs O TUIIMYHBIX CIIEAAX;

5) cBeneHust 0 Kpyre JUI, BKIIOYAIONINE HHQOPMAIIHMIO KaK O JIMYHOCTH MPECTYIMHUKA, TaK U O JTUYHOCTH TO-
TEpIEBIIETo (BISBISIOTCS THIIMYHBIE OCOOCHHOCTH).

B pamkax cTaThu He MPECTABISIETCS BO3MOXKHBIM PACCMOTPETh BCE JIEMEHThI KPUMHHAINCTHYECKON XapaKTe-
PUCTHKH YKa3aHHOTO BHUJA MPECTYIICHUS, IO3TOMY OCTaHOBHUMCS JIMIIb HAa HanOojee 3HAUMMBIX DIIEMEHTaxX, KO-
TOpBIE OKAa3bIBAIOT HaWOOJblee BIMSHUE HA pacciieloBaHuEe MOIICHHUYECTBAa B chepe MOOMIBHON CBSI3U, COBEP-
[IEHHOT'0 OPTraHU30BaHHBIMU PECTYIHBIMU IPYIIIAMHU.

KitoueByro posb cpenn BRIIIEyKa3aHHBIX JIEMEHTOB KPUMHUHAIMCTHYECKON XapaKTepUCTHKH [5, c. 46] MomeH-
HUYECTB B chepe MOOMIIBHOM CBSI3U, COBEPIIAEMBIX OPTaHM30BAaHHBIMH PECTYMHBIMH TPYIIAMHU, UTPAET TUIHOCTD
JUIIa, COBEPIIMBIIETrO IpecTyruienne [6, c. 246]. Kak mpaBuino, Takue TIOAHM UMEIOT HEKOHTPOIHUPYEMYIO KKy
Ha)XuBBL. Yale BCero MOIIEHHHKAaMH, SBIISIOIIMMCS WICHAMU OPraHW30BAHHBIX MPECTYMHBIX TPYII, OTHOCSTCA
JIFO/IM 3pENIoro BO3pacTa, OobIiast 4acTh KOTOPBIX UMEET CKIOHHOCTh K aHTHUCOIMAIbHOMY TIOBEICHUIO WK paHee
ObUTa BOBJICUEHA B MPECTYMHYIO AEATeNbHOCTh. OHU XHUTPHI, N3BOPOTIMBEI, HEPEIKO MPHUOETAIOT K MCUXOJIOTHYe-
CKOMY JIaBJICHUIO B OTHOLICHUH MTOTEPIIEBLIET0, HO BMECTE C TEM XOPOILIO OPUEHTHPYIOTCSI B CUTYalLlUH, CIOCOOHBI
€03/1aTh OJaronpusATHBIA 00pa3 YeloBeKa, Ybl0 POJIb OHM WUTPAIOT, 04apOBaTh COOECETHMKA U PACIIONIOKUTE €0 K
ceoe.

Opnott n3 ocobennocreit wiena OIIl', 3aHUMaroIIerocss MOMIEHHNYECTBOM B chepe MOOUITHLHOMN CBSI3H, SBISAETCS
€ro NPUYACTHOCTH (HaJIM4YHe CyJTUMOCTH) 3a NPECTYIUICHHS B chepe COOCTBEHHOCTH. 3HAYUTEIJIbHAS YaCTh MOILICH-
HUYECTB B chepe MOOHMIBHOM CBSI3U COBEPIIAETCS OPraHM30BaHHON MPECTYMHOCTHIO. IJisi TOT0 HAlpaBIIeHNUs BbI-
JensieTcs OTAeIbHAs IPYyINIa JIOAEH, UMEIOIasi ONbIT B OCYIIECTBIEHMH MOLIEHHHYECKUX JICHCTBUI U CyLIecTBY-
IOlIas Ha MOCTOSSHHON OCHOBE Ul TIOCTOSIHHOTO IOJy4YeHus! npuOblin. HekoTopas 4acTh MOIIEHHUKOB, KOTOpHIE
HETOCPEICTBEHHO OCYIIECTBIISIOT CBA3b C MOTEPIIEBINNM, 00Jaal0T U YMEIIO UCTIONB3YIOT Psili METOIUK TICHXOJIO-
THYECKOTO BO3JICHCTBUSL HA JIMYHOCTh, JEMOHCTPUPYIOT CBOE «0CO00€» IOJIOKEHHE B OOIIECTBE, BO3ZMOXKHOCTD
pewuTh Jr00bie MPoOIeMbl 32 MaTepUaIbHOE BO3HArpaxaeHne. MOIIeHHUKH OBICTPO aJanTUPYIOTCS K OBICTPO U3-
MEHSIFOIIUMCS YCIIOBUSIM, KOTOpBIC JIa)Ke HE3HAUUTEIBHO KacaloTCsl Pa3HbIX cdep M0 B3aUMOJICHCTBUIO ¢ Hacee-
HHUEM, pa3palaTbIBasi ¥ peanu3ysi a0CONIOTHO HOBBIE CIIOCOOBI M TIPHUEMBI 10 OCYIIECTBICHHIO MTPECTYITHOTO 3aMBbIC-
Ja B M”H(QOPMAIMOHHO-TEJIEKOMMYHHUKALIMOHHOU Ccpefie.

OT JIMYHOCTH NPECTYIHMKA, €€ aBTOPUTETA W IOJIOKEHHS B KPUMHHAJIBHOM cpelle 3aBUCHT BBHIOOpP CIOCOOOB
MOIIICHHUYECTBA B chepe MOOMIBHOMN cBsizu. CyIlIecTBYIOT CTaHIAPTHBIE CXeMbI Tele()OHHBIX MOIICHHUKOB Hapsi-
JIy ¢ HOBBIMH crioco0amu Tesie(hOHHOTO MOIIICHHUYECTBA, KOTOPBIE MOSIBIISIOTCS YyTh JIM HE Ka)Iblii ieHb. Tpaau-
UOHHO Tesie()OHHOE MOIIEHHUYECTBO OCYLIECTBIAETCS MO/ MPEAJIOroM HECAaHKIMOHUPOBAHHOW onepanuu ¢ OaH-
KOBCKMMH CYETaMH, BHE3AITHO BO3HHUKIIMMHU MPOOJIEMaMH y POJICTBEHHUKOB, OKa3aHHUA KaKWX-THOO yciyr. Yka-
3aTh MCUEPIBIBAIONINHN IepeYeHb CIIOCOOOB MOIICHHUYECTBA B chepe MOOWIILHOW CBSI3M HE MPEJICTABISAETCS BO3-
MOXHBIM. O003HaUMM HanboJee NpUMEHIEMbIE U3 HUX:

— Posbirpeimm npuzos. Tak, oAHUM K3 paclpOCTPaHEHHBIX CIIY4aeB SIBISETCS CMC-YBEAOMIJIEHHS OT rocyAap-
CTBEHHO-TIPABOBBIX TOPTAIOB MM MOOWJILHBIX OTEpaTopoB ¢ MH(OpMAIMEH O BBIUTPHINIC 3HAYUTEITHHON CyMMBI
JEHEXHBIX cpeAcTB. I10BOabI, KOTOPBIE MOCITYKUIN BBIUTPHILLY, MOTYT OBITH CAMBIMU Pa3IMYHBIMH, HAUUHAS OT
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«T0OPOCOBECTHBIX a0OHEHTOB» MOOWIIBHBIX OIEPaTOPOB, 3aKaHYHMBAS IOOMJICHHOW» OIIaTol MmTpadoB WU TO-
HUIMH Ha noprtaie «['ocyciayr». B manbHelIneM ¢ )epTBOi Mo MOOMIBHOMY Tele(OoHYy CBSI3BIBACTCSA OMEPaTop H
coo01maeT, 9ToOkI 320paTh MPU3 CIEeNyeT OIUIATUTh KOMHUCCHIO, KaK PaBUII0, HE3HAYUTENbHYIO CyMMY, 332 KOHBED-
TaIMIO BANIOTHI.

— Cnyx0a 6ezomacHocTH 0aHKa. 3a4acTylo, IEHCTBYsI B COCTAaBE OPraHW30BAHHOW TPYMIIbI, IPECTYIHUKH BbI-
OmparoT MOJOOHBIN BapHaHT, MPEICTABISISACH «CITY>KOOH 0€30MacHOCTH» PAa3IWYHBIX OAHKOB. YKa3bIBas KIUEHTY
OaHKa Ha HECAaHKIIMOHWPOBAHHBIC TPAHCAKIIUU JICHEKHBIX CPEACTB, MPECTYIMHUKU IyTEM I'PaMOTHOTO ICUXOJIOTU-
YeCKOro OOIIEHHUs ¢ TOTEPIIEBIINM OMOBELIAIOT €ro 0 HE0OXOAUMOCTH IeHICTBOBATh HE3aMEUIUTENBHO ISl COXpa-
HEHUS U CHATHS OCTaTKa 10 CYETY.

— PoncTBennnk nomnain B Oexy. BUHOBHEI CBSI3BIBACTCA C MOTEPIEBIINM IO COTOBOMY Tene(oHy 1, He Ha3bIBas
CBOETO UMEHH, TPEBOKHBIM T'OJIOCOM PAcCKa3bIBaeT O MPOU3OIIEANIEM HECUACTHOM HJIM Tparuueckom ciydae. [lo-
cie TeneoH mepesaeTcst ApyroMy MOIISHHHUKY JINOO O3BYYHBAaeTCsS HOMEp TeledoHa YeloBeKa, 3aHMMArOIIErocs
pelIeHrneM MoJ00HBIX BOTPOCOB, KOTOPBIA BBICTYMAET COTPYAHUKOM IONUIUH, COOOIast, 9TO MpoOIeMy MOKHO
pemuTh 32 0003HAYCHHYI0 UM CyMMY. [Ipy 3TOM BUHOBHBIM MOXET HaXOJUTHCS KaK B ChEMHOW KBapTUPE, 000PY-
JIOBAaHHOM JUIsl COBEPIICHUS TeJIe(OHHBIX MOIICHHUYECTB, TAK U B WCIPABHUTEIBHBIX YUPEKICHUIX PA3TUUHOTO
THTa BOJM3W MK OTAAIEHHO OT CBOMX COOOIITHHIKOB.

I'oBOpS O TMYHOCTU MOTEPIEBIIETO, CTOUT OTMETUTh, YTO JIMIA, BXOJSIINE B YUUCIIO OPTraHM30BAHHOM MPECTyI-
HOW TPYIIIbI, BBIOUPAIOT CBOIO OKEPTBY» HE TPH MOMOIIH MOCIIECOBATEIFHOTO YCTAHOBJICHUSI KOHTAKTa C TIOTEH-
[TUATBHBIMA TIOTEPIIEBITUMH, a TIPY ITOMOIIIH JACTATHHOTO M3Y4YeHUsT HHOOPMAIIUU O «KaHIUAATE», TOIYICHHOH OT
HeOaroHaIeXKHBIX JUI, paOOTAMINX B PA3IMYHBIX KOMMEPUECKUX CTPYKTypaX. 3a01aroBpeMeHHO BHIOWPAIOTCS
JIMHUA MOBECACHUSA MOUICHHUKA, CUTyallus, B KOTOpOfI MOXET HOHa}Z[O6I/ITI)CH IIoMouip TOro MJIM MHOI'O Clienuaiu-
CcTa, MPUEMbl MAHUITYJIATHBHOI'O BOSHeﬁCTBHH, BBI3BIBAONIUC YYBCTBO CTpaxa U 663Ha}:[e)KHOCTI/I. Tem CaMbIM,
ompezensis KOHKPETHOTO IMOTEPIIEBIIEro, KOTOPhIE HEPEIKO CaMOCTOSTENIHHO CIIOCOOCTBYIOT COBEPIICHHUIO Ipe-
CTYIUICHUS B OTHOLICHUHN CaMHUX 06651. ,Z[OBCp‘II/IBOCTI), HeCHOCO6HOCTL B3ATb OTBETCTBCHHOCTH 3a CBOU IOCTYIIKH,
CKYIIOCTb U paCyY€TIMUBOCTD, KCJIAHUC O6OI>'ITI/I 3aKOHOJATCIbHBIC HOPMBI — BCC 3TU KaUC€CTBA ABJIAIOTCA q)YH[IaMeH-
TOM ]IS OCYIIIECTBIICHHSI Pa3IMYHBIX MaXUHAIIMKA B OTHOIIIEHUH HUX.

Esxeronno 6omnee 50% xureneit Poccun mosyyaroT 3BOHKHM OT TeseOHHBIX MolleHHUKOB. Hanbonee noasep-
JKEHbl BHHMMAHHIO CO CTOPOHBI MOIICHHUKOB xuTenu CaHkt-IletepOypra m MOCKBBI, JKHTEIM TOPOIOB-
MUJUTHOHHUKOB, YTO 00YCIIOBJIEHO WX aKTUBHBIM COIMATBHBIM B3aUMOJIEHCTBHEM C OKPYXaroluM MupoM. boree
PENKO MOIICHHUKH IBITAIOTCS YCTAHOBUTH KOHTAKT C JKUTEISAMU Cel M MOJOAexkb0. [lo-HamemMy MHEHHUIO, yKa-
3aHHasA KaTCeropus BbI3bIBACT MEHBIITHI HHTCpPEC Yy TCHC(i)OHHLIX MOIICHHHUKOB, IMOCKOJIBKY OCYHICCTBJIACMBIC BU-
HOBHBIMU NPECTYIUICHUA, ITPEKAC BCEro, NMPEANoaararoT 3aBjJIaJCHUC ACHECKHBIMU CPEACTBAMHA B KPYITHOM 06’beMe.

I'maBHOE MpOTHBOpEYHNE 3aKITFOYAETCS B TOM, YTO MOIIEHHHYECTBO B Chepe COTOBOW CBS3M HOCHUT JIATCHTHBIN
XapakTep, 4TO 00YCIIaBIMBAET €r0 BHICOKYIO TUHAMHUKY — C OJIHOM CTOPOHBI. C JIpyroii — cTeneHb pa3BUTOCTH KPU-
MUHAJIMCTUYECKH 3HAYUMEBIX DJIEMEHTOB, 0cOOEHHO MH(OpMAIHs O criocobax COBEPIIEHUsT MOIIIEHHUYECTBA B cde-
pE COTOBOM CBSI3M, HE COOTBETCTBYET COBpeMEHHBIM peanusiM. OTClo/ia, COOTBETCTBUE MH(POPMAIINH, XapaKTepH-
3YIOIIEH 3JeMEeHThl KPUMHUHAIMCTUYECKON XapaKTePUCTHKH M WX CBOEBPEMEHHAs PAa3BUTOCTh MPEAOIPEIEIISIOT
Ka4ecTBO M OBICTPOTY pacciieZIoBaHKs MOIICHHUYECTB B cepe MOOMIIBHOM CBS3H, COBEPILICHHBIX OPTaHU30BaHHEI-
MU TMIPECTYITHBIMH TPYIIaMu. 3HaUYeHHUE )K€ KPUMUHAIUCTUIECKON XapaKTePUCTHUKHU JUTS CIIECTBEHHBIX IO/Ipa3ie-
JIEHWH TPYTHO TEPEOIEHUTh, IOCKOJIBLKY OHA HE TOJILKO 33JaeT ONTHMAIBHBIA ITyTh PACCIIENOBAHUS YKa3aHHOTO
BUJIa TIPECTYIJICHHUS, HO M CIIOCOOCTBYET BCECTOPOHHEMY U MOJTHOMY PacCIeIOBAHUIO YTOJIIOBHOTO JIea C yYETOM
BCEX KPUMHWHAJIUCTUYCCKU 3HAYUMBIX ITPHU3HAKOB.

Takum 00pa3oM, KIFOYEBBIMA MOMEHTaMH B pacclie/IOBAHUM MOIIEHHHYECTBA, COBEpIIAeMOro B cdepe mo-
OMIILHOM CBsA3U, ABJIAIOTCA B3aUMOCBA3HU MCXKIAY TaKUMU 3JIEMCHTaMU KpI/IMHHaJII/ICTI/I‘IeCKOﬁ XapaKTCPHUCTHUKU KaK
«JTUYHOCTH BUHOBHOTO — MOTEPIEBIINN — CIIOCO0 COBEPILIEHUS pecTyIUIeHns». KpuMruHanuctuiaeckast XxapakTepu-
CTHKA )K€ B CBOIO OYepellb SBISETCS HEKOW COOMpaTenbHON MHPOPMAIMOHHONH MOJIENBIO MPEACTABICHHOTO BH/IA
MPECTYIUICHUS, CUHTE3UPYIOIas HEOOXOANMbIE KPUMUHAIMCTUYECKA 3HAYMMBIE CBOMCTBA ISl PacCieIOBaHMUS
MOIIICHHUYECTBA B chepe MOOMIBHOM CBSI3H, COBEPIIIEHHOTO OPraHM30BAaHHBIMH MIPECTYITHBIMH TpyNIaMu. B Buay
OBICTPOTO Pa3BUTHSI YKA3aHHOTO BHJA IMPECTYIUICHUs cienyeT Ooliee NeTann3UpOBaHO TMOAXOJUTh K WU3YyUYCHUIO
BBIIIICYKA3aHHBIX AJIEMEHTOB KPUMHHAINCTHYECKONW XapaKTEPUCTHKH, YTO B CBOIO OYEpe/ib, OyJIET SBIATHCS 3aJ0-
TOM TPaMOTHOW OpraHW3aIlvy paccieJ0BaHus MOIICHHUYECTBA ¢ chepe MOOMITLHOI CBS3H.

183



International Law Journal 2023. Tom 6. N26.

JlntepaTtypa

1. Cocrosuaue npectymHocTH B Poccnn n XabapoBckoM Kpae 3a ssHBapb-Aekadps 2020-2022 rr., M.: THAIL]
MBJI Poccun.

2. Hlukanos B.1. Teoperndeckre OCHOBBI TaKTUYECKUX OIEpalvii B paccieoBaHUU NpecTyruieHuil. UpkyTck:
W3n-Bo Upkyrtckoro yausepcurera, 1983. 200 c.

3. benkun P.C. KpummnamucTuka: mpoOieMbl, TEHIASHITHH, MEPCIeKTHBBL. OT TeopuH — K MpakTHKe. M.:
IOpunuueckas nuteparypa, 1988. 304 c.

4. MMasmukos C.I'. K Bompocy 0 3HaUeHUM TEOPUU KPUMHHAIMCTHUYECKOW XapaKTEPUCTHKH MPECTYIIICHUH //
VYuensie Tpyapl Poccuiickoii AkajgeMun aaBokaTypbl 1 Hotapuara. 2012. Ne 3 (26). C. 116 — 119.

5. Konosanosa B.E., Konecanuenko A.H. Teoperndeckne mpoOiieMbl KPpUMUHATHCTHIECKON XapaKTePUCTHKH
/I KpuMuHanmucTh4yeckass XapaKTepUCTHKa MPeCcTYIUIeHWH: ¢0. Hayd. TpyJoB. M.: Bcecoro3. MH-T M0 H3y4eHUIO
NPUYHH U pa3paboTke Mep npeaynpekaeHus npecrymHocty, 1984. C. 15 —19.

6. Bapmansa A.B. KpumuHaimcTHdeckas XapaKTEPHCTHKA MOCTKPHUMHHAIBHON AESITEIHHOCTH IO JIeinaM O
npecTymieHusx B cdepe HHPOPMALMOHHBIX TexHonoruit // Cubupckue yrojloBHO-MPOIECCyalbHbIE H
kpumuHanucTuueckue urenus. 2021, Ne 2(32). C. 44 — 51.

7. Bapmansa A.B. CyObeKT MpecTyIUIeHHS M JUYHOCTH MPECTYIHUKA KaK MEXKIUCIHUIDIMHAPHBIE KaTerOpHU
YrOJIOBHO-TIPABOBBIX HAyK: BOMPOCHl COOTHOIICHWs M HHTerpauuu // BcepoccHiCKUl KPUMUHOIOTHYECKHUI
xyprai. 2016. T. 10. Ne 2. C. 244 — 251.

References

1. Sostojanie prestupnosti v Rossii i Habarovskom krae za janvar'-dekabr' 2020-2022 gg., M.: GIAC MVD Ros-
sil.

2. Shikanov V.I. Teoreticheskie osnovy takticheskih operacij v rassledovanii prestuplenij. Ir-kutsk: 1zd-vo Ir-
kutskogo universiteta, 1983. 200 s.

3. Belkin R.S. Kriminalistika: problemy, tendencii, perspektivy. Ot teorii — k praktike. M.: Juridicheskaja litera-
tura, 1988. 304 s.

4. Pavlikov S.G. K voprosu o znachenii teorii kriminalisticheskoj harakteristiki prestuplenij. Uchenye trudy
Rossijskoj Akademii advokatury i notariata. 2012. Ne 3 (26). S. 116 — 119.

5. Konovalova V.E., Kolesnichenko A.N. Teoreticheskie problemy kriminalisticheskoj harakteristiki. Kriminal-
isticheskaja harakteristika prestuplenij: sb. nauch. trudov. M.: Vsesojuz. in-t po izucheniju prichin i razrabotke mer
preduprezhdenija prestupnosti, 1984. S. 15 — 19.

6. Vardanjan A.V. Kriminalisticheskaja harakteristika postkriminal'noj dejatel'nosti po delam o prestuplenijah v
sfere informacionnyh tehnologij. Sibirskie ugolovno-processual'nye i kriminalisticheskie chtenija. 2021. Ne 2(32).
S.44 - 51,

7. Vardanjan A.V. Sub#ekt prestuplenija i lichnost' prestupnika kak mezhdisciplinarnye kategorii ugolovno-
pravovyh nauk: voprosy sootnoshenija i integracii. Vserossijskij kriminologicheskij zhurnal. 2016. T. 10. Ne 2. S.
244 — 251.

184



International Law Journal 2023. Tom 6. N26.

HHcTuTYT (QOPMBI CIeJIKA B IPaskKIAHCKOM NpaBe: MOHATHE U KiaccupuKanus

MInuko A.P.,

Croaoun H.C.,

KOpuguueckas mkoJa,

JajibHeBOCTOUYHBII (peepaibHBII YHUBEPCHTET
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3akoHOAATENh HE 3aKpeIurieT JierajJbHOe MOHATHE CIIOBOCOYETaHUs (opMa CIHENKH, Ja)xe HeCMOTps Ha (akT
HAJIMYMS CTaThU C TAKOBHIM Ha3BaHWeM B |'pakganckoM koxaekce Poccuiickoit deneparuu (namee — 'K P®, Ko-
nekc). Booobiie moa popmoii 4ero-mudo MOHUMAETCS «CIOCO0 CYIISCTBOBAHUS COACPIKAHUS, HEOTACIIMMBINH OT He-
ro M CIyXallui ero BhIPAKEHUEM» COIIACHO TOJIKOBOMY cioBapio Oskerosa [10]. I'ambapos FHO.C. nox dopmoii
MOHUMAET, a BEPHEE MoJ ee cOOII0IeHHEM, OHO U3 YCIOBUH IeHCTBUTENFHOCTH CAEIKH, YTO HECOMHEHHO Tak [1].
OJIHaKO KJTaCCHYECKOE OTpeJIeNIeHHe U3 JOKTPUHBI BRINIISIIUT CIIEeYIONMM o0pa3om: GopMa cIeiKl — crmocod BbI-
paKEHUs W 3aKpeIUIeHHs BHYTPEHHEH BOJHM JIMIIA, HANPaBICHHONH HAa BO3HMKHOBEHHE, N3MEHEHHE, MPEKpaIeHIe
TPaXAAHCKUX IPABOOTHOIIECHUIH. M B COOTBETCTBUM C JAaHHBIM OMNPEECIICHUEM TPATUIMOHHO BBIENACTCS TPH
(hOpMBI CHIENKK: YCTHAsI, MIMCbMEHHAs IPOCTasl U, HAKOHELl, MMCbMEHHAasi HOTapHaJibHas.

TonpKo 37€Ch HY)KHO OTMETHTh OJIHY MHTEpECHYIO0 netaib. CaM 3akonooamens evidensiem AUl RUCbMEHHYIO
@opmy (IPOCTYIO M HOTAPUAIBHYIO), O YeM MPSIMO CBUAETENbCTBYIOT Ha3BaHus ctateid 159 u 160 'K PO («ycTHble
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CHEJIKM» U «IHChbMEHHAas (hopMa CHENKH» COOTBETCTBEHHO) [3]. 3ameTnM, 4TO HE ynoTpeOsieTcsl MOHATHE YCTHAsS
(dhopMa CHIelaKd HH B BBIMICHCPECUYMCICHHBIX CTaThsIX, HU B MHBIX CTaThiX I 'paxkmaHckoro koziekca P®. Ha wmam
B3IUISAJ, 9TO CBSI3aHO IPEXIE BCErO C TE€M, YTO 3aKOHOJATENb TOJKYET HOHATHE (OPMBI KaK HEUTO HE TO, YTOOBI
0cCsI3a€MO€, HO MaTepUAIbHOE U B CBSA3U C 3TUM NPUMEHSIET MMEHHO TaKOBYIO TepMuHojoruto. Ho Henb3s He cka-
3aTh, YTO Ha MPaKTHKE HE BO3ZHUKAET HUKAKUX MpoOIeM BBUAY PA3HOUTECHUN JOKTPHHAIBHOTO MOHSTHUS U JeTallb-
HOT'0, TaK 4TO 3TO BCETrO JIMIIL CBOCOOpa3Has Urpa ciloB U He Oosiee Toro. Mel ke OyneM NpUAEpKUBATHCS B JaH-
HOM HCCIIEIOBAHUH MOHSITUS JOKTPUHAIBHOTO, MIOCKOJIBKY OHO MPSIMO COOTBETCTBYET OOMICTIPUHSATOMY MOHHUMa-
HUIO MOHATHUS (POPMBIL, UTO M JJOKA3bIBACT OIpEeiICHHE U3 TOIKOBOTO ciaoBaps Oerona.

Haunem mo mopsiaky, ompeneneHHOMY Kak u [ 'paxmganckuM kojgexcoMm P®d, Tak u GONBIIMHCTBOM y4eOHOU U
HAy4YHOU JINTEPATypPhl, HAYHEM C YCTHON (POPMBI CIEIIKH.

Boobue, coenxa 6 ycmmuou ¢popme — BbIpakeHHE BOJIU OJHOTO JIMLA HIIM YK€ COTJIACOBAHUE BOJIb HECKOJIBKUX
Ju1] BepOaIbHO, MyTeM HCIOIB30BaHUS CIOB WIIH JIFOOBIM WHBIM criocoOoM oOMeHa mH(popmarueit 0e3 dpukcarun
ee Ha MarepuaiabHOM Hocutene [4]. OTMeTHM cpasy W BepHEMCS K ’TOMY HECKOJBKO MOKE (HOPMYITHUPOBKY <JTFO-
ObIM MHBIM crioco0om». ['oBops o camom ['paxkpanckoM koxpekce P®, mpountas crateio 159, MOXXHO OmIMO0YHO
NOgyMaTh, YTO YCTaHABIMBACTCS MPE3YMITIHA UMEHHO YCTHON ()OPMBI CAEIKH, HO 3TO He Tak. Jla, yacTh 1 crarbu
159 'K P® roBopur, 4To «cAeNKa, Ui KOTOPOH 3aKOHOM FUTH COTJIAIIIEHHEM CTOPOH HE yCTAHOBIIEHA MICHMEHHAS
(mpocras nimM HOTapuaibHas) GopMa, MOXKET OBITH COBEpIIEHA YCTHO», HO TOJIBKO €CIH Pa3o0paTbesi B CYyTH BO-
npoca U MOCMOTPETh AajbHEHININE CTaThU, TO Cpa3y CTAHET SICHO, YTO B PEabHOCTU COBEpPLIAETCS OOIBIITMHCTBO
CZIEJTIOK HETIOCPEACTBEHHO B MUChbMEHHOW (hopme. Tak, eciy CTOPOHBI JOT0BOPa — FOPUANIECKUE JIMLA W IOPUIU-
YEeCKOe JUI0 U (GU3NUECKOE JINIIO; TPakJaHe IPU CyMME JI0TOBOpa OOJIbIIE AECATH THICSY pyOsel — ¢popma CIeIKu
OyIeT mpoCcTOoi MMCHhbMEHHOM.

Taxoke B yCTHOH (popMe IO COTTIAIlICHHI0 CTOPOH MOTYT COBEPILATHCS CAENIKH, UCTIONHSIEMbIE IIPH CAMOM HX CO-
BepIIeHUH (KpoMe clydyaeB, KOTJa HECOONI0/IeHHe MUCHhbMEHHON (DOpPMBI BI€UeT HEIEHCTBUTENBHOCTH). TaKOBOM
OyJeT, B 4aCTHOCTH, IOTOBOP KYILIU-TIPOJakU MPOAYKTOB MUTAaHUS B MarazuHe Pemu.

Ecnu ObL1 3aKITI0YE€H TMCHMEHHO JJOTOBOP, TO CACTKH BO €r0 UCIIOJIHEHHE MOTYT TaKKe MO COTJIAIICHHIO CTOPOH
coBepmatbes yeTHO [3]. Tak, He opopmMIIsist HUKaKUMH JOKYMEHTaMU, MO>KHO NepeaTh NEHbIM WM UMYIIECTBO BO
UCIIOJIHEHHE TMCbMEHHOM KYIIM-TIPOAXKH, IIepelaTh pe3ysibTaT paboT 1o 10roBOpy noapsaaa u Tak ganee. OnHaKo
JTaHHOE TIPaBUJIO ACMCTBYET, JIMIIb KOTJa 3aKOHOM, HHBIM ITPaBOBBIM aKTOM WJIH JOTOBOPOM HE YCTaHOBJIEHO HMHOE.
Tax, crates 556 'K P® o0s3p1BaeT opopMuts niepenady HEIBUKHUMOCTH B COOCTBEHHOCTh IMHUCEMEHHO, WIIH XK€,
Harpumep, ctatbd 655 'K PO onaTb-Taku ycTaHAaBIMBAET NepeAady HEABMKUMOCTHU 110 MUCbMEHHOMY TOKYMEHTY
TOJILKO Ha 3TOT pa3 He B COOCTBEHHOCTD, a B apeHIy.

T'oBops 06 ycTHOI hopMme clienku, Hy)KHO OTMETUTH MPO TaKKe CIIOCOOBI €¢ COBEPIICHUS, KAK KOHKIIOO0eHmMHble
Oeticmeus u monuanue. C OMTHON CTOPOHBI, BCIIOMUHASI ONPE/ICIeHNE YCTHOM QOpMBI, «J1r000# HHOM criocod oOme-
Ha uHopMayel 6e3 hpukcauu ee Ha MaTepHaIbHOM HOCHTEIIE) BKIIIOUAET B ceOsl U KOHKIIOJCHTHBIC JICHCTBHSL.
B sToM ciydae cTOpOHBI OOMEHHBAIOTCS MH(pOpMAIMel MyTeM COBEPIICHHS HEMOCPEACTBEHHO STHX JICUCTBHUH.
BenomuuM npuBeieHHBIH paHee pUMeEp MPO MOKYIKY MPOAYKTOB B MarasuHe PeMu, TOJIBKO Tenephb MpescTaBuM,
YTO MBIl HUYEr0 HE TOBOPUM KacCHpY, KACCHP HMYETO HE TOBOPUT HaM. TOJBKO MPH BCEM IIPHU 3TOM, MbI IIEpellaeM
YCTaHOBJICHHYIO JCHEKHYIO CYMMY B KaueCTBE OIIaThI [IEHBI TOBapa, a HaM IepesaloT caM ToBap. Crenka B 3TOM
Cllyyae COBEpILIECHA KOHKJIIOJEHTHBIMU JICHCTBUSIMH, BEAb OHHU YETKO SIBCTBYIOT O HAMEPEHUH COBEPILIUTH JTAHHBIHN
noroBop. To ecTs, Ha Halll B3I, KOHKJIIOJEHTHBIE JEHCTBUS MOKHO pacCMaTpUBATh CAMOCTOSITEIbHONW (QOpMOid
C/IEJIKH, XOTSl HU OOIIETPUHATOEe MHEHHE B IOKTPUHE, HU 3aKOHOJIAaTellb C 3TUM He COTJIacHbl. B wacTHOCTH, YacTh
2 cratbu 158 'K P® rosopur cneayromiee: «Cueika, KOTopas MOXKET ObITh COBEpIlIEHA YCTHO, CYMTACTCS COBEP-
IIEHHOW W B TOM Clly4yae, KOIZa W3 MOBEJICHMS JIMLA SIBCTBYET €ro BOJI COBEPIINTH CAENKy» [3]. 3mech BakHa
UMEHHO (DOPMYIIMPOBKA «CUHTAETCSI COBEPUICHHOW), KOTOPAsi CBHJICTENBCTBYET O pa3rpaHHUYCHUM MMOHITUH YCTHOM
(hopMBI M KOHKJTFOJIEHTHBIX JeHCTBUHA. OJJHAKO OMSTH-TAKH 3aMETHUM, YTO CIIOP OTHOCHUTEILHO (POPMYITUPOBOK SIB-
JSIeTCS €CIM He HAaJAyMaHHBIM, TO U3JIMIIHUM BBUILY OTCYTCTBHS €r0 OOJIBILIOrO NPAaKTHYECKOTO 3HAYCHHUS.

l'oBopst 0 MOTYaHMM Kak COCO0E COBEPIIEHHMS CHIEJIKH, 3TO TOYHO HE Pa3HOBUIAHOCTH ()OPMBI, BEIb HUKAK HE
COOTHOCHUTCS C YKa3aHHBIM paHee OINpeesIeHHEM, MTO3TOMY CKaXXeM KOpPOTKO. TONBKO eciy B 3aKOHE WJIHM COTJa-
IIEHHUE 3TO MPETyCMOTPEHO, CIENKY MOXHO COBEPIIUTH ITyTEM MOJYaHUS (TaK MOXXHO MPOJUINTh, K IPUMEPY, 10-
rOBOP PHEProcHa0KeHUs, 3aKIIIOUEHHBIN Ha ONpeAeTeHHbIN cpok) [3, 2].

Hamocnenok oTMeTHM, 94TO €CiH yCTHAs CAENKa COMPOBOKIAETCA MICbMEHHBIMU JOKYMEHTaMH, HallpuMep 4e-
KOM, TO B 3TOM CJIy4ae CAENKa BCE PaBHO CUMTAETCS 3aKIFOYEHHOH YCTHO.

3aKOHYMB C yCTHOH (OpMOMA, meperaieM K nucbMeHHOU, KOTopasl MoJipasyMeBaeT 1ol co00il BEIpakeHHE BOJIH
OJTHOTO JIMLIA WM K€ COIJIACOBAHHME BOJIb HECKOJIBKHX JIML, 3aQMKCHPOBAaHHbIE HA MaTepHaIbHOM Hocutene [4].
[Moaxons x Bompocy cTporo ¢popManbHo U paccMmarpuas cratbio 160 'K PO B oTprIBe, B 4aCTHOCTH, OT TOJIOXKe-
Huii Kogekca, pernaMeHTHpYIOUINX 3aKII0UeHHE JJOTOBOPa, MOKHO OIIMO0YHO MOAYMaTh, YTO MHUCbMEHHAs (opma
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— 9TO 0053aTENBHO TOKYMEHT (MPUTOM HEBa)KHO, OyMaXHBIM WIJIN 3JIEKTPOHHBIN), B 0053aTEIILHOM MOPSIKE MOA-
IHCaHHBIN CTOpOHAMU (CTOPOHOIT) caenku. Bee ocTanbHble ke criocoObl 3aKII0UEHUS CENKH, YKa3aHHbIE B I10CIIe-
IYIOIIUX Y9acTsAX, myHkTax ctarbu 160 'K PO, nmums npupaBHUBAOTCS K TUCBMEHHOU (hopMe, HO TaKOBOH HE SIB-
nsroTes. OHAaKo Kak ObLIIO OTMEUYEHO YyTh paHee, TaKoW MOAXOJ HeBepHBbIA. Beab ecim Mbl 0OpaTuMcs K CTaThe
434 TK P®D, To nerko 3aMeTuM, pa3duBas MOJOKEHUS YaCTH BTOPON YKa3aHHOM CTAaThH IO WiIEHAM MpeNIoKeHUs
M0 TIPaBHJIaM PYCCKOTO $I3bIKA, YTO MUCHMEHHON (opMor (3aMeThM, He COOI0JeHHEeM NMHUChbMEHHOH (opMmEl, a
MMEHHO CaMOil MUCbMEHHOH (opMoii) ABIsIETCS «OOMEH JTOKYMEHTaMH JHOO MHBIMH JaHHBIMH B COOTBETCTBUH C
npaBuiaMu ab3ana Broporo myHkra 1 crateu 160 nHactosimero Koaexca». To ectb dakTudeckn BCeBO3MOXKHBIC
CIOCOOBI COBEPILIECHHUS CAETIOK, BEITEKAIOIINE U3 JOBOJILHO PACIUIBIBUATON (GOPMYIHUPOBKH ad3ara BTOPOTO IIyHKTa
1 crarem 160 'K PO, mpuzHaroTCsS TUCEMEHHOM (POPMOIA.

Boo06e, camas kmaccuueckas mucbMeHHast popMa BBITISAUT CIAEAYIOIUM 00pa3oM: CTOPOHEI I0TOBOpa BCTpe-
YaroTCs B HA3HAYEHHOM MECTE, COCTaBJIAIOT OAMH OyMaKHBIH NOKYMEHT M IOJIHMCHIBAIOT €ro COOCTBEHHOPYYHO.
Ho B nocnennue roas! ¥ BBUAY I700anu3alyy, ¥ BBUAY pacIpocTpaHeHU BceMupHO nmayTuHBI TaKue 1OTOBOPEI
3aKJII0YaTh HEe BCerjaa yno0HO, a MHOTAA U BOBCE HEBO3MOXKHO. [103ToMy u OBl BBeEH OYKBAIBHO TOJBKO UYTO
YIOMSIHYTHIH ab3ar BTopoit deaepanbHbiM 3akoHOM OT 18.03.2019 Ne 34-03 (manee — Ne 34-D3), HO 006 3TOM TO-
IpoOHee B TJIaBe 2 HacTOAMIEH paboTHI [6].

Bropoii knaccuueckuii cmocod 3akpersieHus] MUCbMEHHONW OPMBI — 3TO 0OMEH JOKYMEHTaMH, THCbMaMH WU
uHbME faHHbIMH. [TyHkT 4 MHbDOpManmonnoro nmuceMa [pesuauyma BAC PO ot 21.01.2002 Ne 67 roBOpHUT, 4TO
€CJIM CYILIECTBEHHbIE yCJIOBHUS JOIOBOpa yKa3aHbl HE B OJJHOM JOKYMEHTE, a B PAa3HBIX U NPH 3TOM B IOKYMEHTaX
€CTb B3aMMHBIE CCBUIKH JPYT Ha APYra, TO JOTOBOP CUMTAETCS 3aKIIOUCHHBIM, a MHMCbMEHHas opma — coOroieH-
HOI B COOTBETCTBUU C B3aMMOCBSI3aHHBIM TOJKOBaHHEM monoxkenuit crateit 160 u 434 'K PO [8]. [Ipumepno Ta
JKe To3unus uznoxeHa B myHkTe 5 [Tocranosnenus Ilnenyma Bepxosroro Cyaa P® ot 24.12.2020 Ne 45 "O Heko-
TOPBIX BOIPOCAX Pa3peIICHHs CIIOPOB O MOPYUYUTEIHCTBE", 32 UCKIIOYEHUEM OAHOTO JIMIIL MOMEHTA. 31eCh OTCYT-
CTBYET TOJIOKEHHE 00 00s3aTEIBHOCTH OTCHIIOK STHX HECKOJBKHX JOKYMEHTOB JIPYT K APYTY, HYXKHO JHIIb, YTO-
OBI 3TH JOKYMEHTHI «CBHICTEIILCTBOBAIN O COTJIACOBAHUU CTOPOHAMHU YCJIOBHM moroBopay [8]. W meiicTBUTENBHO,
€ClIi MEXAY CTOPOHAaMH, NOIMYCTHUM JOTOBOpa KYIIM-NPOJAXKH, YK€ JOCTUTHYTO COTJIALIEHHE IO BCEM CyIIe-
CTBEHHBIM YCJIOBHSIM, KOTOPBIE OTPAKEHBI B Pa3HBIX MHCbMaX HJIM )K€ JOKYMEHTaX, a MOTOM ITOKyTNaTelb Halpas-
JSIeT MPOAABIly e-mail, r/ie yKa3bplBaeT JAOCIOBHO: « S mepeayMmall, Xouy KyMmuTh 2 MTYKW», TO 3TO BPSA JIM MOKHO
CUMTaTh HECOOJIIOACHUEM MTUCHbMEHHON (OPMBI, CChIIASCH JIMIIb Ha OOCTOSATEILCTBO, YTO HE YKa3aHa CChUIKA Ha
caM JOrOBOp KYIUIM-TIPOJAKH MJIH K€ Ha OTAENIbHBIC MMChMA, T€ MOJI0KEHUS 3TOr0 10r0BOPa 0OrOBapHBAIIKCh.

WutepeceH cienyronmii GopMaT 3aKIIOYSHUS TOTOBOpa B MMCHbMEHHON (OpMe: CTOPOHBI 0OrOBOPHIIH BCE CY-
HIECTBEHHBIC YCIOBHS JIOTOBOpA MOCTABKH, a MIOTOM TIOCTABIIMK OTIPABUII CKaH MOJMMUCAHHOTO UM Ha Oymare Jio-
roBOpa IO JIEKTPOHHOM MOYTEe KOHTPAreHTy; Aajee MOKyHaTelb cejal POBHO TO e caMoe, MOMMKCAB J0TOBOP U
OTIIPAaBUB €ro CKaH MOCTAaBHIMKY. JOrOBOp cuWTaeTcs 3aKIIOYEHHBIM, Belb Oblla HalpaBlieHa odepTa, CBOEBpe-
MEHHO OBIJI COBEpIIEeH akIenT (ITyTeM OTIPaBKH MOAMHMCAHHOTO JOTOBopa). IMEHHO K TaKOMY BBIBOAY IPHIIEN
ApOutpaxusiii cyn IloBomkckoro okpyra [13]. CuutaeM BBIBOABI Cynia NPaBHIIbHBIMH, Beb HOPMBI | paskaaHcKoi
Kozekca PO cobmomeHbl HEYKOCHUTENIBHO, @ TOT (DaKT, YTO JIOTOBOP ITOCTaBKH BBINVIIAWT KaK JBa 3K3eMIUIIpa,
HaXOAIIMXCA Y KOKIOW CTOPOHBI U TIOJIHCAHHBIX TOJBKO 3TON CTOPOHON HE MMEET IOPUINYECKOTO 3HAUECHUSI.

Bruto HaiineHo emie 0JHO MHTEpECHOE pelleHne, Ha 3TOT pa3 pemenrne CyaeOHOI KOIETHH MO TPaXAaHCKUM
nenam Bepxosroro Cyna Poccuiickoit denepauuu, rie cka3aHo, YTO «IIPH 3aKJIIOUYEHHH J0T0BOpPa IyTeM oOMeHa
JOKYMEHTaMH TS LIeJIel IPU3HaHUs peioxkeHns: opepToit He TpeOyeTcs HaIn4us moanvucu odepenra, eciu 00-
CTOSITENILCTBA, B KOTOPBIX cjeniaHa odepra, MOo3BOJISIOT JOCTOBEPHO YCTAHOBUTH HAIIPaBUBIIEE €€ JINIO (ITyHKT 2
cratbr 434 I'K P®); ipu 3TOM 110 00111eMy TIpaBHITy HallMYre HaMepeHHus o(epeHTa 3aKII0unTh JOrOBOp C aKIleT-
TAHTOM IIPEJIIoNaraeTcsi, U JUIs Lesiel MPU3HaHUS MpeIUIoKeHUsI opepToil He TpeOyeTcsl Hajlu4dhe MoaInucH ode-
perta» [12]. B manHOM 1ene Cynbl NPEABITYIIAX WHCTAHIIMNA YCTAaHOBWJIM, YTO CTPAaxXxOBOM OpraHU3almuel OBLIO0
NPEJIOKEHO CTPaxoBaTeN0 3aMEHUTh HaTypaJlbHYI0 KOMIIEHCALMIO Bpelda Ha AeHexHyo 1no porosopy OCAIO.
Hannas odepra Obula TMCEMEHHO CAETaHa YIOJHOMOYEHHBIM COTPYJHHMKOM B OHice CTpaxOBOW KOMIIAHWH, MPH
3TOM TOAMHCH CO CTOPOHBI COTPYAHHMKA WJIM HHOTO YIOJHOMOYEHHOTO nuia He Obuto. CTpaxoBarenb, mosaras,
YTO O(epeHT KeIaeT 3aKIOYUTh JJAHHOE COTJAIIeHHe, OAmIcal ero. TakuM o0pa3oM, «TpeboBaHHE O HATUYUU
MOJIMCH CYUTACTCS BBIIOJIHEHHBIM, TaK KaK MCIIOJIB30BAH CIIOCO0, MO3BOJISIFOIINHA JOCTOBEPHO ONPENEIUTh JIHIIO,
BbIpaszuBiiee Boio» [3]. [loaTromy BepHO OyneT paccMaTpuBaTh JAaHHBIN TOTOBOP B KaueCTBE 3aKIIOUYEHHOTO B
MMUCBMEHHOH Qopme.

[Ipomomkast TOBOPUTH O AOrOBOpax, JOOABHM, YTO MMCbMEHHAs (opMa cUUTaeTCsl COOIIOIEHHOM MPH BBIIIOJI-
HEHHMHU aKIENTaHTOM, MMOJYYHBIIUM MUCHMEHHYIO O0QepTy, KOHKIIOAESHTHBIX JICHCTBUI 32 UCKIIOYEHUEM CIIy4yaeB,
YCTaHOBJICHHBIX 3aKOHOM, HHBIMHU ITPABOBBIMHU aKTaMH WM ke caMoi odepTtoii. [Tox KOHKIFOIEHTHBIMU JIEHCTBU-
MU 3[€Ch TIOHUMAETCS «... NCIOJIHEHUE IPEAJIOKEHHOI0 JOrOBOpa Ha YCIOBUSX, YKa3aHHBIX B odepTe, U B yCTa-
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HOBJICHHBIN AJ151 ee akuenta cpok. [Ipu 3Tom He TpeOGyeTcst BBIMOIIHEHHS BCEX YCIOBHH OQEpTHI B MTOJHOM 00beMe»
[7]. Tak, ApOuTtpaxusrii cyn Bonro-Barckoro okpyra npu3HaI JOTOBOP apeHIAbl M3MEHEHHBIM B YaCTH YMEHBIIIE-
HUSI pa3Mepa IUIaTexXel 1o A0roBOpPY, IOCKOJIBKY apeHI0JaTelb PEryJIipHO CTajl HAIPaBIATh apeHAaToOpy MOAIH-
CaHHBIE U CKPEIJICHHBIC MeUaThIO CUETa Ha OIJIaTy B MEHBLIEM pa3Mepe, yeM ObLJIO yCTaHOBJIEHO TOTOBOPOM Iep-
BOHa4YaJbHO. APEHAATOp, ECTECTBEHHO, HE BO3pakal W JOOPOCOBECTHO IJIATHII MECAI 32 MECSIEM YyKa3aHHYIO
CHIDKEHHYIO CyMMY. T0O €CTh B 3TOM M COCTOSUTA KOHKJIIOJACHTHBIC NEHCTBHA, 3TO OBLI Takol akuenT. [losTomy cyn
MPaBOMEPHO OTKa3aJl B YAOBJIETBOPCHUH TpeOOBaHUS UCTIY-apeHaoaaremto [14].

OTMeTHM, YTO «3aKOHOM, MHBIMU NPABOBBIMH aKTaMH M COTJIAIIEHHEM CTOPOH MOXKET OBbITh MpeayCMOTpEH
CHELUAIBHBIN CIIOCO0 JOCTOBEPHOT'O OIPEEICHHUS JIMLA, BEIPA3UBILETO BOJIIO; IPELYCMOTPEHBI IOTIOJIHUTEIbHbIE
TpeOoBaHMs K muCcbMeHHOW ¢opme craenkm» [3]. Tak, cormacHo myHKTY 2.2 MeToAMYECKHX PEKOMEHIAWU TI0
YAOCTOBEPEHUIO 3ABEIIAHUM M HACJIEIACTBEHHBIX [OTOBOPOB, YTBEp:KIAEHHBIX pemreHueM IIpasnenus OHII or
02.03.2021 «He moIrycKaeTcsi COCTaBICHNE 3aBEIIaHMsl C UCTIOIB30BAHUEM 3JIEKTPOHHBIX JINOO MHBIX TEXHUIECKUX
CPEICTB B BUAE 3JEKTPOHHOI'O JOKYMEHTA, OPUI'MHAI KOTOPOI'O CYILECTBYET HMCKIIOYHUTEIBHO B 3JICKTPOHHON
¢dopme» [5]. Wnu, Hampumep, CTOPOHBI MOTYT YCTaHOBUTH, YTO BCE JIOTOBOPHI JOJKHBI COCTAaBIISATHCS MCKIIOUH-
TeNbHO Ha Oymare opmara A3.

31ech K€ OTMETUM, YTO B CIIydasX, ONpPEIEIEHHbIX 3aKOHOM, MHBIM IIPABOBBIM aKTOM HIJIM )K€ COTJIAIIEHUEM
CTOPOH, JOIMYyCKaeTcsl UCIONb30BaHue (PaKCUMMIIE MOINUCH MPU COBEPILEHUU CHENKH. JTO OYEHb Ba)KHOE TOJIO-
JKeHHE MBI 0oJiee TOAPOOHO pazbepeM B AaMbHEHIINX YACTSIX HACTOSAIIETO UCCIICIOBAHUS.

Taxoke coenKy MOKEeT HOANUCATh PYKOIPUKIIATIYMK, €CIIH TPaKIAHUH 110 KaKOH-TM00 MpUYMHE caM HE MOXKET
3TOTO caenarb. [Ipu 3ToM moanuck JomKHa OBITH 3aCBUAETEILCTBOBAHA HOTapuycoM. OOpaTuM BHUMaHHE, YTO 3TO
HUKOUM 00pa3oM He 03HayaeT, YTo CJeNIKa COBEpIIeHa B HOTAPUAIBHOW MMChbMEHHOH (opme, oTHIOAB. [Ipeamono-
UM, 9YTO TAKUM 00pa3oM yAOCTOBEpsIETCS MOAMUCH OJHOW CTOPOHBI MO OTOBOPY apeHAbl. B aToM ciydae BTopas
CTOPOHA, y>K€ TOANHUCABIIAs TOTOBOP, MOXKET HE SIBJISATHCS K HOTAPUYCY, @ COOTBETCTBEHHO OH HE CMOXKET YAOCTO-
BEPUTHCSI B COOTBETCTBUU BOJHM U BOJICU3BSBIICHUS JIMLA, 8 3HAYUT HU O KAKOH HOTapHaJbHOH (Qopme U peun He
uJIeT.

Wrak, MBI TUTaBHO TEPENUTA K CaMOM 3alIUIICHHON W HAJICKHOU PopMe — K HUCbMEHHOU K8ATUDUYUPOBAHHOU
UNU Jice HOMAPUATLHOU hopme COeKU.

BooO6e, nannas gopma crenku SBiseTcs pa3HOBHIHOCTHIO TUCEMEHHOM, TOATOMY K HEll IOJKHO IPUMCEHSITh-
Cs1 BCE TO )K€, YTO U K MPOCTON NUCbMEHHOH (popme. OTINUre COCTOUT UMEHHO B YAOCTOBEPEHHUHU CAEIKU HOTapu-
YCOM WJIM MHBIM YHOJHOMOYEHHBIM Ha 3TO JIMIOM (KOHCYJIOM, KallUTaHOM MOPCKOTO CyIdHa M Tak nainee). Bo-
MEPBBIX, 3TO 03HAYACT yJOCTOBEPEHUE JIMYHOCTU CTOPOH; BO-BTOPBIX — MPOBEPKY J€ECOCOOHOCTH M MPaBOCIIO-
COOHOCTH TpaXJaH W IOPUIAMYECKHX JIMI, B-TPEThUX — MPOBEPKY COOTBETCTBUSI BOJHM BOJICU3BSBICHUIO ITyTEM
Pa3bACHEHHS CMBICJIA IPEACTABIEHHOTO IPOEKTA CIEJIKH; B-U€TBEPTHIX — HEIIOCPEICTBEHHO MTPOBEPKY 3aKOHHOCTH
npoekra caesku u Tak ganee [11]. Eciu He OyneT OCHOBaHUI JIJIsi OTJIOKEHUS yIOCTOBEPEHUS CIICIIKH HIIM OTKa3a
B €€ yJIOCTOBEPEHUH, CTOPOHBI MOAIMUIIYT JOTOBOP B IMIPHCYTCTBUH HOTApHyca, KOTOPHIH B CBOIO OYEpEb MPOCTa-
BUT yJOCTOBEPUTEIIbHYIO HAJIMCh YCTAHOBIEHHOTO 00paslia, a TAK)KE BHECET CBEACHUS O CAEJIKE B COOTBETCTBY-
IOLLIUN peecTp.

K croBy, aeiicTBust HOTapHuyca, a TaKXKe caMy CAEIKY MOKHO OCIIOPUTH B CyJIE, HO 3TO HE SIBJISETCS MPEIMETOM
JAHHOT'O MCCIIeIOBAHUSI.

HorapuanbHeiM ynocToBepeHreM HEOOXOIMMO 3apyUUThCs B CHITY 3aKOHA WJIM COTJIAIIEHHs CTOPOH. Tak, BBU-
oy npsMoro ykazanus craredd 584 u 1140.1 K P® nmoroBop peHTHI W HacJeICTBEHHBIH JOTOBOP JOJKHBI OBITH
3aKIII0YEHBI B HOTapHaibHOH (opme [2].
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Ceabckoe xo3siicTBo B rogsl HIII. IlpaBoBoii acniekt

Xpyues E.I'., npenogasaresn,
IOro-3anmanHelii rocy1apcTBeHHbI YHUBEPCHTET

Annomayus: 6 cmamove paccmompenwvl celvbckoe xo3siicmeo Poccuu 6 200wt HIII (Hosoti Dkonomuueckot no-
JUMUKU), NPABOGOT ACHEKM PA3GUMUS CIPAHbL 8 SO 8PeMsl, MO KAK NPABo 6IUAL0 HA PA3GUMUEe IMOU NOTUMUKLL.
Hcemopusa Cosemckoti Poccuu npedcmagisem Hemanvitl unmepec OJisl U3yueHusl, KaKk y Ome4ecmeeHHblx YYeHbiX,
max u y 3apyoexcuvix. HOII aenan coboii sasxchyro eexy 6 pazgumuu moi0002o Cogemckozo eocyoapcmea. IKOHO-
Muyeckue uiazu, Komopbvle npeOnpUHUMAla 61ACMb 8 MO 8peMsl U HO cell OeHb U3YUalomcs IKOHoMucmamu. Beede-
Hue Hana 8 Cosemckoii Poccuu npoxoouno 6 4pe3euiyatiiblx NOIUMUYECKUX U IKOHOMUYECKUX YCa08usx. B nacmo-
Auee gpemMsa ONYOIUKOBAHO DOIbUIOE KOIULECTBO apXusHulx 0okymenmos snoxu HOIla, komopwie aenaomea yen-
HbIMU UCTMOPUYECKUMU UCTHOYHUKAMU, OQIOWUMU NPe0CmasieHue 0 3aMblcliax nposedenus pehopm, pacKpulearo-
WUX NO3UYUU PA3TUYHBIX COBEMCKUX 20CYOAPCMBEHHbIX Oeameneli Ha X00 peanuzayuu u pesyrvmamel HOIlla. B
Hacmosiuee 8pems U30aHvl COOPHUKU OOKYMEHMO8 N0 OMOETbHbIM ACNeKMAM NOIUMUYECKO20 U IKOHOMUUECKO20
passumusi CCCP 6 ykazanuwiti nepuo0 (azpapHas noiumuxa, omiouleHue Hacenenus u enacmu k HOI1y).

Hogas sxonomuueckas nonumurxa (HOII) — smo nepuod 6 ucmopuu cogemckoeo cocyoapcmea ¢ Hadana 20-x
2.2. 00 Hayana 30-x 2.e. XX 6., xapaxmepusyowasncs npogedenuem IKOHOMUYECKUX U NOAUMUYECKUX pedhopm 8
Poccuu. Ilepexoo k HOIly 6bi1 00ycnognen msaxicenvim COYUAIbHO-IKOHOMUYECKUM NOJIOHCEHUEM COBEMCKO20 20C-
yoapcmea. Ilepsas muposas 8oliHa, pedoatOYUs, epaNCOAHCKAs OUHA, NOIUMUKA «B0EHHO20 KOMMYHUZMA» Npuse-
na Poccuro e monbko K coyuansHomy, HO U K IKOHOMUYECKOMY Kpusucy. B.U. Jlenun oxapaxmepuzoean nonosice-
HUe 8 CmpaHne Kax «pazopenue, Hyicod, 0OHuwanuey.

Kniouesnle cnosa: s3xonoMuKa, mopeoeis, pblHOK, CelbCKoe X03AUCmE0, NOTUMUKA, NPaso

Jos nurupoBanus: XpymieB E.I'. Cenbckoe xo3siictBo B rogsl HOII. TlpaBosoit acniekt // International Law
Journal. 2023. Tom 6. Ne 6. C. 190 — 194.

INoctrynuna B penakiuto: 10 urons 2023 r.; Ilpunsarta B nopadoranHoM Buje: 1 utonst 2023 r.; OmoOpena s
myOmmkarmm: 21 utonst 2023 1.

Agriculture in the years of the NEP. Legal aspect

Khrushchev E.G., Lecturer,
Southwest State University

Abstract: the article considers Russian agriculture in the years of NEP (New Economic Policy), the legal aspect
of the country's development at this time, how the law influenced the development of this policy. The history of So-
viet Russia is of great interest to both domestic and foreign scholars. NEP was an important milestone in the de-
velopment of the young Soviet state. Economic steps that were taken by the government at that time and to this day
are studied by economists. The introduction of the NEP in Soviet Russia took place in extraordinary political and
economic conditions. At present, a large number of archival documents of the NEP era have been published, which
are valuable historical sources that give an idea of the plans for reforms, revealing the positions of various Soviet
statesmen on the implementation and results of the NEP. Currently, collections of documents on certain aspects of
the political and economic development of the USSR during the period (agrarian policy, the attitude of the popula-
tion and the authorities to the NEP) have been published.

The New Economic Policy (NEP) is a period in the history of the Soviet state from the early 1920s to the early
1930s. XX century, characterized by economic and political reforms in Russia. The transition to the NEP was due
to the difficult socio-economic situation of the Soviet state. World War 1, revolution, civil war, the policy of "war
communism" led Russia not only to social, but also to economic crisis. V.l. Lenin characterized the situation in the
country as "ruin, need, impoverishment".
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Ucropus Cosetckoil Poccun mpencraBisieT HEMalbli HHTEPEC Ui M3YYEHUs, KaK Y OT€YECTBEHHBIX YUYEHBIX,
Tak u y 3apyoexxaprx. HOII sBisur coboii BaxXHYIO BeXy B pa3BUTHH MoJiomoro COBETCKOTo TocyaapcTBa. DKOHO-
MHUYECKHE IIark, KOTOPBIE MIPEIITPHHAMAIA BJIACTh B TO BPEMs U IO Cell J€Hb M3ydaroTcs 3KoHomucTaMu. K npu-
Mmepy, Kuraiickas skoHOMHKa ceii4ac YaCTUYHO CTPOUTCS Ha TeX MPHHIUIIAX, KOTOPbIE OBbLIM 3aJI0’KEHBI OOJIbIIe-
BUKamMH B To Bpemsi. Kuraiickuii rencek [sn Cso Ilun Ha ocHoBe coBerckoro HOII mpoBen cBoii, COOCTBEHHBIH,
KOTOpbI B uTore BeiBea KuTail Ha nuaupyronye MO3UIMHY 110 IPOU3BOJACTBY OOJBIIMHCTBA B AAHHBIA HCTOpUYE-
ckuii MOMeHT. OIHaKO, HEMAJIOBAKHYIO POJIb B TOABEME CENIBCKOTO X034KHCTBA TOI'O BPEMEHH, CHITPajl U IMPaBOBOM
aCMeKT. 3aKOHbI CTAIM Ha CTOPOHY KPECTHSHCTBA, KPECTHSIHCTBO )K€ CTajo Ooyiee YBEpEHHBIM M CMOTLJIO MPETBO-
PATH B JKU3HB BCE CBOU 3aMBICIIBI.

I'paxxnanckas BoiiHa HaHecsa Poccuu Tspkenble paHbl: 0e3padoThna, AepUIUT IPOAYKTOB IUTAHUS, TOJI0, BbI-
COKasi CMEPTHOCTbD, MaJIEHUE YPOBHS MPOMBIIUIEHHOTO M CEBCKOr0 MPOM3BOJCTBA, MEXKAYHAPOAHAS HU30JSILUS U
MHOT'0€ JIpyroe, 4YT0 He MOIJIO He OyIOpaskuTh LIMPOKKE ClIOU HacedeHus . CTOMT OTMETHUTh, YTO HEMAIYIO POJIb BO
BCEX ATHX Oemax ChIrpajia M COBETCKas BIIACTH, KOTOpas Ha MPOTSHKEHUH BceW [ 'paskmaHCKOW BOWHBI ITPOBOIHUIIA
MOJUTUKY “BOeHHOrO KOMMyHH3MAa”, 4aCThIO0 KOTOPOTO SIBJISUIACH U MPOPA3BEPCTKA.

[IpoxpasBepcTka OUeHb CHIIBHO TMOBIMSUIA HA OJaroCOCTOSHUE CENBCKUX JKUTeJeld. BBIHYKIeHHbIE OTAaBaTh
JBBUHYIO JOJIO CBOEI'O YPOXKasi — MHOTHE KPECThSHE MBITAINCH OeXaTh, yTauBaTh 4acTh yposkasi, OOSIHNChH BbIpa-
HIMBaTh HOBBIH, 4TOOBI B KOHEYHOM HTOTE €r0 CHOBA He 3a0payn OoublieBUKY. Takas MOJUTHKA MpUBENa K Pe3KO-
MY POCTY HEIOBOJILCTBA HACENICHHS MapTHEl OONbIICBUKOB. [IpaBUTENBCTBO OCO3HABANIO TO U MO3TOMY Hadajo
nepexoauts kK Hooit DxoHoMmuueckoit [lonutuke.

Hosas Oxonommueckas [lomutuka mpuasta 15 mapta 1921 X crezgom PKII(6). HOII cmMernn momuTHKy BOEH-
HOTO KOoMMyHHU3Ma. OcHoBHbIMU TpuurHamu HOIla sBisnace skoHOMHUYEcKas pa3pyxa cTpasbl mocie IlepBoit
Muposoii Boiinbl, Hulieta 00JbIlIEH YacTH HACEICHUsS, TOTAIbHOE HEJAOBOJIIBCTBO B obmiectBe. Cmbicn HOIla u
3aKJIF0YAJICS. B TOM, YTOOBI BBIBECTH CTPaHy M3 KPH3HUCA, CO3AaTh MPOYHYIO COLMAIbHYIO 0a3y Ul MOCTPOCHHS
KOMMYHH3Ma, B KPaTKU€ CPOKU BBHIUTH Ha JIOBOSHHBIM YPOBEHb MPOM3BOJCTBA B MPOMBIIIJICHHOCTH U cOOpY ypo-
JKasl B CEJIbCKOM XO3sIICTBE.

HO3II nnanupoBancs B kauecTtBe BpeMeHHOM Mephl. Jaxe cam B.J. Jlenun rosopun: HOII — 310 Beepbe3 u
HAJ0JT0, HO He HaBcerna. 3akoHoMmepHocTh HOII mist JlennHa Obuta 04eBHIHON, BEh MEPEX0]] K KOMMYHH3MY HE
OBLT BO3MOXEH 0e3 Pa3BUTHIX MPOM3BOACTBEHHBIX OTHOLICHUH B oOmiecTBe, Mapkc cam mucai o6 stom B Kamnura-
ze.

Hpyrue OonbiieBuku KpaiiHe HeraTuBHO oTHocwinch kK HOII, ocobenHO Tporkuii, KOTOPEIH Tpe3wst uieei
nepMaHeHTHOH peBomtonmu. Jnst aux HOII sBisicst oTKaToM K KamuTalu3My, BOCCTAHOBJIEHHEM MHOTHX OOIIe-
CTBEHHBIX OTHOUICHUH, TPOTHB KOTOPBIX OHH U Ooponuck. JlenuH xe, B otnuuue ot JIbBa JlaBuaosuya Tpoukoro,
0CO3HaBaJl TSHKECTh M XPYIIKOCTh MOJOXKEHUsS B cTpaHe. AKTHBHYIO noaaepxky HOII BeikasbiBan onuH u3 00i1b-
LIEBUCTCKUX JUAEepoB — byxapun Hukonaii FiBanoBHY. byXapuH Hammcana HECKOJIBKO HAYYHBIX TPYJOB, B KOTOPBIX
obocHoBai 3¢ pexkruBHocTs HOII B Oyaymiem pazsutun sxkoHoMuku PCOCP u CCCP. [Isu Cso [lun, yxe paHee
YIOMSIHYTHIN Hamu, rociie mpuxoja k Bnactu B KIIK, ctpow cBoii conmanu3m ¢ KHUTaCKOW CIielupuKoil BO MHO-
roM Ha Tpyzaax byxapuna, ncrosb3ys Takke U COBETCKOE 3aKOHOJATEIbCTBO B KauecTBe 0as3bl AJIsl CBOMX Ipeodpa-
30BAHMM.

HOII npencraBaseT orpoMHENIINI HHTEPEC AJI HAC B CHITYy TOTO, YTO COBETCKAs BJIACTh B TO BPEMS 4acTO Me-
HsUIa 3aKOHOAATENBLCTBO B yroay onHoBpemenHo HOII, kak Obl mpenaBas ujiem KOMMYHHU3Ma, a ¢ APYrOi CTOPOHBI,
HA000POT, Jiesiana Bce BOZMOXKHOE, YTOOBI €llle CHIIbHEE YKPENUTh KOMMYHHCTHYECKYIO HJICOJIOTHIO, TIOTOMY STOT
TIEPUO/ U SBJISIETCA WHTEPECHBIM JIJIS Hac, IOpUCTOB. [lanee paccMOTpUM OCHOBHBIE M3MeHeHus B rosl HOIL.

[lepBbiMu BaskHbIMU 11aramMu B HOII moxHO cuntath cBobomy Toprosiu. B nione 1921 roga 6bun ycTaHoBIIEH
Ppa3pemrTEeNbHBIN MOPAIOK OTKPBITHS TOPTOBBIX 3aBeJeHH. ['ocyapcTBeHHAasI MOHOIIONUS Ha CaMble Pa3INYHbIE
BUJIBI MPOJTYKIIMH ¥ TOBAPOB — MOCTENIEHHO CBOAMIIACH K HYJNI0. DTO 1aBajo BO3MOXXKHOCTH IIMPOKHUM CIIOSIM Hace-
JICHWsI 3aHUMAThb BCE HOBBIE M HOBBIE HUIINM B 9KOHOMUKE.

s Menkoro mpeanpuHUMATENbCTBA MPOBOJWICA YHPOILEHHBIM MOPANOK NPEANpPUHUMATEILCTBA, YBEIUYH-
JIOCh KOJTM4eCTBO HaeMHbIX pabounx (¢ 10 mo 20). Takas mepa mo3Bossia KpecTbIHaM OBICTPO YBEIHYUBATH CBOE
0J1arocoCcTOsTHIE, HOBBIE COBETCKHE KANMTAIUCTHI 3allONHSUIA PHIHOK CBOMM TOBapoM. Depmepbl ObUIM BOJBHBI
NpoJaBaTh CBOM TOBAp, KOMY XOTENH M B KAKOM KOJIMYECTBE, BCE 3aBUCEINIO OT JIMUHBIX aMOMIMNA Kaxaoro. Takxke
TUTABHO TPOBOAMJIACH JEOHAITMOHAIM3AIMS MENKHX W KyCTapHBIX NPEANpPUATHI, TOCTENEHHO HapoJ CHOBa CTall
3aHMMAThCS TIPUBBIYHBIMHU JJIs1 CE0S peMecIamu.

JpyruM BaskHBIM IIaroM B 00ECHEYeHNH KPECThSHCTBA U UX MOAJEPIKKe, ABIsieTcs AekpeT oT 24 mas 1921 ro-
Jla, KOTOPBIA HA3bIBAJICS MPOCTO U JIAKOHUYHO “O0 oOMeHe”. DTOT JAEKpEeT YCTAaHOBUI, YTO MPOAYKTHI CEIBCKOTO
XO035IIICTBa MOKHO MEHATH Ha TPOAYKTHI MPOMBIIIIJIEHHOTO IPOU3BOICTBA. JTO, C OHON CTOPOHBI, ITO3BOJISIIO Kpe-
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CTBbsIHaM Jja’Ke B CIydae MOJYYEHHS TUIOXOro JI0X0Ja C BEACHHUS CBOETO XO3AWUCTBA, MOMYyYUTh HEOOXOAUMBIE MPO-
MBIIIUIEHHBIE TOBAPHI U1 CBOEH paboTHI.

OmauM u3 BaKHEHNX AekpeToB mepuoma HOII, MmoxkHO cumrath aekpeT ot 22 mas 1922 BIIMK «O6 ocHOB-
HBIX YaCTHBIX MMYILECTBEHHBIX MpaBax, npu3HaBaeMbix PCOCP, oxpaHseMbIx ee 3aKOHAMHU U 3aIlUIIaeMbIX Cy/la-
Mu PCOCP» [3]. OTo maBano omnpezeiieHHbIE MPABOBbIC TapaHTHH Ui YaCTHOHW COOCTBEHHOCTH, 3TO MOBBILIAJIO
YBEPEHHOCTh TPa’KAaH B BO3MOXKHOCTH OPraHU3alM1 COOCTBEHHOTO efa.

Hemuoro mo3zxe, 11 Hos0ps 1922 nossisercs HoBoe noctanorienue BIIUK, koTopoe npeaycmaTpuBaio, 4ro ¢
1 suBaps 1923 roga B nevicteue BBoautcs I 'paxknanckuii kogexc PCOCP. 'K PCOCP npenycmaTpuBal, 4To Kax-
Jbli TPXKIAaHUH UMEET IPAaBO HA OTKPBHITHE COOCTBEHHOI'O MPOMBIILIEHHOIO, CEIbCKOX03IHCTBEHHOI'O, TOPTOBOTO
npeanpustuii. Onpenensnuck Clenyloomne BUAbBI COOCTBEHHOCTH: TOCYAAapCTBEHHAs, KOONEPAaTHUBHAs, YacTHas.
Taxoke ObUTO YCTAaHOBJICHO U TO, YTO (PM3MUYECKOE JTUII0 HE MOXKET UMETh B COOCTBEHHOCTH OOJIbILIE OAHOTO KHIIOTO
cTpoenusi. Kymisi-npomaxa »uIoro CTpoeHMs pa3pelianach He Jalle OJAHOTO pas3a B TPH I'oAa.

B 1oMm e 'K PCOCP 6pi1n 11 onipeiesieHsl BUABI JOTOBOPOB, KOTOPBIE MOTJIM 3aKiIiovaTh rpaxaane PCOCP
MeXIy coboi. Pasperranocs 3akiroueHne JOoroBopa Halima, oOMeHa, KyIUTM-TIPOJakH, TTOAPSA, a TaAKKe JapeHUsL.
Kpome Toro, ycranaBnuBaics MOpSIOK 3aKIIOYEHHsT AOTOBOPOB, UX (opMa, a TaKKe YCIOBHS 3aKJIIOYCHHUS 3TUX
JOrOBOpPOB. PerinaMeHTHpoBaINCh U WHBIE Ba)KHBIE MOMEHTHI HOT0BOpoB. K mpumMepy, 3TO CpoKH IOrOBOpPOB, OT-
BETCTBEHHOCTbH 3a HapyllleHHE JOTOBOPHBIX 00S3aTENBCTB, & TAKKE Pa3Mephbl JOTOBOPHBIX CYMM. 3aKOHOZAATEINb
TOTO BpPEMEHH aKTHUBHO CO3/1aBajl MPaBOBBIE HOPMBI, KOTOPHIE PErylIupoBain Obl OOIIECTBEHHBIC OTHOIICHHS B
chepe SKOHOMHUKH.

CoBeTcKoe MPABUTENBCTBO aKTUBHO BbIAABANO KpeauThl B 20-ble roabl. 1o Becel cTpaHe co3aaBauch MECTHBIE
KOMMYHaJIbHbIE OaHKH, TpeoOpa3oBanubie B 1926 roay B enuHblil LleHTpanbHbIil KOMMYHaIbHBIN 0aHk. KpeanTs
MPEJOCTABISIINCH CEIIbCKOMY XO034MCTBY Ha JOJITOCPOYHON OCHOBE M C HU3KOW MPOUEHTHOW CTaBKOM, YTO MO3BO-
JISUTO KPEeCThsIHAM pa3BHBAThH COOCTBEHHOE JIETIO U OBICTPO OOTraTeTs.

[Tpu Bcex KamMTATUCTUYECKUX YepPTax SKOHOMHKH, KOMMYHUCTHYECKasi HICOJIOTUsl HUKyAa He aenack. 30 ok-
Ts10ps 1922 npunumaercs 3emenbHblii kogekc PCOCP, BBeneHHbIN B 1ekadpe Toro e rona [6]. Ilo atomy komek-
Cy yacTHasi COOCTBEHHOCTh Ha 3€MJIIO, HEJPa, BOJBI U Jieca HaBCeraa OTMeHs1ack. Kpome Toro, perynupoBaiics u
HOPSIIOK apeHabl 3eMiid. Tak, pa3peranoch claBaTh 3eMJII0 HA CPOK He Oosiee 0HOro ceBoobopoTa (IpH TpexIio-
Jpe — 3 ToJIa, IPH YeThIpEXIoyibe — 4 rojia U Tak janee). Takke yIIoMHUHAIOCh, YTO HENb3s MOJYYUTh B apeHy Ta-
KOH HaJleln, KOTOPBIN Helb3s OyAeT 00paboTaTh CaMOCTOSITENTFHO, UTO UCKITIOYAI0 BO3MOKHOCTh apEH bl OOJBIIIETO
KOJINYECTBA 3eMJIM U IPUBJICUYCHHUS HAEMHBIX pPaboumX Ui pabOThl Ha 3TOH 3eMiIe.

CoBeTckoe 3aKOHOJIATETHCTBO TOTO BPEMEHH HCIIONB30BANI0 HEKOE T0A00ME MPOTrPecCUBHOM IIKaIbl HAIOT000-
JIOKEeHUs1 — Tak OoJiee Ooratbie KpecThsHE TUIATHIIN OOJIbIlIE HAJIOTOB, MEHee OoraTtbie — 00JIarajanch MEHBIINM KO-
nryecTBOM. Takue Mepsl IPUBETH K TOMY, YTO KpECThSHAM ObUIO HEBBITOJAHO CTAHOBUTHCS CIMILKOM OOraThIMHU,
nporiie 0b110 OBITH “cpenHuM”. Tlomyunoch Tak, YTO TaKoe SIBICHHE MPHOOPETO MacCOBBIM XapakTep U “cepemHs-
KOB” MOXHO OBUIO BCTPETHUTH B JIIOOOM yrojike cTpaHbl. UyTh MO3Ke, ITUX JIIOJCH CHOBA HAa30BYT KyJlIaKaMu U
HAYHYT KECTOKO PacKyJauyuBaTh 3a TO, YTO OHH CMOIJIM CBOMM TPYJOM HaXXHMTh ce0e HEKOTOPOE COCTOSIHUE U HE
OBUIN COTJIACHBI C T€M, YTOOBI OTJATh €ro B PYKH KOJIXO30B.

Oco0eHHO Ba)XHBIM IPEJICTABIISIETCS] BBEICHHE KOHKYPEHIIUH, KOTOPasl 3aCTaBlIsia IPOU3BOAUTENEH JIeaTh Ka-
YECTBEHHO U OOPOTHCS 3a MOKyHaTeJs, npeiaras eMy TOBap 0 caMOd BBITOJHOH LieHe. DTta Ooprba naBana BO3-
MOYKHOCTb KaXJOMY 3apaboTaTh XOTs Obl HEMHOI'O U YJIYUYIINTh YPOBEHb CBOETO OJIArOCOCTOSIHUS, YTO HE MOIJIO,
HE OTpasuTCcs Ha 00IIEM COCTOSIHUN CTPAHBI U €€ TIOKYNAaTeNbHBIX BO3MOXKHOCTSIX.

Xoporieil BO3MOXHOCTBIO JJIsi (hepMEpOB CTal BO3BPAT SPMAapOK, TJie OHH MOTJIH PEKJIaMHUPOBATh CBOO TPO-
OYKILHUIO, a Jajiee 3aKJI0YaTh BHITOAHBIE COIJIAIIEHUS, IIYCTh U HE BCErZa YECTHBIM MYTEM B CHIIy OCOOCHHOCTEH
COBETCKOI'0 3aKOHOJIaTeNIbCTBA.

OHOI 13 TIIaBHBIX MPOOJIEM JIJIsl CETTLCKOTO X035HCTBa OBUIO TOCYIaPCTBEHHOE PETYIUPOBAHUE 1ICH Ha TIPaBU-
TENbCTBEHHbIE TOBapbl. B 1923 rogy B cOBETCKOM 3KOHOMHUKE MPOUCXOIUT MEPBBIA KPU3UC — KPU3UC «HOKHHULIA
LEH» — UMEHHO TaKO€ OCTPOYMHOE BBICKA3bIBaHME Al 3TOMY Kpu3ucy Tpoukuii. OCHOBHAs CyTh KpH3HCa — HECO-
OTBETCTBHE MPOMBIIICHHBIX TOBAPOB MO IICHE M KAYeCTBY CEIHCKOXO3SHCTBEHHBIM TOBapaM. Tak, IeHbl Ha Mpo-
MBIIIUIEHHBIE TOBaphI cocTaBmin 276 % ot ypoBHa 1913 roma. B To e BpeMms, CenbCKOX03SIMCTBEHHAS TTPOTYKIINS
— Bcero 89%. KpecTbaHCcKHE X034HCTBA OTKa3bIBANKCH MPOAABATE 3€PHO MO TAKUM LIEHaM, IPoJIaBaliv 10 OO0JbIeH
YaCTH POBHO CTOJIBKO, CKOJIFKO OBLIO HEOOXOIMMO IS YIUIATHl HAMOTOB. KpecThsiHe He MOKyMmain U CBEPXI0POTHe
MPOMBIIIICHHBIE TOBAPHI, YTO HE JIaBaI0 Pa3BUBATHCS U MPOMBIIIICHHOCTH JIOJDKHBIME TEMITAaMH. DTO MOCTABHIIO
CTpaHy Nepe yrpo30il 04epeHOro MPOI0BOILCTBEHHOTO KpH3HCa.

Crnenyronmii kpusuc Havancs B 1924 rony m nponosmxwica o 1925 rox. Ha3sanue kpusnca — 3aroTOBUTENb-
HbIH. 3ar0TOBJICHO 3epHa ObLIO JIHUIIb ABE TPETU OT HEOOXOAMMOI0 YPOBHSI.
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TlocynapcTBo crapanoch OOPOTHCS ¢ KpeCThsIHAMH, KOTOpPBIE HE XOTENIN MPOoJaBaTh CBOU TOBAPHI, HE TOJIBKO Iy~
TEeM dKOHOMHYECKOTO B3aUMOJICHCTBHS, HO U MPaBOBOr0. MHOTHE KPECThSIHE B KPU3HC ‘“HOKHHIIA ICH OTKa3bIBa-
JUCHh Tpo/iaBath cBoe 3epHO. K Takum kpectbstHaM npumensach cratbs 107 YK PCOCP (crexymsanus) [7]. Haka-
3aHUEM 10 HEH SBISITOCH JIMIIEHHE CBOOOBI Ha CPOK JI0 TPEX JIET U KOH(UCKAIHS UMYILECTBA.

Cutyanus HauMHAeT MEHATHCS ¢ TMPUX0JoM K BiacTh CranuHa, y KOTOpPOro ObUIO CBOE BHUICHHE HA Pa3BUTHE
Cosetckoro rocyaapctsa. Bnacts HaunHaeT 0oco3HaBaTh, 9TO AaibHeimee cymectBoBanne HOlla He maer cTtpane
pa3BuBaThCs, HEOOXOJMMO OBLTO MPOBOIUTH MaclITaOHbIE MPeoOpa3oBaHKs B 3KOHOMHUKE, KOTOpPBIE MPEBPaTHIN
OBl cTpaHy B MHAYCTPHAJILHO Pa3BUTYIO MPOMBILUICHHYIO AepxkaBy. HOII mokazan cBoio 3¢h(hekTHBHOCTH B Celb-
CKOM XO3SHCTB€, HO B IIPOMBIIIJICHHOCTH — POCT OBbLII HEAOCTATOYHBIM U IOCTATOYHO CIIOPHBIM.

CeeprsiBanne nonutuku HOIla HaunHaercs yxe ¢ 1927 rona, XoTs kKakux-1100 o(pUIHATHHBIX JOKYMEHTOB Ha
3Ty TeMy IIOKa He IPUHUMANIOCh. ['0Ccy1apcTBO 0TKa3aI0Ch UATH MO ITyTH CTUMYJIMPOBAHUS JKEeJIaHUS KPECThsIHCTBA
IpoJaBaTh €My CBOM TOBaphl. BiacTh ke molia Mo myTH HaCWJIMs M Havajla CHOBA M3bIMAaTh IPOJOBOJILCTBHE, KO-
I/1a TOHUIA, 9TO HE MOXKET JOOUTHCS JKeraeMoro kKak-To nHaue. Hecopmectumocts HOIla ¢ maeonorueit u kypcom
COBETCKOI'0 rOCYAAapCTBa CTAHOBUTCS MOHATHOM JJIS BBICIIETO pyKOBOACTBa cTpaHbl. OTMeHa HoBoit DxoHOMuUUe-
ckoit [lonuTrku cTana JIunib BOIPOCOM BPEMEHH.

[lepBblii MATHUICTHUH IJIaH IPUHUMAJICS HA IIATh JIET, HO B UTOTE ObUI BHINOMHEH 3a 4 rofga u 3 mecsaua. [Ipuns-
THE U XOJ TATUIIETHETO TJIaHa COMIPOBOXKIANICS MPUHATHEM HEKOTOPBIX HOPMATUBHO-IIPABOBHIX AKTOB.

16 mapta 1927 roma Beixoaut noctanorienune [ IUK u CHK CCCP “O komnekTuBHBIX X03sicTBax”’. B mocrta-
HOBJICHUH T'OBOPHJIOCH O JOOPOBOJIBHOM XapaKTepe BCTYIUICHHUS M WICHCTBA B KOJX03€, a TAKXKE BBIXOJA U3 HETO.
Konxo3 — aTo ¢popma koonepanuu. OgHaxo, peaqny ObUIN COBEPLICHHO WHBIMH U IIOCTEIIEHHO BCEX HECOTJIACHBIX C
KOJIXO3HOM CHUCTEMBI IIPpUHYIUIA K 3TOMY, J'II/I6O JIMIIWJIA BCETO UMYIICCTBA.

15 nexaOps 1928 roga LUK npunumaer «O01mue Havaaa 3eMiIenoab3oBanus u 3emieyctpoiictea CCCP» [8]. B
3TOM JOKYMEHTE 3alpelaiach Kymis-poaaxa, 0OMeH 3eMeJbHbIX YIacTKOB. Taxke BBOAUINCH BCE HOBBIE Orpa-
HUYCHHUS Ha HaliM pabOYuX U apeHIy 3EMIIH.

B rpaxnaHckoM mpaBe MeHsieTCsl TOHSATHE CyObeKToB mpaBa. CyObeKTaMU MOTJIH SIBISITBCS TOJBKO COLMAIH-
ctuyeckue opranuzauuu Tpynamuxcss CCCP. Ilog couManmucTUYeCKUMU OpraHu3alydsIMU MOHUMAKOTCSl Tocyaap-
CTBEHHBIE, KOOTIEPATUBHBIE U OOIECTBEHHbBIC OPraHU3aLUH.

OxkoHYaTeNbHBIM ropuauYeckuM KoHIIOM HOIT mMoxHO cuurtath 11 okTsa0ps 1931 roga, korma ObLIO MPUHITO
MIOCTaHOBJICHUE O MOJIHOM 3anpere yacTHOU Toproeiu B CCCP.

Onoxa HIII unTepecHeuii nepuoa B UCTOPUU MpaBa HAIIeW CTpaHbl. 3aKOHOAATENIb aKTUBHO Pa3BUBAI Mpa-
BoBo# acniekT HOII, co3gaBan HOpMBI, KOTOPBIE PETJIAMEHTUPOBAIN OBl Te OOIIECTBEHHBIC OTHOMICHUS, KOTOpPHIC
BO3HUKAIM OBl MEXIY pa3lUYHbIMH ydacTHHKaMH 3Tux oTHomeHui. I[lepuon HOII cozgan B PCOCP u nosxe
CCCP uHTEpECHBIN NMapaJoKCc: UACOIOTUSI KOMMYHU3Ma CYIECTBOBaJIA OOK O OOK C KallMTaIMCTUYECKUMH OTHO-
MEHUSAMHU, KOTOPBIC XOTh U GI)IJ'II/I B OCHOBHOM B CEJILCKOXO03SMCTBEHHOM YacTH OKOHOMUWKH, HO 3Ta 4aCTb 3KOHO-
MUKH OXBaThIBaJIa 0KOJIO 80 TIPOIIEHTOB HACEIICHHUS.

HOII pa3BepTriBajca 1 CBOpauyMBaJICs MOCTENEHHO. DTO OBUIO CBA3aHO C TEM, YTO BJIACTh MPOBOAMIA CBOEOO-
pasHbIil 3kcriepuMeHT B nepuon Hadana HOII u ouens Gosnack ommOuthea. CBopaunBanune HOII — mosramHblit
IpoIIecC, KOTOPBIH 3aKIIF0Yajcs B TOM, YTOOBI IOCTETIEHHO YOHpaTh W3 SKOHOMHKH HEXKeNaTelbHbIe O0IeCTBEH-
HbIE OTHOLICHUS, HE IPUBOJS CTPaHy K HOBOMY KPHU3HCY, XOTsI 3TOT KPU3HC BCE PAaBHO HACTYIIMJI B CKOPOM BpeMe-
HH.

ITepnox HOII mokasai, 94To BO3MOXKHO COYETaTh HECOYETAEMOE — KOMMYHU3M M KanuTaim3M. COBETCKOE TIPaBoO
TOr0 BPEMCHU SAIBHOC TOMY J0Ka3aTCJIbCTBO. Menkue u Cp€AHNE TOBAPHBIC OTHOUICHUA 6I)IJ'H/I OTJaHbl BO BJIaCTb
HaceJIeHHUs1, KPYITHBIE JK€ HaXOAATCS B BEJICHHE rOCy1apCTBa.
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YroioBHas 0OTBETCTBEHHOCTD 3a YKJIOHEHHUE OT YIIIIATBI TAMOKCHHBIX
nJIaTesKen: l'lpOﬁ.]'leMbl 3aKOHOAAaTE/JIbHOI0 PEry/JimupoBanivs U NIpaBoONnpuMEHCHUSA

OuannnoB A.P., kKaHaAuAAT I0pUANYECKUX HAYK, CTAPIIMIi penoaaBaTelib,
Cankr-IlerepOyprckuii umenu B.b. booxoBa guamnan Poccuiickoil TamokeHHO akageMun

Annomauusa: 6 cmamve UCCIOVIOMC AKMYAlbHble NPOOaeMbl 3aKOHOOAMENLHO20 PecyIUposanus U npago-
npumernenus cmamou 194 Yeonosnoco xooexca Poccuiickou @edepayuu. Paccmampusaiomces éonpocel unmep-
npemayuu mepmuHa «yKlOHeHue om YIIambl MAMONCeHHbIX niamedicey. llpusooamces pasiuunvle noOXoobi K
OnpeodeeHUI0 COOePI*CAHUL OAHHOLL Y20I08HO-NPABOBOL Kame2opuu. AHarusupyemcs npodiema HecopasmepHoCcmu
V2006HbIX HAKA3AHUI, HAZHAYAEMBIX 30 YKIOHEHUE OM YRAAMbl MAMONCEHHbIX naamedxcei. B 3axknouenue ykasvl-
saemcs Ha yenecoobpaznocme dauu Ilnenymom Bepxoenozo Cyoda Poccutickoti @edepayuu pazvacHenuti Ho nogo-
0y coO0epaHcanus NOHAMUS «YKIIOHeHUe Om YNiambl MAMOXCeHHbIX naamedceily. Kpome moeo, asmop npeonazaem
VBenUYUmb, KaK MUHUMYM, 8 084 pasa pasmepvl Wmpagpos 3a cosepuieHue npecmynieHus, npedycmMompenHozo
cmamveil 194 Yeonosnoeo xooexca Poccuiickoii @edepayuu.

Kntouesvle cnoea: 6Oesoeticmgue, Oeticmaue, MAMONCEHHblE NIAMENCY, Y20J068HAL OMBEMCMBEHHOCHIb,
VKJIOHEeHUe 0m YIIamol MAMONCEHHBIX NAAMedHCell
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Abstract: the article examines the actual problems of legislative regulation and enforcement of Article 194 of
the Criminal Code of the Russian Federation. The issues of interpretation of the term «evasion of customs pay-
mentsy are considered. Various approaches to the definition of the content of this criminal legal category are giv-
en. The problem of the disproportionality of criminal penalties imposed for evasion of customs payments is ana-
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B coBpeMeHHBIX yCIIOBUSAX PAa3BUTUSI SKOHOMHUKH BO3pAaCTaeT HEOOXOAMMOCTh OOecreueHHs TaAMOXKEHHOH Oe3-
OITACHOCTH KaK COCTABJISFOIIEH IKOHOMHYECKOI 06€30MacHOCTH JIF000r0 rocyiapcTBa. ITO HETIOCPEICTBEHHO BIIHS-
€T Ha SKOHOMHYECKYI0 0€30IMacCHOCTh T€X CYOBEKTOB, KOTOPhIE MPHHUMAIOT yYaCTHE B TAMOKEHHBIX OIEPALHIX.
[losToMy ans Hamiel cTpaHbl OJHON M3 MEPBOOYEPENHBIX 3a7ay BBICTyMAaeT 00ph0a ¢ TaMOKEHHBIMH MPECTYILIe-
HUSIMH ¥ TIPAaBOHAPYUICHUSMH, KOTOPBIE B MOCTIENHEE BPEeMs MPHOOPETAIOT Bce Oosiee M3OIIPEHHbBIE W OPTraHu30-
BaHHBIE (hopMBI. [laHHOE 0OCTOSATENHCTBO CTABUT IO YTPO3y HAIMOHAIBHYIO 0€30MacHOCTh M HaJIeXkalee 3Ko-
HOMMYECKOE Pa3BUTHE HAIIETO rOCy1apCTBa.

B 2022 rony B Poccun TamMokeHHBIMH OpraHaMy BO30YK/I€HO NPAKTHYECKH 2 THICSYM YTOJIOBHBIX Aew [7].

Cpenu Bo30Y»KICHHBIX YrOJOBHBIX Je)1 HauOoiiee yacto purypupyer ct. 226.1 YronosHoro koaekca Poccuii-
ckoii Pexnepaunn (nanee — YK P®D) [6]. DOra yronoBHo-ipaBoBas HOpMa NpEeAyCMaTpUBaeT OTBETCTBEHHOCTDH 3a
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KOHTpalaHIly TaK Ha3bIBAEMBIX «CTPATETHUECKH BAXKHBIX PeCcypcoB» (K mpumepy, He(Th, ra3 u T.11.). CTOUMOCTD
3TUX «CTPATErMUECKHU BaXKHBIX PECYPCOB», KOTOPBIE IIPECTYIHUKAM yJIaJIOCh [IEPEBE3TH Uepe3 IpaHmIly, COCTaBUIIa
npaktrdecku 10 map pyomei.

CraenyromymM Hanbosee paclpoCTpaHEHHBIM TaMOKEHHBIM MPECTYIUICHHEM CTal0 YKJIOHEHWE OT YIUIAThl Ta-
MOYKEHHBIX IJIaTeXel. YTOIOBHAs OTBETCTBEHHOCTD 32 €T0 COBEpIICHHE ObL1a CKOHCTpYHpoBaHa B cT. 194 YK PO.
B 2022 romy TaMOX€HHBIMH OpraHaMHU IO JaHHOW cTaThe ObUIO BO30YkmeHo mpakThudeckd 400 yroioBHBIX Aed.
Pa3smMep neHeKHBIX CyMM, KOTOpbIE OBLIM HE yIJIaueHbl B PE3YJIbTaTe COBEPILEHHS 3TOTO MPECTYIICHUs, — 6 MIp.
pyOaeii [7].

Crout oTMeTHTh, uTO puMeHeHue cT. 194 YK PO, ycranaBnmBaromeii yroioBHYIO OTBETCTBEHHOCTH 32 YKIIO-
HEHHE OT YIUIAThl TAMOXKEHHBIX IIIATEXEH, OCTIOKHIETCSI MHOIMMHU IPOOJIeMaMH.

Bo-nepBoIx, nipu koHCTpyupoBanuu cT. 194 YK P® poccuiickum 3akoHOgaTeneM He ObUTH PACKPBITH TEPMUHBI,
KOTOpbIE MMEIOT 3HaYCHUE IS MPaBUIbHOM KBanM(UKAMKM JaHHOTO MIpecTyIUIeHUs. B mepByto ouepensp ciemyer
CKa3aTh O TEPMHHE «YKJIOHEHHE». B CBS3M C 3TUM BO3HHUKAIOT [1Ba OCHOBHBIX BOIpoca: 1) 4To HMEHHO Mozpa3yme-
BaeTCs MOJ KyKJIOHEHHEM»; 2) BXOJIUT JIH B COAEPKaHUE YKIIOHEHHS He TOJIbKO Oe3/eiicTBUE, HO U IeHCTBHE.

B camoii HopMe OTBETHI Ha JaHHBIE BOIIPOCH OTCYTCTBYIOT. B pykoBoasamux pasesicHenusx [Inenyma Bepxos-
Horo Cyma Poccuiickoit @enepannu 3T0il mpoliieMe BHUMaHHUE TaKXKe He YIeNsIeTcs.

B mpaBoBoii JOKTpHUHE HET €AWHOTO MOJAX0/1a K HOHUMaHUIO KaTeTOpUU «yKJIOHEeHHe» B TekcTe cT. 194 YK PO.
MHor#ue npaBoBe/ bl HACTAUBAIOT HA TOM, YTO COJICP)KaHHE TEPMHUHA «YKIOHEHUE) OTPaHNUUBACTCS UCKIIOUUTEIb-
HO Oe3pneiictBueM. Hampumep, mo muaeruto I1.C. Suu, B Texcre cr. 194 YK PO peus uaer nmumis o 6e3neiCcTBI,
TaK KaKk KOHKPETHOE JINIIO HE MCIIOHWIIO BO3JIOKEHHYIO Ha HETO 3aKOHOM O0SI3aHHOCTH [9, c. 24]. [elicTBus, Ko-
TOpBIE MOTYT MPEINPUHUMATHCA MPECTYMHUKOM JJIsi HE3aKOHHOTO IEPEMEIeHHs] TOBAPOB HYepe3 TPaHUIly, Ha
B3TJIS]] TIPaBOBEIa, HE OXBATHIBAIOTCA COCTABOM JIAHHOTO MpecTyIuieHus |8, c. 24].

B.B. Haymog, A.B. lllenoTbeB Takke CUUTAIOT, 9TO B cocTaB cT. 194 YK PO Bkmrowaercs nuib 6e31eicTBHE —
YKJIOHEHHE OT YIUIaThl TAMOXKEHHBIX IaTexei [3, c. 76].

Hanpotus, 10.I". KiemeHnko yka3piBaeT, 4TO OObEKTHBHYIO CTOPOHY MPECTYIUICHUS, YCTaHOBJICHHOTO CT. 194
YK P®, cocraBnsaroT nipectymnHsie aeiictsus [ 1, c. 4].

Ms1 conupapssl ¢ A.A. KopeHHoll, KoTOpasi mojiaraer, 4yTo yKJIOHEHUEM B KOHTeKcTe CcT. 194 YK P® moxer
OBITH HE TOJILKO JieiicTBUE, HO U Oe3zaelicTBrue. Kak crpaBeiiiBoO MOJUEPKUBACT NAHHBIM TPaBOBE, [ HEYILIATHI
TaMOXKCHHBIX IUIaTeXel TUIo MOKeT chanbcupuuupoBaTh JOKYMEHTHI, HCKa3UTh pealbHble CBEACHUS U T.I1. [2, C.
33].

Crnenyer uMeTh B BUAY, YTO B MPABONPUMEHUTEIHHON MPaKTHKE UCIOIB3YEeTCs MPEUMYIIECTBEHHO ITUPOKHIA
MOJIX0J] K TOJIKOBAaHUIO TePMHUHA «yKJIOHEHHE» B pamkax cT. 194 YK PO®. [IpuBenem HIKE COOTBETCTBYIOIIKE
PUMEPBHI.

B mae 2020 roaa B r. Cankrt-IletepOypre paccMaTpuBaioch Cleayollee yrojopaoe aeno. M.3. oOBuHsIICS B
oM, uto ¢ 17.12.2017 no 29.04.2018 oprann3oBaji HEIOCTOBEPHOE JEKIAPUPOBAHIE TOBAPOB «KOJISICKU JETCKHE»
C LIeJIbI0 U3BJICYCHUSI SKOHOMUYECKOH BBITOJIbI B BUAE cyMMbl HeymaueHHbIX OO0 «...» TaMOKEHHBIX ILIaTeKeH.
Pa3zmep cymMBbl HEyIJIaueHHBIX TAMOKEHHBIX IutaTexen coctaBui 3 396 490 pybneii 21 konetiku. Heticteusa 1.3.
ObUTM KBAJTU(QUIMPOBAHBI 1O M. «a» 4. 2 cT. 194 YK P®. EMy Obuto Ha3Ha4eHO YroJOBHOE HaKazaHHE B BUJIC
mrpada B pazmepe 100 000 pyOneit [4].

Takum 00pa3om, B BBILICIPUBEIEHHOM YToJIOBHOM zesie KupoBckuii paiionssiii ¢y r. Cankr-IlerepOypra npu-
3HaJ YKJIOHEHHEM OT YIUIaThl TAMOXKEHHBIX IUTaTe)Xel aKTHBHOE JIEHCTBHE, B YACTHOCTH «OPTraHU3aIUI0 HE0CTO-
BEPHOT'O JEKIAPUPOBAHUS TOBAPOB «KOJSCKU JETCKHE» C IIeNbI0 M3BIICYEHHS SKOHOMHYECKOW BBITOJBI B BHUJE
CYMMBI HEYIJIAaU€HHBIX TAMOKEHHBIX IJIATEXKEN.

Eme oqun nmpumep. Cankt-IlerepOyprekoit TamoxHeii B ntoHe 2020 roga 66u10 BO30YkKIEHO YTOJIOBHOE JIENO B
CBSI3U C COBEPIICHUEM MPECTYIUICHUS, 3aKPETUICHHOTO T. «m» 4. 2 ¢T. 194 YK P®. JIugyHOCTH MPECTYyIMHUKOB HE
OBbUIM yCTAHOBJIEHBI, OJITHAKO OBLIO BBIABIIEHO, 4TO OHM AeiicTBoBaimu oT uMeHHn OO0 «...». IlpectynHuku npu ne-
KJIApUPOBAHUU CTOMMOCTH TOBAPOB «KOKa U3 IIKYP KPYITHOT'O POraToro CKOTa» yKa3aJld HEJIOCTOBEPHYIO HH(OP-
MaIuIo.

30.09.2020 r. BO30Y»/I€HO YroJIOBHOE /€0 1O (haKTy COBEPIICHUS HEYCTAHOBJICHHBIMH JIMIIAMH, ICHCTBOBAB-
mmMH oT uMeHn OO0 «...», aHAJOTHYHOTO MPECTYIUICHHSL.

Cankr-IleTepOyprckoit TamoxHel ycTaHOBIIeHO, 4To B riepuo ¢ 28.04.2015 mo 14.01.2016 cosepieHO yKIiIO-
HEHWE OT YIUTaThl TAMOYKEHHBIX TIaTexkei Ha cymmy 14 376 040.23 pybneii.

[lo yromosaomy aexny 10.09.2021 BacuneoctpoBckuM pailoHHBIM cynoMm r. Cakr-lIlerepOypra B OTHOLIEHHUH
pykoBomurenst OO0 «...» u OO0 «...» [I.C. Obuta u3dbpana Mepa npecedeHus! B BUIE 3aKIIOUYEHUS MO CTPaxKy,
nocne gero 13.09.2021 emy Obu1o peabsSBIeHO OOBUHEHHE B COBEPIIEHUH MPECTYIUIEHHUS, TPEAYCMOTPEHHOTO TIII.
«a», «r» 4. 2 cT. 194 YK PO.
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Oo6Bunsiembm J[.C. B ssHBape 2022 roaa ObUIO 3asBJICHO XOJIATAHCTBO O MPEKPaIICHUH YTOJIOBHOTO nena. OcHO-
BaHHE, HA KOTOPOE cOciajcs OOBHHSACMBIN, — NCTEYEHHE CPOKOB JABHOCTH (T.€. OCHOBAHHE, KOTOPOE CUUTACTCS
HEepeadMINTHPYIOMKM). B ntore qanHoe Xx0qaTaifcTBO OBLIO YAOBIETBOPEHO.

U3 nocranoBnenus crapuero gozHasatens mo OB/l Cankt-IlerepOyprekoit Tamoxuu ot 14.01.2022 cnenyer,
4yro 00BUHsEeMBIH J[.C. caMOCTOATENBHO 3asBHII XOJATalHCTBO O MPEKpallleHHH YTOJIOBHOTO Jella W3-332 HCTEUCHHUS
cpokoB naBHoctH. O6BuHsIeMoMy [I.C. ObITH pa3bsICHEHBI BCE IOPUINYECKUE TTOCIEACTBHS MPEKPAIICHAS YTOJIOB-
HOTO JIeJ1a IO JAHHOMY OCHOBAHHMIO.

Co0TBETCTBEHHO, HECMOTPSI Ha MpeKpalieHue yrososHoro aena, J.C. sABiseTcd JHULOM, COBEPIIMBIIUM IIpe-
CTyIUICHUE, TIPEIYCMOTPEHHOE M. «a», «m» 4. 2 cT. 194 YK P®. Beuay storo B mione 2022 roma OKTAOpHCKH
paiionnsni cyn r. Caskt-lIletepOypra, ynosmerBopuB uck CaHKT-lleTepOyprckoil TpaHCTIOPTHOW MPOKYpaTyphl,
B3bickan ¢ JI.C. B noxon Poccuiickoit @enepanuu neHexXHbIe cpeAcTBa B pazmepe 14 376 040.23 pyOieii, a Takxke
rocyapcTBeHHyI0 nonuirHy B pazmepe 60 000 pyomneit. Mck momasancs k J.C., a He OpUANYECKAM JHIAM, KOTO-
pble Ha MOMEHT IIOAAaYM UCKAa HAXOAWINCH B CTANU JIMKBUAALMH [5].

Utak, B BHILICYNOMSHYTOM NpUMeEpE YKIOHEHHEM OT YILIaThl TAMOXXCHHBIX MPECTYIUIGHUH OBLIO MPU3HAHO
«HEJOCTOBEPHOE JEKIApUPOBAHNE TAMOKEHHOM CTOMMOCTH TOBapOB «KOXa M3 IIKYp KPYITHOTO POraToro CKOTay.
To ecTh B TaHHOM CIIydae KaK YKIOHEHHE ObIJIO TaKKe KBaTU(PHUIHUPOBAHO AKTUBHOE MIOBEICHUE — IEHCTBHE.

Bo-BTOpBIX, IO HameMy MHEHHIO, OIHOW W3 mpobiem npumeHeHus cT. 194 YK PO saBnsercss HemocTaToOuHO
CTPOTo€ yroJIOBHOE Haka3zaHHe, KOTOpoe, KaK IMpaBHI0, Ha3HA4aeTCsl MPH COBEPIICHWH NAHHOTO MPECTYIUICHHUS.
Mo>HO Ha3BaTh 3[€Ch cpa3y HECKOJbKO MPOOJIEMHBIX aCHEeKTOB: 1) Cyabl IO 3TOM KaTeropuy YroJOBHBIX JI€JT ya-
CTO Ha3HA4yaroT WTpadbl, UCIOIb3Yys YCTAHOBICHHYIO 3aKOHOJATEIEM HIDKHIOIO TPaHHMILy; 2) caMU pa3Mepsl ITpa-
(hoB, npeaycMoTpeHHble B caHkiuu cT. 194 YK P®, HecomocTaBuMBI ¢ TeM yIIepOOM, KOTOPBIH MPUYHHUI Mpe-
CTYIHHK TOCYIapCTBY, COBEPILUB AaHHOE npecTyruieHne. [lomumo mrpada, ecTs U emie ofHa CyHIeCTBEHHAS TPO-
Onema — 4acToTa ciay4aeB OCBOOOXKIEHHS JIMLA, YKIOHUBIIEIOCS OT yIJIaThl TAMOXKEHHBIX IUIATEXKEH, OT yrojoB-
HOW OTBETCTBEHHOCTHU. [IpominmrocTpupyeM Ha3BaHHBIE MPOOJEMBI HA MPUMEPE paHee YIOMSIHYTHIX YTOJOBHBIX
JelL.

B nepBom ciyuae pasmep ymep0a, koTopsiii HaHec 1.3. rocymapcTBy, coctaBui 0ojbie 3 MIH pyoneit, a pas-
Mep mrpada, KoTopslii ObuT HazHaueH I.3. B kadectBe HakazaHus, — 100 Teic. pyOnei. Cyn B JaHHOM cllydae He
HapyIIWI YTOJOBHBIN 3aKOH: (PMKCHPOBaHHBIN pasMep mrpada mo 4. 1 cr. 194 YK P® Bapeupyertcs B pazmepe oT
CTa THICSY A0 MATHCOT ThICSY pyOneld. Takum oOpa3oM, Ha Hall B3IJISA, B JAHHOM Cllydae MpoOJIeMbl U ¢ IpaBo-
NPUMEHEHUEM, U C 3aKOHOJATEIbHBIM PErYIUPOBAHUEM.

[Mpobnema mpaBoNpUMEHEHHS B aHATM3UPYEMOM YTOJIOBHOM Jieieé COCTOMT B TOM, YTO CYJ NpW Ha3HAuYCHHUH
YroJIOBHOTO HaKazaHWsl BHIOpal caMblii HU3Kui pasMep mrpada. [Ipu 3ToM HUKaKUX OOBEKTHBHBIX OCHOBaHHIHA, MO
HallleMy MHEHHIO, 115l 3Toro He 0bU10. B pesynbraTe pasmep mrpada, kotopsiii HazHaunan W.3., okazancs B 30 pa3
MeHbIIe yiepoa, KoTopsiid 1.3. IpUYMHII CBOUMH PECTYIHBIMH JASHCTBHSIMHU.

3akoHoAaTeNbHas MpobiieMa B JAHHOM CITydae TPOSBIIETCS B TOM, YTO POCCHUICKHII 3aKOHOATEIh N3HAYAIBHO
B cT. 194 YK P® ckoncTpynpoBan Hu3kue pasMepsl mwrpada. [Ipencrasnsiercs, pazmep mrpada JOIKEH KOppenu-
poBaTh C pa3MepoM yiiepOa, KOTOpBI ObUT MPUYUHEH B pe3yJibTaTe COBEpLICHUs npecTymuieHus. [loaxon k moHs-
THIO KPYITHOTO pa3Mepa» M «0co00 KPYITHOTO pa3Mepay, chopMyIMpoBaHHOMY B IpuMedanuu K cT. 194 YK PO,
ObLT M3MEHEH ellle CeMb JIET Ha3aa. B gactHocTH, B 2016 rony [8] «kpymHblit pasmep» ObLT OBBIIIEH ¢ 1 MiH 10 2
MITH pyOIei, a «0co00 KpyIHBINA pa3mMep» — ¢ 3 MIIH 10 6 MITH pyOueid. Takum o0pazom, OTedeCTBEHHBIN 3aKOHOA-
TEJb YBEJIMYWII 3TH «pa3Mepbl» B 2 paza. HecMoTps Ha yka3aHHbIe U3MEHEHUs, pa3Mephl mTpada B cT. 194 YK PO
OCTAJIMCh HA MPEXHEM YPOBHE, 4TO, Ha HAIl B3TJISI, SBJSIETCS aOCONIOTHO HEJIOTHYHBIM U HEd(P(PEKTHBHBIM T10/I-
XOJIOM.

JIroboe yronoBHOE HakazaHWE JOJKHO BBITIONHATH ONpeeicHHbIe GYHKIUN. B 4acTHOCTH, OJHUMU M3 TaKuX
(yHKIWE BBICTYNAIOT UCIPAaBUTENbHAS M PEeBEHTHBHAS. TakuM oOpa3om, mrpad, Oyaydu pa3HOBUIHOCTHIO YTo-
JIOBHOTO HaKa3aHUs, JOJDKEH, BO-TIEPBBIX, MCIIPABIATH MOBEICHUE MPECTYITHHUKA, a BO-BTOPBIX, CIIOCOOCTBOBAThH
MPEYNPEXIEHUIO HOBBIX MpecTyIuieHnd. OnHako B cimyvae co cT. 194 YK P® mancel u Ha ucnpaBieHHE Tpe-
CTYITHUKOB, ¥ Ha BBICOKMH ypOBEHb MPEBEHINH KpaiitHe Maibsl. Eciu, kak B cirydae ¢ W.3., mpencraBurens 6usHec-
cdepsl MOHUMAET, 4TO 3a yuiepd B 3 MiH pyOJieii Ipu YKIOHEHWH OT yTJIaThl TAMOKEHHBIX TUTaTeXel eMy MOXKET
rpo3uTh WTpad B AECATKU pa3 MEHbLIE yiiepOa, TO OH BPsJ JIM OTKAXKETCSl OT CBOEH MIEH COBEPILUTH JaHHOE Ipe-
CTYIUJICHHE.

Bo BTOpOoM citydae BUHOBHOE JHIO (pykoBoauTenb opuamdeckux jui J.C.), mo cyth, n36exano mpaBoCyaus
13-32 HECBOEBPEMEHHOCTH BO30YKICHHUSI YTOJIOBHOTO Jena. B maHHOW cuTyanuu, 6€3yclIOBHO, MPOSIBISIOTCS 00-
muye mpodiaeMbl paboThl CIIEACTBEHHBIX OPraHOB — HEKAYECTBEHHAs MOJATrOTOBKA ClEJOBaTeNie W J103HaBaTeneil,
HepeaKas uX KOppyMIIMPOBAaHHOCTH U T.I1.
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Wrak, npoBeneHHOE UCCIE0BAHNUE MO3BOJIET CAENATh BBIBOJ TOM, UTO 3aKOHOJATEIBHOE PETYINPOBAHUE YTO-
JIOBHOM OTBETCTBEHHOCTH 34 YKIIOHEHHE OT YIUIATHI TAMOXKCHHBIX IUIATEKEH M MPAKTUKA €€ IPUMEHEHUS HE SBJISA-
I0TCsI COBEpILeHHbIMU. Ha Hamn B3ruisn, ceroqHs ecTh ABE KIIOUEBbIE MPOOIEMbl: 1) OTCYTCTBHE eIMHOOOpPa3HOTO
MIOHUMaHUsl TEPMHUHA «YKIIOHCHHUE» PUMEHUTENHHO K ¢T. 194 YK P®; 2) Huskue pa3meps! mrpada, yCTaHOBICH-
Hble B cT. 194 YK PO®. [Nonaraem, uto s perieHus nepsoit npodnemsr [lnenym Bepxosnoro Cyna Poccuiickoii
Denepanuy T0JDKEH JaTh PAa3bsCHEHUE O TOM, YTO YKJIOHEHHEM OT YIUIAThl TAMOXKCHHBIX IUIATEKEH MOXKeET OBITh
NpPU3HAHO HE TOJBKO MPECTyMmHOe Oe31eHCTBHE, HO U IPECTYIHOE JeicTBIE. YTOOBI pemuTh BTOpyIo pobiemy, Ha
HAlll B3IJIAA]], 3aKOHOJIATENI0 11e7Ieco00pa3HoO MOBBICUTH pa3Mepsl mTpadoB B cT. 194 YK PO, kak MuHUMYM, B /B2
pasa.
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