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MPOBJIEMA BOSMEIHIEHUA PEITYTAIIMOHHOI'O YIIIEPBA

burap dana,
Cankr-IleTepOyprckmii rocyiapcTBeHHBI YHHBEPCHTET

Annomauusn: yenv pabomuvl — onpedenerue NOHAmusL yuepoa penymayuu Kaxk npasosoli Kame2opuu, nymu npe-
000.J1eHUs1 NPABOBOL HEONPEOeNeHHOCIU, NPAKMUYECKAs Pearu3aysi KOMNEeHCcayuu penymayuonHo2o ywepoa. Imo
svIpasicaemcs: OOKMPUHALLHOU U 3aKOHO0amenbHoU nompedonocmuio. Cywecmsayem nompedbHOCmb 8 KOMHAEKCHOM
UCCAEO08ANHUU KAMe2opUU «0el06dsl penymayus 0pUOULecKo2o Tuyay, 6 mom ducie mpedyemcs npou3eecmu uc-
cnedosanue 0OueCmBeeHHbIX OMHOWEHUL NO NOB00Y OAHHO20 00BEKMA U 20 NPABOll NPUPOObL 8 YEJISX BblpabomKU
Hauboaee nooxooaue2o npaoeozo pedcuma. Ouesuono, Ymo 0ei06as penymayusi IpUOULecKo2o auya u penyma-
yus uzuUecKo2o uya — MO pazHvle No C8OeU NpuUpooe NPagosble KAme2opuu, NOMOMY OHU HE MO2YN PACCMam-
PUBAMBCSL U PeSyTUPOo8aAmbCsl AHAN0SUYHbIM 00pazom. T1o cymu MONICHO KOHCMAMUPOBAmyb CYWECMB08anUe 08yX
PA3TUYHBIX CYOUHCMUMYTO8 2PANCOAHCK020 npasd. OOHaKo 3aKOHO0AMeNbCMEO OAHHOU CReYUPUKY He YUUmvléa-
em.

Pesynomam uccnedosanus — onpedenenue nousmusi yujebpa 0enosoll penymayuu, APaKmuieckue cCnocoovl
KOMREHCayuu penymayuoHno2o yujepoa.

Ilepgvim 6v16000M s8€MCsL OnpedeneHue NOHAMUsL 0e080U Penymayul, H00 KOMOPOl 603MONCHO NOOPA3)-
Megamp 8CsAKOe ymanenus penymayuu iopuoudeckozo auya (MI1), komopoe npossisiemcs 6 HaIuduu y 3mou opea-
HU3AQYUUY YOLIMKOS, 6bI36AHHBIX PACHPOCMPAHEHUEeM NOPOUAYUX C8eOeHUL U UHbIMU HeOIAcONPUSMHBLIMU NOCTe0-
CMBUAMU, HANpUMep, MAKUMU KaK: Ympama 008epus 8 21a3ax 00uecmeeHHoCmu U 0e106biX NapmHepos, Nomeps
KOHKYPEeHmMOCnocobnocmu. Bmopuvim 6b16000Mm s6nsemcest Heo6X00UMOCmb NPUOanUs OnpeoereHHbIM OCHOBAHUIM U
0bcmosmenbemeam 00KA3amebCMEeHHOU CUbL NPU CYOeOHOM PACCMOMPEHUU.

Knrwouesnvie cnosa: penymayuonunviii yujepo, 0enogas penymayus, 00Ka3amenibcmeo, oyenKa 00Ka3amenbcmsda,
208U

THE PROBLEM OF COMPENSATION FOR REPUTATIONAL DAMAGE

Bitar Dana,
St. Petersburg State University

Abstract: the purpose of the work is to define the concept of damage to reputation as a legal category, ways to
overcome legal uncertainty, and practical implementation of compensation for reputational damage. This is ex-
pressed by a doctrinal and legislative need. There is a need for a comprehensive study of the category "business
reputation of a legal entity”, including the need to conduct a study of public relations about this object and its legal
nature in order to develop the most appropriate legal regime. Obviously, the business reputation of a legal entity
and the reputation of an individual are different legal categories in nature, so they cannot be considered and regu-
lated in the same way. In fact, we can state the existence of two different subinstitutions of civil law. However, the
legislation does not take this specifics into account.

The research method is analysis.

The result of the study is the definition of the concept of damage to business reputation, practical ways to com-
pensate for reputational damage.

Conclusions of the study: The first conclusion is the definition of the concept of business reputation, under
which it is possible to mean any diminution of the reputation of a legal entity (IE), which is manifested in the pres-
ence of losses caused by the dissemination of defamatory information and other adverse consequences, for exam-
ple, such as: loss of trust in the eyes of the public and business partners, loss of competitiveness. The second con-
clusion is the need to give certain grounds and circumstances evidentiary force in court proceedings.

Keywords: reputational damage, business reputation, evidence, evaluation of evidence, goodwill

[IpoGiiema Bo3MeleHHS PEMYTAIMOHHOTO yIepOa MOJHUMAETCS JTOBOJHHO YacTO B POCCHUHCKOM IPABOBOM
MIPOCTPAHCTBE, U BBIPAKAETCS KaK MPABUIIO B HEONPEAEIEHHOCTH MPABOBBIX KAaTETOPHUIA, MCIIOIBb3YEMBIX MPH pac-
CMOTPEHHH JaHHOTO BOIIPOCA.

[TonsTHS «MOpANBHBIN BpPEI» U «PEIyTAIlHOHHBIN BPEI», HECMOTPS Ha CBOIO OJIN30CTH, HE SIBIISTFOTCS TOXKJIECT-
BEHHBIMU.

KomreHcanuss MOpaibHOTO BpeJia B3BICKHBAETCS B cilydae (DM3NYECKUX M HPABCTBEHHBIX CTPajlaHWM, KOMIICH-
carus HeMaTepHalIbHOTO (PEIyTallMOHHOT0) Bpe/ia — BBITUIATA ACHEXKHBIX CPEACTB 3a (DaKT HACTYIUICHHs HeOnaro-
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MPHUATHBIX TOCIC/CTBUI HEMATEPUAIBHOTO XapaKTepa, KOTOPbIe HE HACTYMWIM OBl MPU HOPMAJIBLHOM DPa3BUTHUU
TpaXXTaHCKOTO 000poTa. PasrpaHnYuTh yKa3aHHBIE MMOHITHSA MBITATUCH U cyAbl (mocTanoBierne @AC Ypambckoro
okpyra ot 27.01.2010 Ne ©09-6688/09-C6 mo nemy Ne A47-17/2008) [4].

HekoTopsie Cyabl JOMOJHUTEIEHO YKa3bIBAU, YTO IOPUANYCCKOE JIUIO0 — UCKYCCTBEHHBINH CyOBEKT MpaBa U 1Mo
CBOCH MPaBOBOI MPUPOJIC, HE OYy4M KUBBIM CYIIESCTBOM C BBICIICH HEPBHOH JIEATEILHOCTBIO, HE CIIOCOOHO HC-
MBITBIBaTh (DM3WYECKUX W HPABCTBEHHBIX CTPaJaHUM, a CIEIOBATENbHO, W MPETCHIOBATh HA KOMIICHCAIHIO MO-
panbHOTO Bpena (mocraHoBiieHUe [IaTHAAIATOr0 apOUTPaKHOTO aneJUIIUOHHOrO cyna oT 19.05.2014 no nemy
NeA32-30805/2012) [5].

[TonsiTHE AEMOBOM peIryTallii B POCCUHCKOM 3aKOHOAATEIhCTBE HE 3aKPEIUICHO, a BCIIEACTBUE )K€ PAa3IINIHBIX
MOJIXOJIOB K OMPEAENICHHUI0, YTO M3 ceOsl MPECTABISET AENOBas permyTanns Kak 0OBeKT TPakIaHCKUX TpaB, Mo-
TIBITKH BBICHIMX CYZOB U MPAaBOIMPHUMEHUTEIBHON MPAKTUKW BOCIIOJIHUTH UMEIOIIUECS MPOOEIbI HENb3sl NPU3HAThH
yIOBJIETBOPUTEIbHBIME [1].

JenoBas pemyTtanus Kak mpaBoBas kateropus 3akperuieHa B ¢T. 152 'K PO, Ho mpu 3TOM He packpsiBaetcs. B
CBSI3H C 3THUM, B MPABONPUMEHHUTEIBHBIX aKTaX CJIOKWINCH PA3JIMYHBIC [IOHUMAHUS JCJI0BOH permyTalluy.

I1. 1.3 [Mucema banka Poccun ot 30.06.2005 N92-T «O0 opraHu3aiiuu yrnparjieHUs MPaBOBBIM PUCKOM U PHC-
KOM TTOTEepH JIEJIOBOH peryTaluyd B KPEIUTHBIX OPTaHU3alUAX W OaHKOBCKUX TPYIIax» OIMpeNessieT JENI0BYI0 pe-
MyTaIUI0 KPSAUTHOW OPraHU3allui KaK Ka4eCTBEHHYIO OICHKY YYaCTHUKAMHM T'PaXKIaHCKOTO 000poTa IEATEIBHO-
CTH KPEIUTHOW OpraHu3alluy, a TaKXKe JNEHCTBUI ee pealbHBIX BIaACbIeB, ahGUIupoBaHHBIX JUI], JOYSPHUX U
3aBHCUMEBIX Opraumsanuii [6].

PacripocTpaneHHbIe CBEACHUS O PYKOBOJUTENE OPraHU3aNN KaK 0 (PU3NIECKOM JIHIIE (B YACTHOCTH, O IETIOBBIX
KaueCTBaX, JIMYHBIX SKOHOMUYCCKUX MHTEpecax, MOJUTHYCCKON JICATSILHOCTH) HE MOTYT OBbITh MPH3HAHBI TIOPO-
YaluMH JICJIOBYIO PEyTaluIo Ipuandeckoro juna (.. 3, 4 O030pa npakTUKKA PacCCMOTPEHUS CIIOPOB O 3aIUTe
IeoBoii pemyranun, ogoopernoro Ipesuauymom ®AC Vpansckoro okpyra 31.07.2009) [7].

To ecTh enoBas pernyTanus IPUIXISCKOro JIHMIA — MPESICTABICHUE O JACIOBBIX KaUueCTBaX, ICJI0BOM IMOBEACHUN
Ha PpBIHKE, JEATEIBHOCTH KOHKPETHOTO IOPUAMYECKOro JMIa (ero OpraHoB) B cdepe OOLIECCTBEHHO-
SKOHOMHUYECKOoro obopora. [loz 3amuTol AemOoBOM penmyTanuu UCXos u3 cMbicna cT. cT. 12, 152 'K P® moxHO
MOHUMATh TPUMEHEHNE YCTAaHOBJICHHBIX 3aKOHOM MEXaHW3MOB, HAIPaBICHHBIX Ha BOCCTAHOBJICHHE PEIyTaIlVH,
MIPECEUYCHHE PACIIPOCTPAHEHUS CBEICHUMN, KOTOPhIC HAHOCAT el Bpel. Heo0XoauMo OTMETHTh TTO3UIHI0 BepxoBHO-
ro Cynga P®, B cooTBeTCTBHH ¢ KOTOPOW MPaBO Tpak[JaH Ha 3alIUTy YECTH, JOCTOMHCTBA W JIEIIOBOW PeIyTaluu
SIBIISIETCS MX KOHCTHUTYIIMOHHBIM TTPAaBOM, a JIEJIOBas PEMyTallusl FOPUIUIECKHUX JIUI] — OJHUM M3 YCIOBHUH WX yC-
nemrHoi AestenbHocty (. 1 [Mocranosnenus [lnenyma BepxosHoro Cyma P® ot 24.02.2005 N3 «O cyneOHoi
MPAKTHKE TI0 JIeJaM O 3allUTe YeCTH U JOCTOMHCTBA I'PaX/IaH, a TAaKkXkKe JCJIOBOM pPeryTaluy IPaKIaH U I0pUIUe-
ckux Jmny, nanee — [locranosnenue [lneryma N 3). Ilpu 3TOM fenmoBast pemyTaliysi OpraHu3aluy Kak Ipodeccruo-
HaJIbHAs peryTallys, KoTopas 3apadoTaHa B CpeJe aHAIOTMYHBIX MPO(ECCHOHANOB (HAlIpUMep, KOMMEPCAHTOB), a
TaKKe B CPEJIe JIUII, Ha KOTOPBIX HAIpaBJicHa IEATEIbHOCTh OpraHu3aluy (HarpuMep, noTpeouTesneii ToBapos, pa-
00T, yCiyr), BKIIFOUAET B ce0st MPOPEeCcCCHOHATFHYIO PEMyTaIiio Kak caMOl OpraHM3alliH, TaK U €€ PYKOBOIUTENeH
(Onpenenenne Bepxosrnoro Cyma PO ot 26.10.2015 mo memy N 307-DC15-5345, A56-17708/2014, IlocTanoBie-
Hue ApOutpaxksoro cyaa JlameHeBocTrouHoro okpyra orT 01.06.2018 N®03-2056/2018 mo meny NASI-
17350/2017).

ITomumo 3TOTO, ONpENeTIcHUE JEIOBOM PEMYTAIIMH COINCPIKUTCS TAKXKE B BEIIOMCTBEHHBIX aKTaX, HallpuMep, yT-
paruBimii cuty [pukaz Munduna PO ot 16.10.2000 N91H (pex. ot 27.11.2006) «O6 yrBepxkaenun [onoxenus
1o OyXrajTepckoMy ydery «YdeT HeMaTepuaibHbIX akTuBoB» [1BY 14/2000» onpeesnsii, 4To aea0Bas pemyTariys
OpTraHM3aIMd MOXKET OTNPEACIISATHCS B BUJIE PA3HUIIBI MKy ITOKYITHOM IIeHOH opraHu3anuu (Kak mpuoOpeTeHHOTo
HMMYIIECTBEHHOTO KOMIUIEKCA B II€JIOM) W CTOMMOCTBIO 0 OyXrajTepcKkoMy OajlaHCy BCEX €€ aKTHBOB M 00s3a-
TeNbCTB. TakuM 00pa3oM, UCXO U3 ONpeeeHMs, ObUIa MOMBITKA JaTh OMPEASIICHUE CIOBOM PEIyTaluu Yepes
SKOHOMUYECKYIO MPHU3MY, UTO SBJSICTCS IMOJIE3HBIM JUTSl TIOHUMAHUS JISJIOBOM PEIyTalud B SKOHOMUYECKOM KOH-
tekcre (Pacuer ['yaBuiia) , HO moYTH OECTIOIE3HBIM B MPABOBOM IMOHUMAHHU, TaK KaK Obla MOMBITKA OIEHKU He-
MaTepUabHOIo 0j1ara B MaTeprajbHOM BBIPAXKCHHUHU, YTO HE SIBJISICTCS BEPHBIM 110 CBOEH CYTH.

Kak BepHo 3ameuaer H.I'. @posioBCKUMA, 3aKOH HE TOJIBKO HE BBOJIUT JIETATLHOTO MTOHATHS «JI€JI0OBOM penyTaiuu
IOPUIMYECKOTO JIUIA», HO U «(parMEeHTapHO MOJIXOAUT K PETYIMPOBAHUIO OTHOIICHHU, CBS3aHHBIX C 3allUTOH Je-
JIOBOM permyTalu opraausanuiin» [2].

[ToMIMO 3TOTO JIENOBYIO PEITyTaIMIO CIAeAYeT OTINYaTh OT UMHIKA. JleoBast penmyTaius CKiIabBaeTcs Ha OC-
HOBE PEaNIbHBIX 3HAHHUN O JIOOPOCOBECTHOCTH (DUPMBI, KOTOPBIC TOSBISIOTCS M3 OMBITA COTPYIHUYECTBA C HEM.
WMy — 3TO MOBEPXHOCTHOE MPEACTABICHUE O KOMITAHUN, OCHOBAHHOE Ha €€ AYMOILMOHATBLHOM BOCIIpUSITAU. Ta-
KAM 00pa3oM, JIeNIoBasi penyTaius — 3T0 0ojiee JIOCTOBEpHAs XapaKTePUCTHKA KOMITAHUH, HEXelln UMUK, Pemy-
Tarus GopMUpYyeTCs B MPOIEcce BEJASHUs OM3Heca, a JUIs CO3/IaHusl HMHJDKA JOCTAaTOYHO 3a/ICHCTBOBATH PEKIIaM-
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Heie kamranuu B CMU. [lenoBas peryranus oka3blBaeT 0ojice 3HAUUTEILHOE BIUSHUE Ha JCSITEILHOCTh KOMITa-
HUH, TIOCKOJIBKY OT HE€ 3aBUCHT IOCTOSHHOE COTPYAHUYECTBO C APYruMH upmMaMu. UMUmK momMoraeT KOMIaHHH
MIPHUBIIEYh HOBBIX MTAPTHEPOB, KIIMEHTOB, 3asBUTH O ceOe Ha PHIHKE.

C mpaBoBOW TOYKH 3PEHUs, MOJ YIIEPOOM JCIOBON peryTallMd BO3MOXKHO IMOJAPa3yMeBaTh BCSIKOE YMAJICHUS
penyraiuu opuandeckoro nuna (MI1), koTopoe NposBIsieTCs B HATMYUW Y 3TOM OpraHU3alluy YOBITKOB, BEI3BaH-
HBIX PacIpOCTpaHEHHEM MTOPOYAINX CBEJICHNH M HHBIMH HEOIaroNMpUATHBIMHA MTOCTIEACTBUSIMH, HAIPUMED, TAKIMH
KaK: yTpara JIOBEpHS B TJIa3aX OOIIECTBEHHOCTH U JICJIOBBIX MAPTHEPOB, OTEPS KOHKYPEHTOCIIOCOOHOCTH.

Tak, opranuszaius, 4b€ IIPaBO Ha JIEJIOBYIO PEMyTalldi0 HApYIICHO, AODKHA JO0Ka3aTh: 1) HalW4yue MpOTHBO-
MPaBHOTO JESHUS CO CTOPOHBI OTBETYMKA; 2) HEOJIArompHATHBIC TOCIASACTBHUS [UIS WCTHA;, 3) TPUIUHHO-
CIIEJICTBEHHYIO CBSI3b MEXKIY STUMH COOBITHSIMI.

[IpoTuBOMpPaBHOCTE JesHUS OTBETYMKA C MPABOBOM TOYKU 3PEHUS OIpPENEICHa U JOJDKHA BHIPAXKATHCSA B pac-
MPOCTpaHEHUN TOPOYAIINX CBEIECHUI BOBHE, 4 IMEHHO: COOOIIEHUH TaKUX CBEJCHUI XOTS OBl OMHOMY JIHILy, B
YaCTHOCTH, TIOCPENICTBOM ITyONHKAIWiA, MyOINYHOTO BBICTYIUIEHHS, pacrpoctpanenuss B8 CMU, cetm UuTepHeT,
HWHBIX TCJICKOMMYHHUKAIIMOHHLIX CPEACTBAX CBA3U.

Ha JaHHOM J>TalIie HCO6XOZ[I/IMO OMnpeaAcInTb, HOCWIHN JIX JaHHBIC CBEACHUSA Hopoqamnﬁ XapaKTEep WK ABJIAJINCH
COIMAJIbHON NEeHCTBUTEIHHOCTHIO.CBEICHHSI, KOTOPhIE BITOCIEACTBUN OBLIN TMPHU3HAHBI aKTOM BEIOMCTBEHHOTO
U CYILG6HOI‘O opraHa OOCTOBCPHBIMH, HE MOT'YT CUUTATHCA IMOPOYAIIMMU ACJIOBYIO pCyTalluIO HOPHIUYCCKOIO
JWIIa WM WHAUBUIYAIBHOTO MpeanpuHuMaTens. Hampumep, paGOTHHUK NPeANIPUATHSI OITyOJIMKOBAJ, TOCPEACTBOM
cet VIHTEpHET, CTaThi0, B KOTOPOU OMUCHIBAJ CIIydar KOPPYIIMH HA MIPENNPHUITHHN, TaHHOE MPEANIPHUATHE IT01aJI0
WCKOBOE 3asiBIICHWE O TMPH3HAHWW PEMyTalHOHHOTO yiepba. [Ipokyparypa, BOCIONB30BABIIMCE CBOMM IPABOM
OpraHU30BHIBATH MIPOKYPOPCKHE MPOBEPKH, OCHOBBIBAsICh Ha mybiukanusx B CMU, cern MurtepHeT, nposena npo-
KYpOPCKYIO MTPOBEPKY Ha JaHHOM MPEANPHUATHH U Halla IIPU3HAKY MPABOHAPYIICHUH, OMMCAaHHBIX B MyOIMKaLNY,
KOTOpBIE OBLTH MTOATBEPKISHBI MTOCIEAYIONUM CyIeOHBIM perreHrneM. CrienoBaTeNbHO, TaKHe CBEICHUS HE MOTYT
OBITH IMMPpU3HAHBI IOpOYaAlIMMHU PEIyTalluO OpraHu3alluid KaK MUHUMYM 10 BBIHCCCHUA CYZ[€6HOI‘O peuicHuAd 1o
OIIMCaHHBIM B Hy6J'II/IKaHI/II/I CBCACHUAM.

Te, KTO MOANEPKUBAET BO3MOXKHOCTH KOMIIEHCAIIMN 32 YIIEPO KOMMEPYECKOH peryTaluu, pe3K0 KPUTHKYIOT
3TO BO3paKEHHUE, MPU3BIBAas U MBITASCh CHOPMYITUPOBATH €IUHOE OIPE/IelIeHne KOMMEPUYECKON PeIyTalud, U eCln
HaWTH HCUYCPHBIBAIONIEC OIMPEACTICHUEC KOMMep‘IeCKOﬁ penyTanuun CJI0XXHO, TO OHH BBIACIIAIOT CYIICCTBCHHBIC Xa-
PaKTEPUCTUKHA KOMMEPUYECKOH pemyTalviu, IPU 3TOM BCE COTJIACHBI C TEM, YTO B LIEHTPE BHUMAHUSA HAXOMATCS
BIICYATIICHUSI.

OCHOBa KOMMEPUYECKOH peryTaluy 3aKIF04aeTcsl B TOM, YTO PelyTalys OCHOBaHA Ha TeKyIIeH uHpopMaluu o
HpOIHJ'IOfI KOMIIaHWHW U PCUHICHUAX, MPUHATBIX B OTHOLICHUHN €€ IPOCKTOB U 6Y):[YHIGI>‘I JCATCIBHOCTH YCJIOBCKOM,
TPYNION WA COOOIIECTBOM, U, COOTBETCTBEHHO, PEIYTAIHs SIBIISIETCS YHCTO COOMPATENBHBIM (PaKkTOpoM (MMIpec-
CHOHUCTHYECKUIN).

Urto kacaeTcs BTOpPOro (hakropa, KOTOPBIA IOPUCTHI, BRICTYMAONIUE 32 KOMIICHCAIIMIO yIIep0a KOMMEPUECKOM
pemyTaIyn, COCpPeI0TAaYNBAOTCS Ha HAOMI0aTeNs X 32 OM3HECOM KOMITAHWH, TPUHUMAS PelIeHus] 00 OIeHKe MpHU-
OBLTEHOTO OHM3HECAa KOMIIAaHHH.

Uro kacaeTcs TpeTbero (akropa, KOTOPbIH BKIIFOUAETCS B OMMCAHNE XapaKTEPUCTHK KOMMEPUYECKON peryTalluy,
3TO TO, UTO SIBJISIETCS PELLIEHUEM aKIIMOHEPOB.

B umcno kIMeHTOB BXOAAT JApyrue KOMITAHWU, KOMMEPUYECKas IeATEIBHOCTh KOTOPBIX CBS3aHA C JJAHHOW KOM-
nanueir. O0mecTBo pabOTHIKOB — HHBECTOPOB B IIUPOKOM CMEBICIIE.

CoOTBETCTBEHHO, KOTI'/Ia TOBOPUTCS, YTO KOMMEPUYECKOM penyTallii HaHeCeH yIep0, 03Ha4YaeT Jid 3TO, 4TO Cile-
JTyeT MPUHUMATh BO BHUMAHHE BIICUATIICHUS U PEIICHUS BCEX THUIIOB MPEIbIIYIINX aKI[HOHEPOB, WM K€ JIeI0 OT-
paHMYMBAETCS YIETOM PE3yIbTaTOB, BIEYATICHUN 1 PEIIEHUH TOIBKO ONPENETICHHON IPyIIbI?

OtBeT Ha HpeJII)IlIYIlII/Iﬁ BOIIPOC MOABJIACTCA B HEKOTOPBIX CyHe6HBIX PEUICHUAX, KOTOPBIC YKa3bIBAOT HA TO,
4yTO yimepd KOMMEPUYECKOW penyTallii OCHOBAH Ha PACCMOTPEHUM BICUATIICHUH M PEIICHUH KIUEHTOB, a 3aTeM,
YTO yIIepd peryTanuu o3HadaeT yiepOd KIMEHTaMm, W YTO ATO BIeYATJICHHE KIMEHTOB O PEIyTallud KOMITaHUH,
KOTOPBIM CICAYET BOCXUIIATHCA 110 IBYM IIpUYHUHAM:

Bo-1iepBbIX, HEKOTOPBIE IOPUANICCKHE MPETEH3UMH OTHOCUTEIHHO yIIepOda KOMMEPUYECKON pEemyTaluu COTpPO-
BOXKJIAIOTCS JINOO 3alPpOCOM O KOMIICHCAIIMU 32 TIOTEPI0 KIIMEHTOB, JIM00 OOBSCHEHHEM TpeOOBaHHS O KOMIICHCA-
IIUH 32 TOTEPIO KIIMEHTOB.

Bo-BTOpBIX: TPYAHO OTPHUIIATD, YTO MMOTEPS KIMECHTOB — 3TO OCHOBHOM IpsMOii 3 deKT yiepda KoMMEPUYECKOM
pemnyTaium, MOCKOIbKY 3TOT 3P (HEKT HAPSMYIO CBsI3aH C JACSITEILHOCTHIO TOTEPIIEBIIETO (KPEAUTOPA).

3/1ech CTOUT OTMETHTD, YTO TAKOE IUPOKOE OMPE/ICIICHUE KOMMEPYECKOH peryTalu ObLUTO MPUHSITO BO MHOTUX
MyOIUKaIMsIX B 00JIaCTH OW3HECA U TOPTOBIIM, & TAKXKE B YIPABICHUU U CAHKIUSIX, CBA3aHHBIX C JESITEIBHOCTHIO
KOMTIaHWH.
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Ha ocHOBaHMM BBIIIEH3IOKEHHOTO 3aMETHO, YTO JAEATEIHLHOCTh KOMIIAHUH HE BpAIlaeTcs BOKPYT OTHOIICHHUIH
KOMIIaHWH CO CBOMMU KIIMEHTaMH, HO TaKXKe 3aBHCUT OT JAPYTUX ACIEKTOB IEATENIbHOCTA KOMITAHWUHU U €€ TIOBee-
HUS TIPH BBITIOJHEHUH B3ATHIX HA ce0sl 0053aTeNbCTB, TAKUX KaK METOM, MPUHSITHIN KOMIAaHWEH I ITOUCKa CO-
TPYAHUKOB, UX TPYAOYCTPOMCTBA U UX yCIeXa, 1 B COOTBETCTBUHU C 3TUMH COOOPaKCHUSIMH KOMMEPUYECKYIO pemy-
TaIMIO MOXHO OTIPENENINTh KaK KOJUICKTUBHOE MPEACTaBlICHHE O MPOIILJIOM MOBEJCHUN KOMIIAHUHU U Pe3yNbTaTax,
KOTOPBIE MCIIOJIb30BaHBI BO3MOXXHOCTH KOMITAHUH TIO TPEOCTABICHUIO IIEHHBIX PE3yJIbTaTOB MHOXKECTBY 3aHMHTE-
PECOBaHHBIX CTOPOH.

Hcxons u3 3T0r0, BO3HUKAET BOIIPOC, IPUEMIIEMBI JIH ONPEeNICHHsT KOMMEPUYECKONW peryTaliy AJsl pelIeHHsI
BOTIPOCa O KOMITEHCAINH yiiep0a, HAHECEHHOTO KOMMEPYECKOH perryTaIuu?

[ToHsTHO, 9TO OCHOBHASI TPYJHOCTH B TOM BOIIPOCE 3aKIFOYAETCA B TOM, KaK ONPEAEINTh MHOKECTBEHHBIX aK-
IOHEPOB, TIOATOMY CIIEIyeT JIK ONpPEeAesITh 00beM KOHKPETHOW KaTerOpPHU aKIHOHEPOB?

Ecnu 310 Tak, TO HY)KHO JIM CO3aTh KOHKPETHBIN KPUTEPU JJIsl ONPE/Ie/ICHNsT OCHOBHBIX aKIHOHepoB (Share-
holder)? Tepmun (0CHOBHBIE aKIIMOHEPHI) CIIEAYET OTHOCHUTH K TEM, TO MOICPKUBACT MPsIMbIe (PMHAHCOBBIC OT-
HOILIEHUS C OM3HECOM, TAKUM KaK (KJIMEHTHI, PpaOOTHUKHU, TPABUTEILCTBO), HO 3TO MPOJBUHYTOE NPEUIOKECHUE Xa-
pakTepusyercsi OOJNBIION EMKOCTBIO, TIOCKOJIBKY OHO BKIIIOYAET MIMPOKUH KPYT JIIOJEeH U3 Pa3IMuHBbIX KJIACCOB U
TPy, a TAKKe HEMPAKTUIHO, IIOTOMY YTO 3TO HEBO3MOXKHO.

Hcxons 3 BBIIECKAa3aHHOTO, KaK MOJKHO TIOJIaraThCsl Ha BCEOOBEMITIONIEE ONpe/IeIeHne KOMMEPUECKOH pery-
TaI[uH, YTOOBI COOTBETCTBOBATh MPAKTUYECKUM MOTPEOHOCTSIM 000poTa?

XOTs BBISIBUTH BCE 3aMHTEPECOBAHHBIE CTOPOHBI HEBO3MOXKHO, MOXKHO COOpaTh JOCTATOYHBIE JT0KA3aTEIhCTBA
JUTSL TIOJIIEPKKH pean3aiid KOMMEPUYECKOH pemyTalliil Cpelr OIpeeIeHHbIX TpyI akiuoHepoB. [loaTBepxke-
HHUE yniepba KOMMEpYECKO peryTaliy JOCTUTAaeTCsl, KOT/Ia I0Ka3aTelnbCTBa SBISIOTCS TONHBIMU U JI0CTaTOYHbI-
MHU.

Ho »T0 onpenenenue Taxke moaBepraeTcs KpUTHKE, U TPUYHUHA B TOM, YTO OHO BBIXOJUT 332 PaMKH KOMMepdUe-
CKOM peryTalu, MOTOMY YTO OHO YYHUTHIBAET APYTYI0 CTOMMOCTh HEeMaTepHaJIbHBIX aKTHBOB, YTO O3HAYAET, YTO
OHO BKJIIOYaeT KOMMEPYECKYIO PEIyTallHIo, ECIIU MOCIeIHUI CUUTaeTCs HeMaTepHalbHbIM aKTHBOM.

Bonee Toro, 3To omnpezeneHre He CBA3aHO CO CIIyYassMH HAPYIICHUS KOHTPAKTOB, M IPUYMWHA B TOM, YTO TPYIHO
MOBEPUTH, YTO HAPYIIIEHUE JIOTOBOPA MPHUBEIET K MOBPEXKICHUIO BCEX HEMAaTePHAILHBIX aKTHBOB OHM3HECA.

Ha ocHOBaHMH MPHUBEICHHOTO BHIIIIE ONPEENICHHS MBI 3aKJII0YaeM, 4TO JIOBEPHE MPECTaBIsieT COO0H MPOIYKT
HSKOHOMHYECKOTO JI0X0/1a, YTO O3HAYaeT Ty JIOJI0, KOTOpasi He MOXET OBITh OTHECEHA K JIPYTUM WM3BECTHBIM Marte-
pHAIEHBIM U HEMATEPHAIbHBIM aKTHBAM.

Opnaxo JoBEepHe, OCHOBAaHHOE Ha 3TOM 3HAaYeHMH, He onpeensercs siBHO. CKopee, J0BEpHE B €ro OIpelelIeHuH
MoJIpa3yMeBaeTcs Mocie MPOAYyKTa HeMaTepHaIbHBIX aKTHBOB.

CrnemyeT OTMETHTb, YTO B HEKOTOPBIX CIydasX yIiepO AOBEPHIO, TAKOW Kak yiepd KOMMepUecKoil peryTanum,
paccMaTpUBAJICS ¥ CUHMTAJICS PaBHBIM ITyTEM PacCMOTPEHUs yliepOa JIOBEpHIO Kak yiep0da KOMMEpPUECKOH pemy-
TalMX CPEIN KIIUEHTOB.

JloBepue Tarxke paccCMaTpUBAIIOCh KAK MOpabHAS CBSI3b MEXIy OM3HECOM, C OHON CTOPOHBI, U OOIIECTBEHHO-
CTBIO WIIA PBIHKOM, C JIPYTOM, ¥ 3TO OTPAXKAET UJCIO O TOM, UTO CKa3aHHOE 0 KOMMEPUYECKOW PelyTalliy yKa3bIBaeT
Ha MHOXKECTBEHHOCTh aKIIMOHEPOB, a 3aTE€M 3TO BBICKa3bIBaHHE MPHUMEHUMO K JIOBEPUIO MEXITy TPEANPHUITUSIMH ,
HO HEKOTOpPbIE HE COOJIOAAIN 3TOT MPHUHLMI, IIO3TOMY OHM OO€LIali JOBEpUE C MX TOYKW 3pEHHMs, OoJiee MHUpo-
KW CIIEKTP KOMMEPUYECKOW PEMyTaIlK 3aCTaBIIACT UX HE COTJIAMIATHCS C MOJPa3yMEeBAEMbIM MHEHHUEM O TOM, YTO
JIOBEpHE SIBJISIETCSI CHHOHIMOM KOMMEPYECKOW PeryTallHy.

Tem He MeHee, €ClIM BBIIICYIIOMSIHYTOE YTBEpIKIEHHE MPUHUMAETCS KaK MCTUHHOE, HIMPOKOE OIpeJieiieHHe
KOMMEPUYECKOH penyTaluy NO-TIPEKHEMY 3aBUCHT OT HEOOXOIMMOCTH €ro J0Ka3aTb, YTOOBI €ro MOXHO OBLIO
MIPUHSATb.

[pu noka3pIBaHUK HEOIATONPUATHBIX TIOCIIEJCTBUH JIJIsl HCTIIA BO3HUKAET OCHOBHASI IPABOBas MpodeMa JoKa-
3BIBaHUSI.

Kaxk ykaspiann KC P® B Onpenenenun ot 04.12.2003 N508-O: «IIpu 3TOM OTCYyTCTBHE NPSIMOr0 YKa3aHUS B
3aKOHE Ha CTII0CO0 3aIUTHI JISJIOBON pENyTalyy I0pUANISCKHUX JIUI] HE JINIIAET WX MpaBa MpebsBIsATh TPeOOBaHUS
0 KOMITEHCAIIUKM YOBITKOB, B TOM 4YHCJIC HEMATEPUAIbHBIX, IPUUYNHECHHBIX YMaJICHHEM JISIIOBOM peryTalvu, Win
HEMaTepUaIIbHOTO Bpea, UMEIOILETO CBOE COOCTBEHHOE coJlepKaHre (OTIMYHOE OT COAepKaHusI MOPaJIbHOTO Bpe-
Jla, IPUIMHEHHOTO TPaKJaHWHY), KOTOPOE BBITEKAET M3 CYNIECTBA HAPYIIEHHOTO HEMaTepHUalIbHOTO IMpaBa M Xa-
paktepa mocneAcTBuil atoro Hapymenus (myHKT 2 crateu 150 'K Poccutickoit @eneparun). JlaHHBI BRIBOA OC-
HOBaH Ha mosiokeHnH cratbu 45 (dacte 2) Koncturynuu Poccuiickoit denepaunu, B COOTBETCTBUU C KOTOPBIM
Kbl BIIPABE 3alHIIATh CBOU MPaBa U CBOOOBI BCEMH CIIOCO0AMU, HE 3alpeIleHHBIMU 3aK0OHOMY [3].

3nech HEOOXOANMO BBIJEIUTH TAKOW BaXXHBIA MOMEHT, YTO IPH BO3MELICHUH BpEAa PEIyTallid YYUTHIBAETCS
TOJIKO c(hOpPMUPOBaHHAS JIEJIOBas PeIyTalus, KoTopas (JOpMUPYETCS B Pa3iINyHBIX cepax ToOAaMU U MPOBEPSET-
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Csl BpEeMEHEM, 4TO 10 (aKTy SBISETCS OICHOYHOHN KaTeropueil. ITo oTinvaeT chopMHPOBAHHYIO JICJIOBYIO peIy-
TaIUI0 OT OOBIYHOW JIETOBOM PEeIryTanny, KOTopas MOSBIISETCS C MOMEHTa CO3JaHus (TOCYAapCTBEHHON perucTpa-
[IUM) OpraHu3aun. JJaHHBIT MOMEHT CO3/1aeT HapyIIeHHe MPUHITUIA PAaBHOMPABHUS BCEX YIACTHUKOB TPaXKIaHCKO-
MIPABOBBIX OTHOIIICHUH, TaK KaK IO (PaKTy OTCYTCTBYET 3all[UTa ITpaBa Ha BO3MEIICHUS Bpe/ia PEIyTaIluH JIJIsl BHOBb
Y HEJIaBHO CO3JaHHBIX OPTaHU3alMi U UHAUBUyaIbHbIX MPEANPUHAMATENEH.

Hcxons u3 cka3aHHOTO, BO3HUKAET MHAs MpobiemMa, a UMEHHO, mpolieMa JoKa3bIBaHus c(hOpMHUPOBAaHHOM Je-
JIOBOM pernyTauuu. Tak Kak JaHHas KaTeropus OLIEHOYHAs, TO MUMEHHO €€ IOCTATOYHO CJIOYKHO J10Ka3aTh, IPH 3TOM
OTCYTCTBYET IPUMEPHBIN NEPEUECHD JOMYCTUMBIX JOKA3aTeNIbCTB. B CBA3M C 3TUM OTKPBIBAETCS IIUPOKUN CIEKTP
JTIOKa3bIBaHUA, HAPUMEpP, TaKNX Kak: (DaKThl, JOKA3bIBAIONINE [UTHTEIHHOE CYIIECTBOBAHHE OPTaHHM3AIMU M €ro
U3BECTHOCTD, MOJOKUTEIbHBIE MHOTOJIETHUE OT3bIBBI CO CTOPOHBI MAPTHEPOB U KJIMEHTOB, MAJ0€ KOJIUYECTBO XKa-
7100, HarpaJbl OpraHU3aIMK, TOYSTHBIC TPAMOTHI U HATPAXKIACHUS MepCcoHalla U HHEIC criocoObl. Ho gaHHbIC moka3a-
TEIBCTBA SBISIOTCS MO (PAKTy JIHIIH KOCBEHHBIMH.

HecMmotpst Ha mpoOIeMaTHIHOCTh AOKa3bIBaHUS YK€ C(HOPMUPOBAHHOW NIEIOBOM PEIyTalnH, CyIIECTBYET HE
MEHEE BAKHBIM MOMEHT JOKa3bIBaHHS, 4 UMEHHO, JI0Ka3bIBAaHUE MPUUYMHHO-CIIEICTBEHHON CBSI3U MEXAY MOopoYa-
IMMHU CBEJAEHUAMH U IPUUMHEHUEM BpEIa pEIyTallui OpraHUu3aluu.

Yro KacaeTcst JOBEPHUsI, TO OHO HE OTIUYAETCS IO CBOEMY OIPEIEICHUIO OT KOMMEPUYECKOM permyTalui ¢ TOUKH
3pEHUS CIOKHOCTH, MMOCKOJIbKY CYILIECTBYET MHOKECTBO ONPEICICHUN T0BEPHUSL.

[lepBoe U3 HUX OmpeneNsieT TOBepUe B OOIIEM ONPENEICHUN U OMUCHIBAET €ro KaK MOCTOSHHOE OXKHUIAaHue 00-
LIECTBEHHOCTH MOJAEPKaTh KOMIIAHUIO WM TO, YTO OCHOBHAsI MOTUBALMS YEJIOBEKA BECTHU JIea C IPOAaBLOM, KO-
TOPBIY IpeajaraeT CBOU MPOAYKTHI C TOUKH 3PEHHSI TUIIA U KAYECTBA, )KEJIaEMOI0 U O3KUJAEMOr0 MOKYIaTEIEM.

HexoTopble KpUTUKOBAJIM 3TO ONMPEAEICHUE 3a TO, UTO EMY HE XBATAET KOHKPETHKHU, TOCKOJIbKY OHO B OCHOB-
HOM OTHOCHUTCSI K BIICUATJICHUSAM KJIMCHTOB O KOHKPETHOM pa0oTe U B TO K€ BpeMsl BKJIFOUAET yKa3aHUE Ha peryTa-
LMI0 KOMIIAHUY B OTHOILLIEHUU Ka4yeCTBa €€ MPOAYKTOB U YCIYT C TOUKHU 3PEHUS KJIUEHTOB.

®daKkTUYeCKH UCTEIl JIOJDKCH J0Ka3aTh ()aKT yTPaThl AOBEPHS K €ro PeryTallMd I 3HAYUTEIILHOE )i HEro e¢
cHmwkenre. Ho nanubIi (DakT mpakTHYeCKH HEBO3MOXKHO J0Ka3aTh. TakKe OTCYTCTBYET IPUMEPHBIN NIEpPEUYCHb J10-
Ka3aTenbCTB. MOXXHO IPENOJIONKUTh, YTO IMPUMEPHBIM MEPEYHEM JTOKA3AaTEIbCTB MOTYT SBIATHCS: COKpAaICHUE
YHClla KIIMEHTOB, OTKa3 B paboTe ¢ MapTHEpaMH, pOCT OTPHUIIATEIBHBIX OT3BIBOB KIMEHTOB, B TOM uuciie B CMU n
uHbIe criocoObl. Ho omsATh ke, JaHHbIC JoKa3aTeIbCTBA HANPSIMYIO HUYETO HE JOKa3bIBAIOT U SBIISFOTCS TAKXKE KOC-
BEHHBIMHU, TaK KaK BO3MOJXKHBIEC MPOOJIEMBI MPEATPUATHS BOSHHUKIIM W3-3a MHBIX MPUYWH, HAPUMED, yXyAIICHHE
SKOHOMHYECKOW CUTYAIH B CTpaHe, CHUYKEHUIO COIMAIbHO-KYJIBTYPHBIM ITOTPEOHOCTSIM B TIPOM3BOIMMOM TOBape
WJIM OKa3bIBAEMBIX YCIIyrax, YXyAlICHUsI BHYTPEHHEH paOOThl MPEANPUITHS, CHUKCHUS KaueCTBa ¢ MPOAYKIUU U
T.J.

B cBsi3u ¢ BhILLIECKa3aHHBIM, CTAHOBUTCSI SICHO, YTO UCKU O BO3MEILEHUU Bpella EJI0BOM pemyTaluy IpaKTHie-
CKHU HE YJIOBIIETBOPSIIOTCS, & €CIIM U YAOBJIETBOPSIOTCS, TO B HACTOJBKO MHU3EPHBIX pa3Mepax, YTO NPUYUHEHHBIN
BpeE/Jl ropa3zo BhIIIE, YEM KOMIIEHCALIUS.

B cBs13u ¢ 3THM, ¢ TOYKH 3peHUs aBTOPa, HEOOXOMMO PEIUTh TaHHYIO MPOOIeMy CIEAYIONINM 00pa3oM: HeoO-
XOJIMMO YHHUBEPCAJIU3UPOBATh 10KA3aTENbCTBA, IPUAATh HEKOTOPYIO JOKAa3aTEIbHYIO CHIIy TEM JOKA3aTeIbCTBaM,
KOTOPBIC OpraHU3aIis MOXKET MPEIOCTaBUTh CaMOCTOsTEIbHO. Hanpumep, nmpenocrasieHus rpaguka SKOHOMUYE-
CKOT'O pOCTa OpPraHM3alli{, Ha KOTOPOM OBLI IIPEJOCTaBICH CTaOWIBHBIN POCT, HO MOCIe MyOIUKaIUY Tpe/noia-
raeMoi IMopoYaliel MyOJMKAIMK 3TOT POCT CHHU3WIICS WM BOBCE CTal OTPHIATEIBHBIM, NaHHAs WH(pOpMAaIHs
JIOJDKHA OBITH MOJKPEIUICHa OyXTanTepCKUMHU JaHHBIMH. [IoMUMO 3TOTO, Cya CaMOCTOSTEIHHO, €CIIH TOCUUTAET
HY)KHBIM, MOXKET OTIIPABUTH 3alPOC B OPraHU3aIlNI0, HHPOPMAIIMOHHBIA PECype U T.J. O MPEAOCTABICHUN KOJIHYe-
CTBA TIOJIH30BATEJICH, 03HAKOMUBIINXCS C ITyOJUKAIIMEH, KOJMYECTBE BHIMYIIICHHBIX THPAXEH U T.1., B 3aBUCUMO-
CTH OT BHJIa HH(GOPMAIIMOHHOTO pecypca.

IloMuMoO mMepeurciieHHOr0 BO3MOXKHA aKTyaju3allusi W MNPOBEJCHUE OINpE/ICIEHHON BHEIIHEW, HEe3aBUCUMOM
JKCIIEPTHOH JEATEIHHOCTH B 00JIACTH OIEHKHU BpeNa PEeIyTally, YTO M0 CYTH OOJETrYuT JIOKa3hbIBAaHHUE, TAKKE BO3-
MOJKHO HCITIOJIb30BaHUE B OMpPECIICHHON YacTH 3apyOe HOTO OIbITa MO0 JaHHOMY BOMPOCY, TaK Kak JaHHas Mpo-
Oyiema perieHa B psijie 3anagHbIX CTPaH (3aCTPOUIINK KUIIBIX 3aHUN MMPOBOUT AKCIIEPTHYIO OICHKY HPUTOTHOCTH
3TaHUA HA TIPUTOJHOCTH WX MCIOJIB30BAHS 110 HA3HAYCHHIO, TEM CaMBIM CHHUMasl ¢ ce0sl pUCKH B OyIyIeM, CBS-
3aHHBIE C SKCIUTyaTallueH 31aHui).

Takum 06pa3oM, TaHHBIE MEPHI, JOILKHBI MPUBECTH K HANOOJIEe TOTHOMY M CIIPABEIMBOMY Pa3pelieHHIo IeT O
BO3MEILCHNHY Bpeia, HAHECEHHOMY JI€JI0BOM PEMyTaLUU.
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MHNOHATHUE U CTPYKTYPA AHTUKOPPYIIHUMOHHOI'O TIPABOCO3HAHUA

T'acananueBa A.Ill., acnupaHnr,
KOpuanyecknii MHCTUTYT,
JarecTanckuii rocyiapcTBeHHbI YHUBEPCUTET

Annomauus: agmop pabomvi ommeuaem, Ymo HeCMOMPS HA CYWeCmBo8anue MHO2000paszus N00X0008 K on-
peoenenuro noHamue «NPasoCcoIHaAnUey, Cywecmsayem 00CmamoyHo 0SPaHudeHHbll Kpye 0equuuyutl noHAmus aH-
MUKOPPYNYUOHHOE NpasocosHanue. B oannom uccnedosanuu npugedeHvl U NPOAHATUIUPOBAHBL ONpeOeieHUs aH-
MUKOPPYNYUOHHO20 NPABOCO3HAHUA U3 pabom maxux asémopos, kak Anuee UM., bpoosenu J1.O., I'acnapan I'.C.,
Tomonos H.J[., Kniokosckas U.H. u Opyeux omewecmeeHHbIX Npagosvix ucciedosamenei. Hedocmamxom pac-
CMOMPEHHbIX onpedeneHull, N0 MHEeHUIO d8mopd, A6IAENCs C8e0eHUe NOHAMUL AHMUKOPPYNYUOHHOE NPABOCO3HA-
HUe K Mol 4acmu npago8o2o CO3HAKUs, KOMopoe Onpeoeisem iulilb OMHOUEeHUEe K NPABOBbIM HOPMAM U Mepam no
NPOMUBOOEUCMBUIO KOPPYNYUU, OX8AMbBIBAS JUUL COYUATLHO-NCUXONIOSUYECKULI KOMIOHEHM aHIMUKOPPYNYUOHHO-
20 npasocosHanus. Ananuz pabom, KAcAOWUXC 8ONPOCO8 AHMUKOPPYRYUOHHO2O NPABOCOIHANHUS, NPOBEOCHMHbII
a8mMopoM, NOKA3Al, 4mo CMpPYKmMypd aHMUKOPPYNUUOHHO2O NPABOCO3HAHUA He Dblld paccMompeHa 00CmAamo4Ho
wupoko. Aemop cmamvu NPUOEPIHCUBAETNCS SUNOME3bL O MOM, YO AHMUKOPPYNYUOHHOE NPABOCO3HAHUE ABTIAem-
€Al PA3HOBUOHOCIBIO NPABOBO2O COZHAHUS. ABMOP BbLOENUN KOMIOHEHMbl AHMUKOPPYNYUOHHO20 NPABOCO3HAHUS,
beps 3a 0CHOBY OelleHue aHMUKOPPYNYUOHHO20 NPABOCO3HAHUS HA MPU YCI08HbIX dnemenma. CnedosamenvHo, aH-
MUKOPPYNYUOHHOE NPABOCOZHAHUE, 8 NPEOCMABLeHUU ABMOPA, ABIAEMC (DeHOMEHOM, KOMOpoe BKoUaem & ceds:
AHMUKOPPYRYUOHHYIO NPABOBYIO UOCONOSUI0 U NCUXON02UIO, AHMUKOPPYRYUOHHbIE UEHHOCMHO-NPABO6ble OPUEH-
mayuu u nogedeHyeckuti Komnornenm. lIpogedennuiil anaiu3 cyuecmayiomux oeuHuyuli no3goauL asmopy cghop-
MYIUPOBaAms onpeodeieHue AaHmuKoppynYUOHHO20 NPABOCO3HAHUA KAK PA3HOBUOHOCMU NPABOBO20 CO3HAHUA (UHOU-
BUOYATLHOO, ZPYINOBO20, 0OWECMBEHHO20), CKIAObIBAIOWe20Cs BCLeICHEIUe OCO3HAHUS CYObeKmamy HeobXoou-
Mocmu npeodonenus 1100020 poda KOPPYNYUOHHBIX NPOSAGTEHUL 8 00uecmee U 8bipadcaioujeecsi 8 ONpedesieHHbIX
nammepHax no8edeHUsl, HanpagIeHHbIX Ha NPOPUIAKMUKY U NPe0OOIeHUEe KOPPYRYUOHHBIX NPOAGIEHUL NPABOGbL-
MU CPEOCMBAM U MEMOOAMU.

Kniouegvle cnosa: anmukoppynyuonHoe npagoco3HaHue, KOMNOHEHM, MEPMUHONO2Us, 6UO NPABOCOIHAHUS,
NPUSHAKU, YEHHOCMHbIU 3/1eMeHm

THE CONCEPT AND STRUCTURE OF ANTI-CORRUPTION LEGAL CONSCIOUSNESS

Gasanalieva A.Sh., Postgraduate,
Law Institute,
Dagestan State University

Abstract: the author of the work notes that despite the existence of a variety of approaches to the definition of
the concept of "legal consciousness”, there is a fairly limited range of definitions of the concept of anti-corruption
legal consciousness. This study presents and analyzes the definitions of anti-corruption legal awareness from the
works of such authors as .M. Aliev, L.O. Brodzeli, G.S. Gasparyan, N.D. Gomonov, I.N. Klyukovskaya and other
domestic legal researchers. The disadvantage of the considered definitions, according to the author, is the reduc-
tion of the concept of anti-corruption legal consciousness to that part of legal consciousness that determines only
the attitude to legal norms and anti-corruption measures, covering only the socio-psychological component of anti-
corruption legal consciousness. The analysis of works related to the issues of anti-corruption legal consciousness,
carried out by the author, showed that the structure of anti-corruption legal consciousness was not considered
widely enough. The author of the article adheres to the hypothesis that anti-corruption legal consciousness is a
kind of legal consciousness. The author identified the components of anti-corruption legal awareness, taking as a
basis the division of anti-corruption legal awareness into three conventional elements. Consequently, anti-
corruption legal consciousness, in the author's view, is a phenomenon that includes: anti-corruption legal ideology
and psychology, anti-corruption value and legal orientations and a behavioral component. The analysis of the ex-
isting definitions allowed the author to formulate the definition of anti-corruption legal consciousness as a kind of
legal consciousness (individual, group, public), formed as a result of the subjects' awareness of the need to over-
come any kind of corruption in society and expressed in certain patterns of behavior aimed at preventing and over-
coming corruption manifestations by legal means and methods.

Keywords: anti-corruption legal awareness, component, terminology, type of legal awareness, signs, value ele-
ment
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Y4uurteiBas BaXKHOCTh MPEBEHTUBHBIX MEP B MPEOJOJIEHUN KOPPYIIUOHHBIX MPOSBICHHUH, 8 TAaKkKe KIHOUEBYIO
POJIb AHTUKOPPYIILIMOHHOIO IIPAaBOCO3HAHUS B NPEAYIPEKIACHUN KOPPYILMHU, CUUTAEM LIEIECOO0Pa3HBIM B paMKax
JAHHOTO HCCIIel0BaHus 00Jiee JETaNbHO U3YyYUTh IOHATHE U CTPYKTYPY aHTUKOPPYILIMOHHOTO IIPAaBOCO3HAHMS.

I'oBOpst 0 MOHATHN U CTPYKTYpE aHTUKOPPYNLIHMOHHOIO MPABOCO3HAHMSA OTMETHUM, YTO B paMKax JaHHOTO HC-
CIIeZIOBAaHMSI OHO OyZET PaCCMOTPEHO CKBO3b MPU3MY MPOU3BOAHOTO XapaKTepa OT KaTerOphH MPaBOCO3HAHKE, KaK
oIuH ero BuIoB. OIHAKO 3TO HE MCKIIIYAET aHAJIN3 UHBIX IOAXO0A0B K JaHHOH NIPaBOBON KaTETOPHU.

YuuThIBas CyIIeCTBOBaHHE MHOTO00PA3HA MOIXOA0B K OMpPENEICHHUIO MOHITHE «IIPaBOCO3HAHNEY», BEChMa YAH-
BUTEIILHBIM, Ha HAlll B3TJIS, SBJSETCS BECbMa OTPAaHUYEHHBIA Kpyr NeUHUALMNA MOHATHS aHTUKOPPYMLHOHHOE
[PaBOCO3HAHUE, IPEICTABICHHBIX B FOPUIMUECKON HAyKe.

Tak, KmokoBckast M.H. [6] paccmaTpuBaeT aHTHKOPPYHIIMOHHOE MPABOCO3HAHUE KaK KOMIIOHEHT MPaBOBOTO
CO3HaHWUsI, BBIICTIEHUIO KOTOPOTO 0OBEKTHBHO CIIOCOOCTBOBAIA PACIIPOCTPAHEHHOCTh KOPPYIILUH, a TAKXKE yCI0XK-
HEHHE COLIMAIBHBIX OTHOLIEHUH B obmiectse. [Ipu 3TOM, Kak cripaBeyInBO OTMEUYAETCsl aBTOPOM, «(PyHKIIMOHATIb-
HOE Ha3HA4YeHHE aHTUKOPPYILHMOHHOTO IPAaBOCO3HAHUS COCTOMUT B BOCIIPHUATUHN OTPA’KCHUU U BBIPAKEHUU B (Hop-
Max MPaBOBBIX 3HAHUI U OI[CHOK MOBEJCHUS, CBSI3aHHOTO (WM, BO3MOXKHO, CBSI3aHHOTO) C KOPPYIIIHEH; B peryJis-
TUBHBIX BO3MOXHOCTSX TpaBa U 3PPEKTHBHOCTHU €T0 MPUMEHEHUS ISl IPABOMEPHOTO pa3penieHus mpobiaeM, cro-
POB, BO3HHMKAIOIIMX B 3KOHOMHYECKOW, COLUAIBHO-KYJIbTYPHOH, aAMUHUCTPAaTUBHO-TIOIMTHYECKON cdepax, pea-
JIM3AIUH TPaB U 3aKOHHBIX MHTEPECOB YYACTHUKOB MPABOOTHOIIEHHH, a TAaKXKe B CO3/IaHUU YCIOBUU MPOTUBOIEH-
CTBUS KOppyIIm» [6].

CrpoeBa O.A. ompenenseT aHTUKOPPYHLIMOHHOE MPAaBOCO3HAHUE KAK «CHCTEMY CBA3EH MEXIy MOHUMAaHUEM
IpaBa, COBOKYIHOCTBIO MPEICTABICHUH, BBIPAKAIOLIMX OTHOLICHUE T'OCYIAPCTBEHHBIX CIIY>KAIIUX K KOPPYIILHH,
3aKOHOAATENILHO YCTaHOBJICHHBIX MPABWJI, BRIPAKEHHBIX B BHJE 3alPETOB, OIpaHMYCHUH, TpeOOBaHUH, YCTaHOB-
JICHHBIX JIJISl TOCY/IapCTBEHHBIX CITYKaIllUX, CIeJJOBaHHE KOTOPBIM MpemnoaraeT (GopMUpoBaHue YCTOHUYNBOTO aH-
TUKOPPYNLMOHHOTO noBeneHus» [12]. B nanHOM ompeneneHuH MpoCiieXHBaeTCA OIHA M3 OCHOBHBIX TEHACHLUM
OOJIBIIMHCTBA CYIIECTBYIOIIUX MOJAXOMIOB K JNEPUHUIMHA aHTHUKOPPYIIIMOHHOTO MTPABOCO3HAHHMS, KOT/Ia OHO TPaK-
TyeTCs MPUMEHUTENIBHO K JIOJKHOCTHBIM JIMIIaM OpPraHOB FOCYAApCTBEHHOM BJIACTH, MPAaBOOXPAHUTEIBHBIX Opra-
HOB M T.II. B psne ciyyaeB 310 00yclioBIE€HO TeM, YTO, KaK [IPaBUIIO, UCCIEA0BaHUs (PeHOMEHA aHTHKOPPYILIMOH-
HOT'O MPaBOCO3HAHUS MPOUCXOAAT UIMEHHO B KOHTEKCTE JESITEIbHOCTH TOCYJapCTBEHHO-BIACTHBIX CTPYKTYP M UX
JTOJKHOCTHBIX JIHII.

Taxoke BCTpedaeTcs ONpeAeiIeHHue aHTUKOPPYNLMOHHOTO MPAaBOCO3HAHMS KAaK YacTH MPAaBOCO3HAHMS, OIpese-
JSIFOILEH «OTHOIIEHHE OTIENBHOrO IPaXKAaHMHA M BCEro o0IIecTBa K HOpMaM IpaBa, pPerjaMeHTHPYIOLUIMM aHTH-
KOPPYIIMOHHYIO MOJIMTHKY TOCYAapCTBa U MEPHI 10 MPOTHBOJACHCTBUIO KOPPYMIUMY [5] MTHOO0 KaK «BBICIINHA YpoO-
BEHb TICUXMYECKOTO OTPAKEHUS M PEryJISIUH aHTHKOPPYIIIMOHHBIX YCTAHOBOK, HEOOXOAUMBIX sl OPMUPOBA-
HUS TO3ULIUN OTHOCUTEIBHO KOppymuum» [1].

HenocraTkoM BhIIIENPHBEACHHBIX ONPENEICHNN, Ha HAIll B3IJIAJ SIBIAETCS CBEJIECHUE MOHITHS aHTHUKOPPYIIIH-
OHHOE TNPaBOCO3HAHHE K TOW YacCTH IMPABOBOIO CO3HAHUS, KOTOPOE OMpEnessieT JUIIb OTHOIIEHHE K MPaBOBBIM
HOPMaM M MepaM M0 NPOTUBOJCHCTBUIO KOPPYIILUH, OXBATHIBAs JIMIIb COLHAIbHO-TICUXOJOTHUECKU KOMIIOHEHT
AHTUKOPPYILIMOHHOTO NPaBOCO3HAHMA. BMecTe ¢ TeM, aHTUKOPPYNLIMOHHOE PAaBOCO3HAHUE BBIPAXKAETCS HE TOJb-
KO B CYOBEKTHUBHBIX MPEICTaBICHUAX O HOPMax IMpaBa, Mepax Mo MPOTHBOJAEHCTBHIO KOPPYIIIHH, HO U B TOTOBHO-
CTH peaiu30BaTh 3TH YCTAaHOBKH B COOTBETCTBYIOILYIO NOBEACHYECKYIO aKTHBHOCTh. TakuM 0Opa3oM B JaHHBIX
ONpeAeICHHUSIX UCKITIOUEH U3 MO 3pEHUS TIOBEJEHUYECKUN KOMIIOHEHT aHTUKOPPYILIMOHHOTO [TPaBOCO3HAHMSL.

Heckonpko mHast neduHUIMEN MOHATHS «aHTHUKOPPYNIIMOHHOE MPAaBOCO3HAHWE» SBISIETCS NpPEIOKEeHa Tpo-
(heccopom I'omonoBeiM H.JI., KOTOpBI onpenesnseT ero «kKak BUI IPaBOCO3HAHHUs, KOTOpoe (GopMHUpyeTcs B MPo-
necce (yHKIMOHUPOBAHMS M Pa3BUTHsI COBPEMEHHOTO OOILIECTBA Y OTIAENBHBIX WHAWBUAOB, COLHAIBHBIX U MPO-
(heccHOHAIBHBIX TPYIIL, TPAXKJAHCKOTO OOIIECTBAa ¥ TOCYJAPCTBA B LIEJIOM I10]T BO3/ICHCTBHEM ITOHMMaHUs HE00XO0-
JMMOCTH TIPEOJIOJNICHUS] KOPPYIIIMOHHBIX sIBIICHUN B oOmiectBe» [4]. JlanHas GpopMynupoBKa, Ha HaIl B3I, SIB-
JsIeTCsl HECKOJIbKO 0000111eHHOH 1 TpeOyeT OoblIei 1eTaau3amnny.

Cxoxee onpenenenue naercs u 'acnapsHom I'.C., cunTarommi, 4T0 «aHTUKOPPYILIMOHHOE TIPaBOCO3HAHUE SIB-
nsieTcst 0coOBIM BHIOM TPAaBOCO3HAHUS, KOTOpoe (GopMupyercsi B Tiporiecce (pyHKIIMOHUPOBAHUS U PAa3BUTHUS CO-
BPEMEHHOTO OOIIECTBAa Yy OTAEIBHBIX CONMANBHBIX U MPO(eCCHOHATIBHBIX TPYII, HHANBUIOB, TOCYAapCTBA U Tpa-
JKTaHCKOT'O 00IIeCTBa B LEJIOM 0] BO3ACHCTBHEM HEOOXOIMMOCTH UCKOPEHEHUS! KOPPYILIMOHHBIX SIBJICHUH B 00-
IIECTBE, U NPEIMETHO HAIPABJICHO HAa 60pbOY C 3TUM HETaTUBHBIM COLMAIILHBIM SIBJIEHHMEM IIPABOBBIMU CpPEICTBa-
MH 1 Metomamm» [3]. Kak BUIHO aBTOp HECKOIBKO PACIIMPHI ONpeNesICHHe, MpeaokeHHoe npodeccopom I'omo-
HOBbIM H.JI[, moguepkHyB 0coOBIi XapakTep aHTUKOPPYIIHOHHOTO paBoco3HaHus. JJaHHOe onpeneeHue sSBIseT-
Csl IOCTATOYHO €MKHM, OTpaXkaeT creln(UKy aHTHKOPPYIIIMOHHOTO MPaBOCO3HAHUS M €T0 MPEeIMETHYIO HalpaB-
JIEHHOCTb Ha 00pb0Y ¢ KOPPYILXOHHBIMU IIPOSBICHUAMH.
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PaccMaTpuBas aHTUKOppPYNIIMOHHOE MTPAaBOCO3HAHKME KAaK OJUH M3 BHIOB IIPaBOCO3HAHMSI, BMECTE C TEM HEINb3S
YTBEPXKAaTh O TOXKAESCTBEHHOCTH ITHX KaTeropuidl. HecMoTps Ha Hanwmuue psja oOMMX MPU3HAKOB, TAKWX KaK yBa-
JKEHHUE K TMpaBy, 3aKOHY, BBICOKHE STHYECKHE CTaHIAPThl CyOBEKTOB MpaBa, aHTUKOPPYIIIHOHHOE MTPaBOCO3HAHME
UMEET CBOIO CIIeU(HKY, TO3BOJISIONIYIO BBIACIUTH €r0 CPEAN MPOYMX BUAOB MPaBOCO3HaHUs. Tak, B 4aCTHOCTH,
AHTUKOPPYIIIMOHHOE MPAaBOCO3HAHUE OTINYAIOT «YETKOE MOHUMAaHHE CYIIHOCTH SIBJICHHS KOPPYILHUH, HETEPIU-
MO€ OTHOIIIEHHE K KOPPYIIIUH, CTPEMJICHHE MPOTUBOACHCTBOBATH €if, 3HAaHHE MPABOBBIX MEXaHW3MOB MPOTHBO-
JEHCTBUS KOPPYIMIIMOHHBIM MPOSBICHUSIM U TOCYJaPCTBEHHOW aHTUKOPPYIIMOHHONW HOIUTUKU» [4].

Brigensas aHTHKOpPYNLMOHHOE IMPAaBOCO3HAHME B KauecTBE KOMIIOHEHTa IMpaBOBOTO co3HaHus KitokoBckas
W.H. Taxxe yKasplBaeT Ha HAMWYHE y aHTHKOPPYHIIMOHHOTO TPAaBOCO3HAHUS XapaKTEPHBIX MMPU3HAKOB, CPEIN KO-
TOPBIX:

- BOJICTIPOSIBJICHHE TIPH HECOTJIACHU WU MPOTHBOACHCTBUU KOPPYNLUUOHHBIM JICHCTBUSIM WIM HAMEPEHUSIM UX
COBEPIIINTE;

- BOCIIPHATHE, OTPAKEHHE U BBIpaXKEHHE B (JOPME ITPABOBBIX 3HAHUH U MTPABOBBIX OIIEHOK TOBEICHHUS JIFOACH;

- TIpOsIBIIEHHE B Tpolriecce GOpMUPOBaHMUS MPABOBOM YaCTH aHTUKOPPYNIUOHHON MMOTUTHKH M OKa3aHUE OIpe-
JIEJISIOIIEr0 BIMSHUS Ha BCIO aHTUKOPPYIIIMOHHYIO MOJIUTHKY rocyAapcTBa U T.A4. [6]

Ha ocHoBe mpoBenéHHOTO aHANMM3a JePUHANNN aHTHKOPPYTIIHOHHOTO TIPaBOCO3HAHUS, a TAK)KE €Tr0 MMPU3HAKOB,
npezsiaraeM ClIeAyIolee ero onpe/elieHre: aHTUKOPPYIIIMOHHOE MPaBOCO3HAHNE MPEJCTABISIET cOO0M pa3HOBU/I-
HOCTh MPaBOBOTO CO3HaHUs (MHIUBHUIYaJbHOTO, TPYIIOBOTO, OOIIECTBEHHOIO), CKJIABIBAIOIIETOCS BCIECICTBHE
OCO3HaHUs CyOBeKTaMU HEOOXOAMMOCTH TPEOIONIEHHUS JTF000T0 poJia KOPPYIIIMOHHBIX MPOSBICHUN B 00IIECTBE U
BBIpaXKaroIeecss B ONpe/IeNIEHHBIX MTaTTepHaX MOBEJICHNs, HAPaBICHHBIX Ha MPO(UIAKTHKY U MPEO0JIEHHE KOp-
PYIIMOHHBIX TPOSIBIICHUH PAaBOBBIMU CPEICTBAM U METOJIaMH.

Crnenyrouuii Borpoc, Moaseskalini pacCMOTPEHUIO B paMKaX JJaHHOW CTaThbU — 3TO CTPYKTypa aHTHKOPPYIIH-
OHHOTO TNPaBOCO3HAHM. bymyuu, 1Mo HamIeMy MHEHHIO, OJJHAM W3 BHOB MIPABOBOTO CO3HAHWSI, aHTHKOPPYIIINOH-
HOE TIPaBOCO3HAHUE IO CBOCH CTPYKTYpE CXOKE C HUM, OJJHAKO HEe aOCOIIOTHO HICHTUYHO.

AnHanmu3 paboT, TaK WM MHA4YE KAcaloUIMXCS BOMPOCOB aHTUKOPPYIIIMOHHOTO MPaBOCO3HAHUS, MPOBEACHHBIN
aBTOPOM, TIOKa3aj, YTO CTPYKTypa aHTHKOPPYIIIMOHHOTO MPaBOCO3HAHMS He Obllla pacCcMOTpeHa B paboTax yde-
HBIX paHee 32 PeIKUM HCKItoYeHneM. OIHUM U3 TaKUX MCKITIOUEHUH, HAWIEHHBIM B IIPOLIECCE UCCIIEAOBAaHUS TEO-
petudeckoit 6a3bl, ctanu crathi A.A. UymikuHa [13], KOTOPBIN BRIACIWI B CTPYKTYPE aHTUKOPPYIIIMOHHOTO Mpa-
BOCO3HAHUS JIBa DJIIEMEHTA!

- aHTUKOPPYIIIUOHHAS TIPABOBast UICOJIOTHS;

- aHTUKOPPYIIIHOHHAS TPaBOBas TICUXOJIOTHSI.

AHajioruuHas Mo3uIus NPECTaBlieHa U B HEKOTOPBIX HHBIX paboTax [9].

Kax BumHO, aBTOpHI, paccMaTpuBasi aHTUKOPPYIIIIMOHHOE MPABOCO3HAHUE KaK Pa3HOBUIAHOCTH MPABOBOTO CO3-
HaHUS, BBIIETUM T€ KOMIIOHEHTHI IMOCIEIHEr0, KOTOpPbIe IMPHU3HAIOTCS TPAaJUIMOHHBIMA M BBLAENSIOTCS B €ro
CTPYKType OOJBIIMHCTBOM YYEHBIX, M IPUMEHWIHN UX B KAYECTBE JIEMEHTOB CTPYKTYPHI, HCCIEIyeMOil B HACTOS-
mem naparpade mpaBoBoil KaTeropHH.

HecMmotpst Ha 060CHOBaHHOCTH MOTIOOHOM MO3UINH, CYUTAEM TaKOW MOIXOM K CTPYKTYpE aHTHKOPPYIIIHOHHOTO
MIPABOCO3HAHMS Y3KUM U HY)KJTAIOLTUMCS B JJOTIOJTHEHHUH.

B cBs13u ¢ TeM, YTO HA MOMEHT IPOBEICHHS UCCIIEA0BATEIbCKON pabOThl HAMU He OBLITM OOHAPY>KEHBI TO3ULIUH
WHBIX YYEHBIX OTHOCUTENIBHO CTPYKTYpBI HCCIENyEMON KaTEropruu, CUNTAEM BO3MOXKHBIM IEPEHTH K paccMoOTpe-
HUIO TIO3HIINY aBTOPA HACTOSIIETO UCCIETOBAHMS 110 TaHHOMY BOITPOCY.

Kak ObUTO y’kKe 0OTMEUEHO BBIIIE, aBTOP JaHHOTO HCCIEOBAHUS MPHJICPKUBACTCS THIIOTE3bI O TOM, YTO aHTH-
KOPPYINLHNOHHOE MPABOCO3HAHHUS SIBIIETCS PAa3HOBUIHOCTBHIO NMPABOBOI'O CO3HAHMs. BBIIENssl KOMIIOHEHTH! aHTH-
KOPPYIIIMOHHOTO MPAaBOCO3HAHHMS, aBTOP Opai 3a OCHOBY JieJICHHE aHTHKOPPYIIIHOHHOTO MPaBOCO3HAHMUSI, KaK H
COOCTBEHHO TIPAaBOBOTO CO3HAHUSI, HA TPH YCIIOBHBIX dJIEMEHTA!

- 3HaHHE O IIPaBE;

- OTHOLLIECHHE K TIPaBY;

- IPaBONIPUMEHEHHE.

B nmaHHOM KiIFOYE AHTHUKOPPYMIIMOHHOE MPaBOCO3HAHME OYAydYd CIIOXKHBIM, CTPYKTYPHO-IU(EpEeHIHpO-
BaHHBIM (DEHOMEHOM, BKIIIOUAET B ceOs YETHIPE KIIOUEBBIX DJIEMEHTA!

- aHTUKOPPYIIIIMOHHAS TIPABOBas UICOJIOTHS;

- aHTUKOPPYIIIUOHHAS TIPABOBas TICHXOJIOTHUS;

- aHTUKOPPYILHOHHbIE IEHHOCTHO-TIPABOBbIC OPUECHTALINN;

- BOJIEBOM WJIM TIOBEJICHUYECKUI KOMIIOHEHT.

Packpoem KakapIii U3 BBIIIETIEPEUNCICHHBIX 3JIEMEHTOB, 00pa3yIOIMUX CTPYKTYPY aHTHKOPPYIIIHOHHOTO Tpa-
BOCO3HAHUS.
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AHTUKOpPPYIIIMOHHAS MIPaBOBas UJCOJOTHUS BBICTYIAET PAllMOHAIBHBIM 3JIEMEHTOM CTPYKTYPBl aHTHKOPPYIILHU-
OHHOTO IIPaBOCO3HAHMS U BKIIIOUYAET B ce0sl 3HAHUS O KOPPYILMH, €€ BUIAX U NPOSIBICHUIX, HETATUBHON COLMAIb-
HOHU CYIIHOCTH, W/I€U, CMBICIIbI, yCTAHOBKH, KACAIOIIMECS KOPPYILMHY, a TaK)Ke 3HAaHHE aHTUKOPPYNLHUOHHOIO 3a-
KOHOAATENILCTBA U CYIIECTBYIOIIUX HAMPAaBICHUAX OOPHOBI C KOPPYMIHMOHHBIMH POSBICHUSMHU.

UymkuH A.A. onpeaenseT aHTUKOPPYNIMOHHYIO ITPABOBYIO UEOJIOTHIO B aHAJIOTHYHOM KOHTEKCTE KaK «COBO-
KYITHOCTb B3[JISIA0B, UJI€H, MHEHUN O HETATUBHOW COLMAIBHOM CYITHOCTH KOPPYIILUH, O TOH yrpo3e, KOTOPYO OHA
NpeACTaBiIsIeT OJIArOCOCTOSHUIO KaK BCETO TOCYAapCTBa, TaK U OTACIBHBIM €ro MHCTUTYTaM, IPUYMHAX U TIOCIIe -
CTBUSIX KOPPYIIINH, a TAKKE BO3MOKHBIX HaIPaBICHUSIX MPOTUBOAEHCTBUA eit» [14].

B monorpadum «llpoTrBoaeiicTBIe KOPPYIIMH: HOBBIE BRI3OBED [9] mpeuiaraercs 6omee TakoHUIHas HopMy-
JIMPOBKA MOHATUS «AHTHUKOPPYILMOHHAS IPaBOBasi UACOJIOTHS», KAK «COBOKYIHOCTD B3IJISIIOB M HAYUHBIX HIEH O
KOpPYIIHMK KaK HEraTHBHOM COLMANbHOM siBJIeHUW» [9]. HemoctaTkoM maHHOW (OpPMYIMpPOBKHM, HA HAIl B3I,
ABJISIETCS OIIPEIENICHUE €€ KaK COBOKYIHOCTH Hay4HBIX HJEH, B TO BpeMsI KaK aHTUKOPPYILMOHHAS HJI€0JIOTUs XO-
TS ¥ BBIPAXKAeTcs B MIESIX, OAHAKO HE HCKIFOUUTEIbHO HAyYHbIX.

Crnenyer orMeTuTh, 4To B Poccuiickoit denepannu OCHOBbI aHTUKOPPYIIIMOHHOW MPaBOBOW HJIEOJIOTHUHU YKe
3aJI0’K€HBl Ha TOCYJapCTBEHHOM ypoBHeE. B mepByro ouepens 3TO BBIpaXKEHO B TOM, 4TO MyHKTOM 43 CrpaTteruu
HaIMOHANBHON Oe3omacHocTH Poccuiickoit deneparun [7] KOppymus onpenensieTcss B KayecTBe OJTHON U3 ee yT-
po3, a mynktoM 46 Ctpateruu [7] oTMedaeTcss HeOOXOAUMOCTE CO3JJaHUsl aTMOC(ephl HETEPITUMOCTH KOPPYILIUU B
oO11ecTBe B CHITy KpaliHe HETaTUBHOI'O XapaKTepa JaHHOTO COLMaIbHO-IIPABOBOTO SIBJICHUSI.

Kak crnenctBue, cpenu KiIO4EBbIX BEKTOPOB TOCYIAPCTBEHHOM IONUTHKH BBIAEJICHO COBEPILICHCTBOBAHUE HOP-
MaTHBHO-TIPAaBOBOH periaMeHTalNy NPEAyNpeKICHNUs KOPPYILUH, a Takxke OOpbOBI C HEll, a «colMaIbHbIE OXKHU-
JTaHUSI B 3TOM HaIlpaBJIeHUM HALIUIM OTPaKEHHE MPEXKJE BCEro B 3aKOHOAATENBHBIX Mepax IO MPecedyeHUIo Kop-
pynuum» [2].

Bwmecte ¢ TeM roBOpuTh 00 yCTOWYHBOCTH M 3(()EKTHBHOCTH aHTHUKOPPYHIIMOHHOW MPaBOBOUW HIEONOTHH B
CBETE UMEIOLINXCS HA CErONHSIIHUI JIeHb CTATUCTUYECKUX JaHHBIX 00 YPOBHE KOPPYNIIUOHHON MPECTYIMHOCTH B
Hallleil cTpaHe, KOTOpble OyAyT paccMOTpeHbI Ooliee MOAPOOHO B Apyroi paboTe, BechbMa 3aTpyTHHUTENBHO. Bee
JIeJI0 B TOM, YTO ACTEPMHUHAHTBHI, NPU3HAKH, a TAKKEe MOCIECACTBHA KOPPYILHMOHHBIX MPOSBICHUI 3a4acTylo Ha-
CTOJIBKO CJIOXKHBI M 3aITyTaHbl, YTO OAHOTO TOJBKO 3aKOHOAATENLHOTO PETyIUPOBAHUS HEAOCTATOUHO /ISl PeICHUS
npobiemsl. Kak ciieficTBrue 0co0yI0 poiib M 3HAYMMOCTh MTPUOOpETacT aHTUKOPPYIIIMOHHAS TIPABOBasi UICOJIOTHS B
KOHTEKCTe (YOPMHUPOBAHUS aHTUKOPPYIIIHOHHBIX IPABOBBIX YCTAHOBOK.

AHTHKOPPYIILIMOHHASI NIPAaBOBAasl IICUXOJIOTHS SIBIISIETCS SMOLMOHAIBHBIM 3JIEMEHTOM CTPYKTYpPBI aHTHKOPPYII-
IUOHHOTO MPAaBOCO3HAHHMS, KOTOPBIH BKJIIOUAET B c€0SI COBOKYITHOCTh MPABOBBIX YYBCTB, KEIAHUN, SMOIMHA | Tie-
PEeXUBaHMIA, KOTOpPBIE POPMUPYIOT B CO3HAHHU JIIOJIEH HETATHBHYIO OIIEHKY KOPPYIIIIMU BO BCEX €€ MPOSIBICHHSX.

[lo muenuto YUymkuHa A.A. «aHTUKOPPYILMOHHAS NPAaBOBasi MCUXOJOTHSI - COBOKYITHOCTh UYBCTB, 3MOIIMH,
TIepeKUBAHUM, HACTPOSHUH, TIPUBBIUEK, ONPEACIAIONINX HETATUBHYIO OLIEHKY KOPPYIMIIHHU U SBJISIOLINXCSA OCHOBOU
npaBoMepHoro noseaeHus» [13]. Ha Hamr B3risia ykazaHue Ha TO, YTO aHTUKOPPYHIIMOHHAS TPaBOBasi TICHXOJIOTUS
BBICTYIIaeT 0a3MCOM IPAaBOMEPHOTO MOBEACHUS SBISIETCS HM3JIHUILIHUM, MOCKOJBKY aOCOJIIOTHO BCE KOMIIOHEHTHI,
o0pasyrolmue aHTUKOPPYIIXOHHOE MPABOCO3HAHME B KOHEYHOM HMTOre (POPMHUPYIOT €ro HOBEACHUYECKUN KOMIIO-
HEHT, KOTOPHII U BBIpaXKaeTcad B TOTOBHOCTH K MPaBOMEpHON aedarenbHOCTH. OIHAKO, €CIIU YUeCTh, YTO 3a4acTyIO
nro0b1e teopMalu U U3bSHBI, IPUCYIINE aHTUKOPPYILIMOHHOMY NPAaBOCO3HAHMUS B MOCIIEIHEE BPEMSI, SIBISIOTCS
CJICZICTBUEM OTPHLATENHLHOIO BOCIPHUSTHS CYILECTBYIOIINX HOPMAaTUBHBIX TPEOOBAHUI B CO3HAaHUM JIIOJIEH, BEpO-
ATHO aBTOpP TaKUM 00pa3oM MMOAYEPKHYI 0oJjiee BECOMYIO POJIb aHTUKOPPYIIIHOHHON MTPaBOBOM IICUXOJIOTHHU HEXe-
T aHTUKOPPYTILIMOHHOM MPaBOBOH HIEOJIOTHH B 00ECIIEYCHNN IPABOMEPHOTO MOBEACHUS CyOHEKTOB TpaBa.

Takxe CyIecTBYET OIpeeIeHHe aHTUKOPPYIIIMOHHON NMPAaBOBON IICHXOJIOTUM B KaueCTBE «OTPAKEHUS OTHO-
IIEHUA HACEJeHHA K MpPOsABICHHAM Koppyniwm» [8]. CunrtaeM Takoe ompesiesieHHe CIUIIKOM JaKOHWYHBIM U He
OTpaXkarolllUM BCEN CYIIIHOCTH JTAHHOM KaTEerOpHH.

BaxxHO OTMETHUTB pa3pbIB MEXAY aHTHKOPPYNIIMOHHON MPAaBOBOW MAEOIOTHENH U aHTUKOPPYNLUOHHOMN MpaBo-
Basi rcuxosioruerd. Ilocnennssi xapakrepusyercsl 3aMEeTHBIM OTCTaBaHMEM B CBOEM DPa3BUTHH, YTO OOYCIOBIECHO
TakUMH (PaKTOpaMH, KaK:

- JUTUTEIHHOCTH TMPOIIECCOB M3MEHEHNS OOIIIECTBEHHOTO CO3HAHMS,

- IIIyOMHHOM JedopMaluii aHTUKOPPYIIMOHHOTO PAaBOCO3HAHUS, XapaKTepHOT'o I TpaskAaH Hallel CTpaHbl;

- HICTOPUYECKOI caMOOBITHOCTBIO Pa3BUTHS HAIlIEH CTPaHBI, @ TAKXKE MEHTAJIbHBIMU OCOOCHHOCTSIMH HAaceJIeHus,
KOTOpbIE U NPEOIPEEIISIOT CKJIOHHOCTh K KOPPYILIUY;

- aHOMHEW aHTUKOPPYIIIMOHHOTO MTPABOCO3HAHMSL.

[Ipeononenue nepevnciIeHHbIX JECTPYKTHBHBIX (PaKTOPOB BOSMOKHO JIHIIb «IPU OCO3HAHWU HETaTUBHOI'O BO3-
JEeHCTBUSL KOPPYILMU, BOCIUTAHUSA U KYJIbTUBUPOBAHUS IPEIPACIOIOKEHHOCTH PAaclEHUBAaTh YCTAHOBIJICHHBIN
NpaBOBOHM MOPAIOK, EHHOCTH, rapaHTupoBannble Konctutynuein PO u ee paboTocnocoOHOCTs Kak MpOsIBICHHUE

18



International Law Journal 2021. Tom 4. N23.

CHPaBEATIMBOTO 3aKOHA, P KOTOPOM BO3pacTaeT JIETUTUMHOCTh BIACTH, COOCTBEHHOE BHYTPEHHEE CTPEMJIICHUE K
TpaBJe, 3aKIIFoYaronIeecs B crpaBeaTuBoCcTH OCHOBHOTO 3aKOHA M HIICOJIOTHH Pa3BUTHS CTpaHbD» [16] Kak co cTo-
POHBI TOCYTapCTBEHHO-BIACTHBIX CTPYKTYP, & TAKXKe UX JTOJDKHOCTHBIX JIUII, TaK ¥ PSAAOBBIX TPakIaH.

B KOHTEeKCTE aHTHKOPPYIIMOHHOTO MPAaBOCO3HAHMS LEHHOCTHBIM 3JIEMEHT €ro CTPYKTYpBI MPHOOpETaeT 0co-
Oy10 akTyanbHOCTh. MBI cornacHbl ¢ MHeHHEM CucakbsiH A.K., 4To «cTaOmiIbHBIE HOPMAaTUBHO-LIEHHOCTHBIE MIPEI-
CTaBJICHUS WHIMBHUIA COCTABIISIOT COBOKYITHOCTH €TO MPAaBO3HAYNMBIX YCTAHOBOK, OIIPENEISs TEM CaMbIM CTepeo-
TUIHOE MOBEJCHUE B KOHKpeTHOU cuTyauumn» [11]. B To ke BpeMsi, Henb3sl He coriacuThed U ¢ nmosunueit Lles-
yeHko M.B., KoTopblii 0TMeUaeT, 4To «colHaibHas ACHCTBHTENBHOCT ONMpEAeIsieT HEHHOCTHO-HOPMAaTUBHOE OC-
HOBaHHE COIMOKYJIHTYPHOTO TIOBEIEHUS, Tpe0diafanne HOPMAIBHBIX JIN00 JEBHAHTHBIX 00pazoB» [15].

HckaxkeHHasi cuctema IIEHHOCTEH M OTCYTCTBHE BEPXOBEHCTBA B HEH aHTUKOPPYIIIMOHHBIX MPAaBOBBIX YCTaHO-
BOK BBUIMBAIOTCS B KOPPYNUMOHHYIO MaHepy moBeaeHus. Kak cienctBue, Mbl HaOmromaeM KapTUHY IIHPOKOTO
pacipocTpaHeHHs KyJIbTa KOPPYNIIMOHHON MeSTeNbHOCTH, KOT/Ia IOMHUHAHTHAS [IETh KU3HHU JIOACH, COCTOAIIAs B
JIOCTHKEHUH (PMHAHCOBOTO MPOIBETaHMSI, OOYCIaBIUBAET IOMyCTUMOCTh B CO3HAHWH JIOJEH BO3MOXXHOCTH €€
JOCTHIXCHUA JIFOOBIMU Cpe€acTtBaMu, B TOM YHMCJIC U KpUMHUHAJIbHBIMU.

Taxkum O6p330M, HMCHHO HCHHOCTHO-IIPABOBLIC OPHUCHTAILINH, MO HAICMY MHCHHIO, BBICTYIIAIOT TEM CMBICIIO-
00pa3yrmuM KOMIIOHEHTOM, Ha KOTOPOM CTPOHTCSI aHTHKOPPYIIIIMOHHOE TIpaBoco3HaHue. BmecTe ¢ TeM, He cre-
IyeT 3a0bIBaTh O IBYCTOPOHHEM XapaKTepe CBs3el MEXIy LEHHOCTHO-IPAaBOBBIMH OPUEHTALMSIMH M aHTHKOPPYTI-
LUOHHBIM IPaBOCO3HAaHUEM. HBIMU CIOBAMM, TOT WM WHOW YpPOBEHb AHTUKOPPYILMOHHOI'O IIPaBOCO3HAHUS
(hopMupyeT WHTEpeCHl U MOTPEOHOCTH CyOBEKTa, a TIOCIEIHNE, B CBOIO OYepe/b, — [ICHHOCTHBIE OPUECHTAIIH JIY-
HOCTH.

[ToBeneH4Yecknii KOMIOHEHT aHTUKOPPYIIIMOHHOTO MPAaBOCO3HAHMS XapaKTepU3yeT TOTOBHOCTh CyObeKTa mpa-
Ba K ACATCIBHOCTH B MNpCACiiax I[O3BOJ]CHI/II\/'I " 3a1p€TOB, YCTAHOBJICHHBIX aHTUKOPPYIIIMUOHHBIX 3aKOHOAATCIILCT-
BOM. Kak M3BEeCTHO «BBICIIEH MENBIO TPABOBOM COIMATTM3AIINH ABISIETCS 00pa3 AeWCTBUI JIMYHOCTH COTJIACHO TIpa-
BOCOJIMIAPHBIM KATErOpUsSM — TPaJIUIMOHHOE IMPABOMOCIYIIHOE MOBEACHHUE KakK MEpMaHEHTHas OCOOEHHOCTH
HPaBCTBEHHOTO WHIMBH/A MPU YCIOBHHU, YTO 3aKOH COONIONACTCS JTUIIOM HE TOJBKO MCXOAS U3 COOOpaskeHHi cOo-
JTUIapHOCTH C TIPaBOM, HO CKOpee M0 HACTOSITeTbHOW HPaBCTBEHHOM MOTPEOHOCTH BECTH ce0s MPaBOMEPHO, a 3Ha-
YuT, JoCTOMHOY [11].

[oBeneHueckuii KOMIIOHEHT aHTHUKOPPYIIIHOHHOTO MPAaBOCO3HAHMS BBIPAKACTCS B PEIICHUH JIMIIA BECTU CEOs
oTpeieNIeHHBIM 00pa3oM, 00eCTIeUNBaONUM MUHUMU3AIUIO KOPPYIIIMOHHBIX MTPOSBICHHIA, YTO MPEIoiaraeT He
TOJIKO BO3/IEp’KaHUE OT JIMYHOTO YYacTHsl B KOPPYIIIMOHHBIX CXeMaX, HO M «aKTUBHOE MPOTHBOICHCTBHE BCEMH
MIPABOBBIMH CITOCOOAMM HAMEPEHUSIM T10 OCYIIECTRBICHUIO UX APYTUMH JIMaMu (00beIMHEHUSIMH )» [ 16].

HOI[BO,I[H HUTOI' MOXHO OTMETUTD, UTO NMOHATHEC aHTUKOPPYIIIMOHHOC ITPAaBOCO3HAHNUEC OTIMYACTCA OTHOCUTCIIb-
HO CJIa0OW HayYHOH Pa3pa00TaHHOCTBIO, YTO CIYXKHUT TOJATBEPIKIACHUEM HEJOCTATOYHOTO BHUMAaHUS K JaHHOU Ka-
teropur. [IpoBeICHHBINM aHAIN3 CYNMISCTBYIONUX ACHUHULIMN MMO3BOIMI aBTOPY CPOPMYIMPOBATH ONpEACICHHUE
AHTUKOPPYHNIIMOHHOT'O IMMPAaBOCO3HAHUSA KaK PAa3HOBUIHOCTHU ITPABOBOT'O CO3HAHUA (I/IHILI/IBI/IILyaJ'H)HOFO, TpyImIoBoro,
0OIIIECTBEHHOT0), CKJIA IBIBAIOIIETOCS BCIEACTBHE OCO3HAHUS CYOBEKTaMH HEOOXOIUMOCTH MPEOIOJIEHUS JIF000T0
poJla KOpPYIIIMOHHEIX MPOSBIEHUH B OOIIECTBE W BBHIPAXKAIOIIEECS B OINPENEICHHBIX MaTTepHaX IMOBEACHUS, Ha-
NPaBJICHHBIX HA MPOQWIAKTHKY M MPEOJIOJICHHE KOPPYMITUOHHBIX TPOSIBIICHHN MPAaBOBBIMH CPEJICTBAM U METOJIa-
MHU.

HecMotps Ha conMmapHOCTh aBTOpa ¢ MO3UIMEH OOJIBIIMHCTBA YYSHBIX O IMPOU3BOAHOM XapaKTepe KaTeropHH
AHTUKOPPYIIIMOHHOE TMPAaBOCO3HAHWE OT COOCTBEHHO IPABOCO3HAHHS, BMECTE C TEM MBI MpPHUICPKUBAEMCs He-
CKOJIbKO MHOM MO3ULMU OTHOCUTENIBHO CTPYKTYPBI IPABOCO3HAHUS, BbIIEISAA B HEW Hapsly C aHTUKOPPYNIIMOHHOMN
MPABOBOM HJIEOJIOTUEH W aHTUKOPPYNIIMOHHON MPABOBOW MCUXOJIOTHEN TaKXKe aHTUKOPPYIIIMOHHBIE IIEHHOCTHO-
IIPaBOBBLIC OPUCHTAIIUU U HOBCJICH‘ICCKI/II\/II KOMIIOHEHT.
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CTPAXOBAHUME INPEJAITPUHUMATEJIBCKUX U ®PUHAHCOBBIX PUCKOB

Slo buioii, acnupamur,
Cankr-IleTepOyprckmii rocyiapcTBeHHBI YHHBEPCHTET

AnHomauus: ¢ pamxax OGHHOU CMAMbU PACKPLIBAIOMCSL MeOPEeMUKO-UCTNOPULECKUe ACNEKMbl CMPAX08aHUsL
NPeONPUHUMAMENbCKUX puckos. Onpedensemcs npagoeast npupooa CMpaxo8aHusi NPeonpUHUMAMENbCKUX PUCKOS.
Buidensemcs cospemennoe cocmosHue Cmpaxosanusi NPeONpPUHUMAMENbCKUX PUCKO8 6 YCIO0GUSAX HAHOeMUU
COVID-19. [Ipeomemom oannoti cmamvu AGIACMC AHANUZ COCMOSHUS CIPAX08020 3AKOHOOAMENbCEA NO 60-
npoOCy CMPAaxo8aHusi PUCK08 8edenus NPeONPUHUMAMEeNbCKOU dessmenbHocmuy. Aemop paccmampusaem noHsmue
NPeONPUHUMAMETbCKUX PUCKO8 8 PEmpPOCHeKmuse, Hauyunas ¢ OpesHetiux epemer 00 Hauux OHell. B kauecmae
MEMO008 HAYUHO20 NO3HAHUSL AGMOP UCNOTB308AT KAK 0DWeHayuHble Memoobl CUnmMe3a U aHausa, 0606weHus u
MOOenUpoBans, max u IpUoUYecKue npuemsl U cpedcmed, 8 YaACMHOCIU, MEMOO CPABHUMENLHO20 NPABOBEOEH s,
GopmanvHo-1OpUOULeCKUli U IMIUPUYECKULl Memoovl. IIpumepom nociedne2o a61s1emces aHanu3 2eHepatbHblx YCio-
8ULL CIPAXOBAHUS, NPEONALAEMbIX PATIUYHBIMU CIMPAXOBbIMU OpeaHU3ayusAMU. AKMYarbHOCHb MeMbl UCCIe008d-
HUSL 0OBACHAEMC S HeQOCMAMOYHOU U3YHEHHOCHbIO U CAAO0U NPAaso6oll 0CHOBOU OMHOWEHUL CIMPAX068AHUsL NPeO-
NPUHUMATENbCKUX puckos. Kpome mozo, mMano euumanus yOeieHo 8 HayKe epajdCOaHCKo20 Npasa NOHAMUUHOMY
annapamy O0aHHO20 6U0A CMPAX08aHUsl, He BbISIGNIEHbL €20 YemKue npusHaxu. Taxace u 8 3aKOHO0AmenbCmee 60-
NPOCbL CMPAX08aHusi NPEONPUHUMAMENTbCKOU OessMEelbHOCMU He UMEION OO0JIJICHO20 NPAB08020 De2yIupOo8aHusl,
YUMo MopMo3um pacnpoCmpaHerue Cmpaxo8anusi PUckos 8 busnec-cpeoe.

Knrwouesnvie cnosa: cmpaxosanue npeonpuHUMamenbCkux puckog; NpeonpuUHUMAamenbCkuil puck, QuUHancogulii
PUCK,; cCmpaxosanue QUHAHCOBLIX PUCKOS8, CIMPAX08OU Cy4ail

BUSINESS AND FINANCIAL RISK INSURANCE

Yao Biyu, Postgraduate,
Saint Petersburg State University

Abstract: in this article, the author reveals the theoretical and historical aspects of business risk insurance. The
legal nature of business risk insurance is determined. The current state of business risk insurance in the context of
the COVID-19 pandemic is highlighted. The subject of this article is the analysis of the state of insurance legisla-
tion on the issue of insurance of risks of doing business. The author examines the concept of entrepreneurial risks
in retrospect, from ancient times to the present day. As methods of scientific knowledge, the author used both gen-
eral scientific methods of synthesis and analysis, generalization and modeling, and legal techniques and means, in
particular, the method of comparative jurisprudence, formal legal and empirical methods. An example of the latter
is the analysis of general insurance conditions offered by various insurance organizations. The relevance of the
research topic is explained by the insufficient study and weak legal basis of business risk insurance relations. In
addition, little attention is paid in the science of civil law to the conceptual apparatus of this type of insurance, its
clear signs were not identified. Also, in the legislation, issues of insurance of business activities do not have proper
legal regulation, which hinders the spread of risk insurance in the business environment.

Keywords: business risk insurance; business risk; financial risk; financial risk insurance; insurance event

CrpaxoBaHHe PUCKOB ITO3BOJISIET YIOPSIOYUTH IOpUAXIECKHE U (PHMHAHCOBBIE B3aUMOCBS3U MEXIY y4aCTHHKA-
MU PHIHOYHBIX OTHOIIEHHH, TaK KaK BBICTYIAeT B KadyecTBe 3(H(HEKTUBHOTO CPENCTBA, 3alIMIIAIONIEr0 OM3HEC OT
HEOJIAronpusATHBIX U3MEHEHHH B 9KOHOMHYECKoi cdepe [7, ¢. 206-210]. [TomrimMo Bcero mpodero, MPOTHBOPSUUBOEC
MTOHMMaHUE TEPMUHOB B JINTEPATYpPHBIX UCTOYHHUKAX U 3aKOHOJATENLCTBE, a TAK)KE HEJOCTATOYHAS TEOpEeTHIECKas
pa3paboTaHHOCTH BOIIPOCOB KACAIOIIUXCS CTPaXOBaHUs MPEANPUHUMATENBCKIX U (PUHAHCOBBIX PHCKOB 00YCIIaB-
JMBAIOT 0COOYIO aKTYaIbHOCTh MPOBOJIMMOTO HAMHU HCCIICIOBAHMS.

B xojie aHanm3a poccuiickoil HOpPMaTHBHO-TIPaBOBOM 0a3bl yJalloCh BBISCHUTH YTO (DAaKTHUECKH OTCYTCTBYET,
Kakas-TM0O0 3HaUYUTEbHAS Pa3HULA MEXKIY MOHIATUAMH «IPEANPUHUMATEIBCKUN PUCK» U «(PUHAHCOBBIA PUCK» [3,
c. 314-318].

B panee neiicTBoBaBIIKUX «Y CIOBUSX JIMIIEH3UPOBAHUS CTPAXOBOU JIESITENHHOCTH Ha Tepputopun Poccuiickoi
Oenepanun» COACPKATOCH TOJIBKO IMOHITUE CTPaXxOBaHWs (PMHAHCOBBIX PHUCKOB, ONMpEICIsABIIEE OIUH U3 BHIOB
CTpaxoBo# nesTenbHOCTU. [0 HUM MOHMMAaNack COBOKYIIHOCTh BHIOB CTPaXxOBaHMs, MPeIlyCMaTPUBAIOIINX 00s-
3aHHOCTH CTPAaXOBLIMKA 110 CTPAXOBBIM BBIIJIATaM B pa3Mepe MOJHON WIIM YaCTUYHON KOMIICHCALUH ITOTEPU JOXO-
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JIOB (JIOTIOJIHUTEIBHBIX PACXOI0B) JIUIA, O CTPAXOBAHUH UMYILECTBEHHBIX HHTEPECOB KOTOPOTO 3aKJIIOYECH JOTOBOP
(3acTpaxoBaHHOTO JINIIA), B PE3yNIbTaTe CIEAYIONINX COOBITHI:

a) OCTAaHOBKH IIPOMU3BOACTBA WM COKpAILCHUs 00beMa IPOU3BOJICTBA B PE3YJIbTaTE OTOBOPEHHBIX COOBITHIA;

0) motepu paboThI (17151 PU3NIECKUX JIHL);

B) 0AaHKPOTCTBA;

I') HeNPeIBUACHHBIX PACXO0B;

Il) HEHCIIOMHEHUS (HEeHAJIS)KAIIEero UCIIOIHEHNUS) JOTOBOPHBIX 00sI3aTENbCTB KOHTPAr€HTOM 3aCTPaxOBaHHOTO
JIUIIA, ABJISIOIIET0CS KPEAUTOPOM IO CJIEINIKE;

€) TIOHECCHHBIX 3aCTPAXOBAHHBIM JIUIIOM CyIeOHBIX pacxoaoB (um3aepskex) [11].

[Ipu 3TOM cTpaxoBaHHE NPEANPUHUMATENBCKUX PUCKOB B KAUECTBE OTIEIBHOIO CAMOCTOATENILHOIO BIIA B YKa-
3aHHOM JIOKYMEHTE He NMpHUCYTCTBOBaIO. [IpeanpuHuMaTenscKkue pucKy pacCMaTpHUBAINCh B KaUeCTBE MOJIMHOXKE-
cTBa ()MHAHCOBBIX PHCKOB, BO3HUKAIOLINX NPH OCYLIECTBIECHUH IPEAIPUHUMATEIBCKON AEATENbHOCTH. 1O ecTh
JIEHCTBUTEIBHO CTPAaXxOBaHUE (PUHAHCOBBIX PHUCKOB M CTPAaXOBaHME MPENIPUHUMATENBCKIX PUCKOB COOTHOCHIINCH
B npexkHer Kimaccudukanun kak odimee u yactHoe. Kakux-mbo crnopoB 1Mo BOMPOCY COOTHOLICHHUS (pasrpaHuye-
HUSI) TMPEANPUHUMATENLCKUX W (UHAHCOBBIX PHCKOB HE BO3HMKaNO. CMelleHHe CTpaxoBaHHsS (UHAHCOBBIX U
NpEANPUHUMATEIBCKUX PUCKOB SIBISICTCS PE3YJIBTATOM ONPEEIEHHON TEPMUHOIOTUIECKOH My TaHHLIBL.

CrnenyeT OTMETUTH, YTO COBPEMEHHAs I0pUIUYECKas JINTepaTypa, HE COJAEPKUT Ha CBOMX «CTPAHUIIAX» €IUHO-
0 MHEHHS aBTOPOB, B OTHOIIEHUS ITPABOBOM MPUPOABI U OHATHUS «IIPEAITPUHUMATENBCKUNA PUCK.

Hanpumep, no muenuto aBropa B.C. benbix «kaTeropust «peIrnpuHUMATENbCKUI PUCK» €IlI€ HE 3aHsAa COOT-
BETCTBYIOILYIO MO3HULMIO, YTOOBI IIOJIyYUTh MOBBIIICHHOE BHUMAHNE OT YYEHBIX, TaK KaK OHA €IIe COBCEM MOJIO-
na». Takum oOpa3oM, B OOJBIIMHCTBE JIMTEPATYPHBIX WCTOYHWKOB MOXKHO HAONIONATh TOJBKO JIMIIb IMOMBITKH
chopMyIHpOBaTh MOHATHE KIIPEATPHHUMATEIBCKIHA prUcK» [2, ¢. 432].

Crnenyetr OTMETUTD, UTO €CIU CUUTATh I1. 3 4. 2 cT. 929 'K PO onpeneneHueM mpeanpuHUMaTENbCKOTO PUCKA,
TO B COOTBETCTBUH C HUM HE BCSKUH PUCK YOBITKOB OT MPEANPHHUMATEILCKON AEATETFHOCTH JOJKCH CUUTATHCS
peANpPUHAMATEIBCKHM PUCKOM, HO TOJIBKO €CJIM OH BO3HUKAET IO 3TUM NMpHYUHaM. TakuMm o0pazom, JJisi CTpaxo-
BaHUsSI PEANPHHUMATEIBCKOI0 PUCKa HEOOX0IMMO OHOBPEMEHHOE COBIIA/ICHUE ABYX IPU3HAKOB:

1) cTpaxoBareneM A0JDKHA OBITH TMOO KOMMepUecKasi opraHu3anus, Ju00 HEKOMMepUecKasi OpraHu3anusi, HO
OCYIIECTBISIONMAS PEANPUHIMATENBCKYIO JIESTEIBHOCTD IS IOCTHIKEHHSI CBOMX YCTAaBHBIX IIJIei, MO0 UHTUBU-
IyalbHBIA IPEANPUHUMATEND, T.€. JIULA, 3aHUMAOLINECs IPEAIPHUHUMATEIbCKON AEATEIbHOCTHIO.

2) cTpaxoBaTbCsl JOJDKEH XOTSA Obl OAWH U3 CIEAYIOIIMX PHUCKOB — PUCK YOBITKOB OT HPEANPHHUMATEIBCKOM
JeSITeTIbHOCTH M3-32 HAPYILICHHUS CBOMX 00SI3aTENbCTB KOHTPAreHTaMH MPEANPHHAMATENS UM U3MEHEHHUS YCIIOBUI
3TOW NIEATENBHOCTH MO HE3aBUCAILINM OT MPEANPUHUMATENSI OOCTOATENbCTBAM, B TOM YHCJIE PUCK HEMOIYYSHUS
O’KH/IaE€MBIX JOXOJIOB.

[To MHEHHIO OTAETBHBIX CHENUAIMCTOB, B JAHHOM CJIy4ae CTPaXxOBaHUE HY)KHO KBaTH(UIIMPOBATH KaK CTPaXo-
BaHME MMYILECTBA, TOCKOJILKY pedb (PaKTHYECKH HJIET O 3aluTe TPeOOBaHUs, KOTOPOE MPEACTaBIsIeT cO00i UMy-
LIECTBEHHOE IPaBO, & OHO, B CBOI ouepeab, HopMmoH cT. 128 T'K PD oTtHeceHO K pa3HOBUIHOCTH MMYLIECTBA.
Henb3st cornacuthesi ¢ JaHHBIM MHEHHEM, MTOCKOJIBKY «KJIACCHYECKOE» MMYIIECTBEHHOE CTPaxOBaHUE NMpEeaHa3Ha-
YEeHO TS BO3MEIIEHHS PEeabHBIX YOBITKOB, & HEMOJTY4YECHHBIE IOXO/IbI, B HAIIIEM Cllydae — IPUOBLTL MpeANpUHIMA-
TeJIsl, MOTYT OBITh 3aCTPaxOBaHBI TOJBKO MPH CTPAXOBaHWW NPEANPHUHUMATENBCKOTO pUcKa. B xoxe anamuza cy-
JNeOHBIX MPAKTUK TaKK€ OTMETHUM, YTO IPH BOSHUKHOBEHUH B JJAHHOM CIIydae CIOPHI, CY/bl BCErla OTKa3ajd BO
B3BICKaHWHU YOBITKOB, COOTBETCTBYIOIINX CTPAXOBOM CTOMMOCTH, TaK KaK 3asBJICHHbIE YOBITKA COCTABISIOT MOTEPH
OT MPEeANPHUHUMATENBCKON AESITETFHOCTH, PUCK KOTOPBIX MOXET OBITh 0OBEKTOM CTPaxOBaHUs, OHAKO HE SBISET-
cs1 0OBEKTOM CTpaxoBaHMs UMyluecTBa. (Hampumep, Onpenenenue Bepxosnoro Cyza P® or 23.10.2017 N 302-
3C16-9102 no neny N A33-3905/2015) [10].

Kpome Toro, mockoibKy B 3aKOHOJIATEIHCTBE HE YCTAHOBJICHBI Kakue-THOO IMmapaMeTpbl U3MEHEHUS YCIOBUI
MPEITPUHUMATENBCKOIN NEATENBHOCTH, TOTAA BOZHUKAIOT BOIPOCHL: KAK ONPENEINTh B JaHHOM ClIydae «H3MEHe-
Hue»? U kakoil xapakTep MOXeT HOCHTh Takoe u3mMeHenue? [6, c. 7]. B MOpCKoM cTpaxoBaHUM B Ka4eCTBE MOI00-
HOTO MpUMeEpa MOXKET CITY>)KHTh CTPaxOBaHHUE IPy3a «OT BceX PUCKOB» [8]. Ho m B maHHOM Cilydae KOHKPETH3AIIHS
PUCKOB MMEET MECTO OBITh: BO-TIEPBBIX, pE€Ub HJIET TOIBKO O PHUCKAX, CBA3AHHBIX C KOHKPETHBIM MOPCKHM MpeJ-
npusiTHeM (TMepeBo3Ka KOHKPETHOTO IPy3a, Pa3MEIIEHHOTO Ha CyJHE, IO KOHKPETHOMY MapIIPYTy B ONpPEAeTICHHOE
BpEMs), BO-BTOPBIX, IPUMEHSICTCS OToBOpKa JInolima [9], uckmouaromnas 0TBEeTCTBEHHOCTh CTPAaXOBIIHKA 32 OIpe-
JeneHHble puck. CTpaxoBIIMK HE MOKET 3aCTyNUTh HA MECTO CTpaxoBaTessl U IPUHAThH Ha ce0s1 BCE PUCKH Tpea-
NPUHUMATENECKON JESITENbHOCTH TOCIEAHET0, OH MPOU3BOAUT X OTOOP M MPUHUMAET TOJIBKO KOHKPETHBIE, KOTO-
pbl€ CTAaHOBATCS CYLIECTBEHHBIMH YCIOBHSMH JOTOBOPA.

Taroke cieyeT OTMETUTb, YTO OTCYTCTBYET M UETKOE OIpE/IeIeHUE MOHATUS O0CTOSTENbCTB, HE 3aBUCSIIUX OT
npeanpuarMartess. CaMplid TOMYJSIPHBIA TpUMeEpP N0 JaHHOMY BOIIPOCY — PUCK NepepbiBa Mpou3BoacTBa. OOBIYHO
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OH CTpaxyeTcsl B Ka4eCTBE JONOJHUTEIBHOIO TMOKPBITUS MPHU CTPAXOBAHUN MMYIIECTBA COOTBETCTBYIOILETO Mpe-
npusATHS WU coopyskeHus. [IpaBaa, Hano UMeTh B BUIY, YTO [OJ4AC YOBITKA OT OCTAHOBKU IIPOM3BOJCTBA MOTYT
3HAYUTEJIHO MPEBBIIIATE YIIEPO OT YTPaThl UK MOBPEKACHUS UMYIIECTBA.

PaccMaTpuBaeMslii B X0/1€ UCCIIEZIOBaHUSA JOTOBOP CTPAXOBaHUS, BBICTYIAeT B KAUE€CTBE OJJTHOW U3 pa3HOBUIHO-
CTE CTpaxoBaHMA MUMYIIECTBEHHBIX HMHTepecoB. Ha ceromHsAlIHUI JeHb JaHHBIM JOTOBOP PETIIAMEHTUPYETCS B
COOTBETCTBHHU C OOLIMMHU CTPaxOBBIMH HOPMaMH, a TaKKe HOPMaMHM, KacaroLIMMHUCS HUMYLIECTBEHHOTO CTpaxoBa-
HUS.

B npouecce npaBoBoii KBaTM(UKAIIMK JOTOBOpPa CTPaXOBaHUS NPEANPUHAMATEIBCKOTO PUCKA, OTMEYAETCs Ha-
JMYUE ero ABYXCTOPOHHEro xapakrepa. /laHHbIe 0COOEHHOCTH T'OBOPST O TOM, YTO 00a CyOBEKTa CAEIKH HUMEIOT
B3aMMHBIE 00S3aHHOCTH 110 OTHOIICHHUIO APYT K ApPyry. B To ke Bpems, B cooTBeTcTBHHA O cT. 957 'K P®, noro-
BOp CTPaxOBaHUs MPEANPHHUMATEIHCKOIO PHUCKA, MOXKET OBITh, KAK KOHCEHCYaJbHBIM, TaK M peallbHBIM. Takxke
UCCIIelysl OCHOBHbIE ITapaMeTphl IOTOBOPA CTPAXOBAHMS HNPEANPUHUMATEIBCKOTO PUCKA, BBIACISIIOTCS OCOOCHHO-
CTH cyOBEKTHOro cocraBa. Jlake BHE 3aBUCHMOCTH OT TOIO, YTO yYKa3aHHBIM BHJ JIOTOBOpPA CUUTAETCS OAHOW U3
Pa3HOBUIHOCTEN JOrOBOpa CTPAXOBAaHUS UMYIIECTBEHHBIX HHTEPECOB.

Jnst noroBopa cTpaxoBaHHs MPEANPUHUMATEIBCKOTO PUCKA TaK)KE MMEET MECTO Haludue O0beKTa CTpaxoBa-
HUs. B xauecTBe 00beKTa CTpaxoBaHMS B JAHHOM CIy4ae BBICTYNAIOT UMYIIECTBEHHbIC HHTEPECH, KOTOPbIE CBSI-
3aHBI C 0e3yOBITOYHOCTHIO, a TAKXKE MONyYEeHUEM OT Hee ONpelesieHHON npuObUH. MHTepec, KOTOPBIN MOATICKHUT
CTPaxOBAaHUIO KaK MPEINPUHUMATEIILCKUIA PUCK, SIBISIETCS KOMILIEKCHBIM. TakuM o0pa3oM, B HETO BKIIOYAIOTCS
Pas3In4HbIE COCTABJIAIOLINE CTPAXOBBIX YOBITKOB, CpEU KOTOPBIX: OTBETCTBEHHOCTD, YIIYIICHHAS BBITO/1A, a TAKXKE
peasbHBI yiepo.

Cy0ObekTaMu 1o J0TOBOPY CTPaxOBaHUS BBICTYNAIOT CTPaxoBaTelb M CTpaxoBIIMK. CTpaxoBaTeneM sBISETCS
npeAnpUHUMATENb, KOTOPBIN KeJlaeT MPOU3BECTH MPOLEAYpPY CTPaXOBaHUs COOCTBEHHOH MpennprHUMATEIHLCKON
JESITEIbHOCTH OT Pa3IMYHbIX HETaTHUBHBIX OOCTOSATENBCTB, MPUBOAALIMX K YObITKaM. CTpaxOBIIMKOM CUHUTAETCS
IOPUINYECKOE JINII0, UMEIOIee COOTBETCTBYIOUIYIO JIHMIIEH3UIO HAa OKa3aHUe YCIyT CTPaXOBaHUsI.

B kadecTBe mpeamera A0roBopa CTpaxOBaHUS MOXHO BBIIEIMTH: UMYyIIecTBO opranusauuu win UII, kotopoe
MOSIBUIOCH B XOJI€ YUPEKACHUS IOPUANIECKOro ((PU3NUECKOro) JIUIA U B IPOLECC €ro NPeANPUHUMATENbCKOM fesi-
TEJIBHOCTH.

CTpaxoBIIMK B COOTBETCTBHH C JECUCTBYIOIINM JOTOBOPOM CTPAaXOBAHUS MPEANPUHUMATEIBCKUX PUCKOB IMPH-
HUMaeT Ha ce0s1 0053aTeNIbCTBO MPOU3BECTH BBIILUIATY XO3HCTBEHHOMY CyObekTy. CyMMa CTpaxoBaHHs MO AOTO-
BOPY HE JIOJKHA MPEBBIILATh ACHCTBUTENBHYIO CTOUMOCTD, T.€. CTPAXOBYIO CTOMMOCTb. McKitouennemM MoryT ObITh
YCIIOBHSI, KOTOPBIE JOTOJHUTENBHO MPEAYCMOTPEHHI B 1oroBope. CTpaxoBas CTOMMOCTh B JaHHOM Cllydae Ipeji-
cTaBisieT co0oi yOBITKM OT MPEANPHHAMATENBCKOHN NesATeIbHOCTH. Peub HIeT 0 Takux yOBITKax, KOTOPbIC OBbUIH
OBl MOHECEHB! MPEeIIPUHIMATENIEM B CIIEACTBUHM HACTYIJICHUSI CTPAXOBOT'O COOBITHSL.

Jns xaxxaoro BUIa CTpaXxOBaHUS MMEETCS CBOI pacdeT cTpaxoBoi cyMMel. [lomobHOTO posa pacueT B TOM 4HC-
Jie MO’KHO Ha3BaTh XapaKTEpPHBIM M JJISl CTpaxOBaHMA MPEAIPUHUMATENBCKOTO pUcka. B maHHOM ciyyae mo goro-
BOPY CTpPaxoBaHUs MPEANPUHUMATEIHCKOIO PUCKA CyMMa CTPaXxOBaHMs ONPEAEISIETCs] KaK BEIMYMHA BO3MOXKHBIX
yOBITKOB OT HEUCIIOJIHEHHSI TOTOBOPOB KOHTPAareHTaMHu.

B nHacrosimee BpeMst Ha 3aKOHO/IaTEIEHOM YPOBHE UMEET MECTO OBITh 00S3aHHOCTh CTPaxoBaTeysl 10 yMEHbIIIe-
HHUIO YOBITKOB OT CTPaxoBOro ciydasi. Bce 310 He00X0auMo AJisl HeJOIMyIeHNsI HeIOOPOCOBECTHOTO MOBEACHHUS CO
CTOpOHBI cTpaxoBaTens. [lockobKy JOroBop cTpaxoBaHus (PMHAHCOBBIX PUCKOB HE UMEET CIIELHAJIbHOIO MPaBo-
BOTO pEXHMa, TO, CTPOTO TOBOPS, OH MOXET CTPOUTHCS IO J1000H yZOOHOH Al 3aMHTEPECOBAHHBIX JIMIl KOHCT-
pykiuu. JIpyruMu CIIOBaMH, CTPaxoBaTelieM MOXKET OBITh JII000€ JINI0, JaKe CTpaxyrollee dy>Koi (HMHAHCOBEII
puck. JloroBopoM MoeT OBITh peaycMOTpeHa (PUTypa 3aCTPAXOBAHHOTO JIMIIA, HE SBJISIOIIEIOCS CTPaxoBaTesieM,
HO 4Yeil (MHAHCOBBIN PUCK MOKPBIBACTCS TaHHBIM cTpaxoBanueM. OHako, B [Jloccapuu CTpaxoBhIX TEPMHUHOB [5],
YTBEPKACHHOM DKCIIEPTHBIM coBeToM Tipu PepepanbHoil ciryxbe cTpaxoBoro Haazopa B HosiOpe 2008 T., B memsax
MPEIYNPEXIECHUS BO3MOXKHOTO CTPaXxOBOTO MOIIEHHHYECTBA BCE-TAKM PEKOMEHAYETCS 3aKI4YaTh JIO0TOBOPHI
CTpaxoBaHusl (PMHAHCOBBIX PUCKOB B MOJIB3Y JIMII, Yeil YUHAHCOBBIN PHCK CTpaxyeTcsl.

Takum 00pa3oM, cTpaxoBaHie (PUHAHCOBBIX PUCKOB OTIMYAETCS OT CTPAXOBAHUS MPEANPHHAMATEIHCKOTO PUC-
Ka CJICIYIOILUM:

1) [NoHsiTHE «IIPEINPHHUMATEIBCKUN PUCK», TIPEKIE BCETO, HE ONpENeNsieT XapakTep PHCKa, a YKa3blBaeT Ha
CyOBEKTa, SABIIAIOIIETOCS €ro HOCHTENIEM, B TO BpeMsI KaK MOHATHE «(HUHAHCOBBIH PUCK» COIEPIKUT B ceOe HEKYIO
Ka4eCTBECHHYIO XapaKTEPUCTUKY PUCKA, yKa3aHUE Ha €ro NpUpoAy (B IPOTHUBOIIOCTABIEHUH €ro, HallpUMep, CTpa-
XOBaHHMIO UMYILECTBA WM OTBETCTBEHHOCTH), HE OMPEAEIIsis IPU 3TOM CaMoro Hocurtens pucka. I[lostomy B kaue-
CTBE TAaKOBOTO MOKET BBICTYIATh KaK MPEANPHHUMATENb, TaK U JII000E HHOE JIULIO.

2) JloroBop CTpaxoBaHMs NMPEAPUHAMATEIECKOTO PUCKA UMEET 0oJiee KECTKUM PEeXKUM PEryIHpOBaHHs, YeM
JOTOBOP CTpaxoBaHUsI (YUHAHCOBBIX PUCKOB.
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B HacTosimee Bpemsi OesTENbHOCTh NpEeANPUHUMATENCH MMEEeT COBEPIICHHO pa3Hble HampasieHus. OmHako,
OonplIas yacTh W3 MMEIOIIUXCS BUAOB CTPaxOBaHUs NMPEANPUHUMATENBCKUX PUCKOB B Poccuu mo-mpekHemy He
HOJIy4KjIa MaccoBOT0 UX pa3Butus. [lonoOHOro pona o6cTosTenbCTBa CBSI3aHbl C HEAOCTATOUYHBIM CIPOCOM Ha yC-
JIYTH CO CTOPOHBI Ou3Heca. B Tom uncie Oomblas 4acTh CTPAXOBBIX KOMIAHWK HEMOATOTOBIICHA K OKa3aHUIO T10-
no6HbIX yenyr. K mpumepy, 3actaBiias MHOTHX «Bpacmiiox» nangaemuss COVID-19, nama Bo3MOXHOCTH MOHSTH,
YTO TEKYILUE MPEUIOKEHHS CTPaXOBBIX KOMIIAHUM, paCIPOCTPAHSIIOMMXCS B OTHOILCHUH CTPaXOBaHUs MPEIpU-
HUMATEJIbCKUX PUCKOB a0CONIIOTHO HE aIlalTUPOBAHBI MO/ BBI3OBBI COBPEMEHHOCTH.

[Ipoananu3upoBaB MmpaBuiIa CTPAaXOBaHUS NPEATNPHHUMATENBCKAX PHCKOB, KOTOPBIE SIBISIOTCS CTAaHAAPTHBIMHU
JUIS. MHOTHX KPYIHBIX POCCHUHMCKHX CTPAaXOBBIX KOMIIAHUMH, yJAJIOCh BBISICHUTB, YTO IEPBOCTEIICHHO MPH ONHCAHUH
CTPaxOBOI'0 PUCKA U COOBITHH UAYT yOBITKH, KOTOPBIE MOTYT OBITh BBI3BAaHBI BCIEICTBHE HEUCIIOJIHEHUS JOTOBOP-
HBIX 0053aTeIbCTB KOHTPAreHTOB CTPaxoBaTelis, 0 KaKoW-IMOO0 ONpeeNICHHOM CACTKe, WIH LEOMY Py CIOEIOK.
Kak cnenctBue Bbllle CKa3aHHOMY, OTMEYAeTCsl TO, YTO CyMMa CTPAaxOBaHMS OTPAaHUYMBAETCS LIEHOH COOTBETCT-
BYIOLLIEH CHENKH, IPUMEHHUTEIBHO K KOTOPOH KOHTpAareHT CTpaxoBaTels okas3alcs HeHaaéxHbIM. Hampuwmep, u3
npasust AO COI'A3 [12] cneayeT uTo, KYIUB MOJUC Y JAHHOTO CTPaxOBIIMKA, 3aCTPaXxOBaBIINI MpeAnpHHUMA-
TEJIb CBOM PUCKH B Clydae BOSHUKHOBEHHSI CTPAXOBOTO CIIydYasi CMOXKET KOMIIEHCHPOBATh TOJBKO YOBITKH IO OJI-
HOW MJIM HECKOJIBKUM OIPENEJIEHHBIM CAEIKaM, MO0 MO 3alJIaHMPOBAaHHOMY M CHELUAIBHO «3aCTPAaXOBAaHHOMY»
MepornpusTuio. Ho 3To nume ManeHbKast 4acTh MpoOJieM, KOTOpble HEOOXOAUMO pelarh OM3HECy B HBIHEIIHUX
ycnoBusx. Kpome aroro, crpaxopbie npaBuia ot komnanuu OO0 CrpaxoBas komnanus ExatepunOypr [13] yxe
Oonee ananTUBHBI K COBPEMEHHBIM BBI30BaM M YIp0O3aM, C KOTOPBIMH CTAJIKUBAIOTCS MIpeAIpuHUMaTeny. Tak, 1aH-
HBIE IIPaBUJIa YXKE COAEPKaT B ceOe MyHKTHI Ha CIydail BBEACHUS PEKUMA IOBBILICHHOW TOTOBHOCTU U KaK Clel-
CTBHE 3TOMY, BBEICHHS PEKHMa CaMOM3OJISALUM, 3aKPBITUS OpraHu3aldii ¥ T.[., OJHAKO JaHHBIA PUCK Paclpo-
CTpaHsIeTCs TOJILKO Ha KOHTpareHTa.

Ecnn xe, ¢ TakoBBIMU IIpoOJIeMaMH B IpOLEcCe CBOCH NESITEIbHOCTU CTOJIKHETCSl CaM CTpaxoBartenb, TO Haje-
ATBCS €My MPUIETCS TOJIBKO Ha CBOW CHIIBI, TOCKOJIBKY TAaHHBIE PHUCKH KacaTelbHO JAaHHOTO CyOBEKTa B CTPAXOBBIX
npaBUiIaX OTCYTCTBYIOT. Tarke camasi CUTyalsi BOSHMKAeT M TPHU OIpPEIeJICHUH CTPAaXOBOH CYMMBI, TaK Kak
NPEAIECTBYIOMAs CPeIHssI JOXOAHOCTh CTPaxoBaTelNsl YUUTHIBACTCS B COOTBETCTBUH C OOBEMOM OO0S3aTEILCTB
KOHTpAareHTa 1o cIelke.

[To Hamemy MHEHHIO, JTaHHASI MPHBSI3KA CTPAXOBOTO CIy4as TOJHKO K HEHCIIONHEHUIO 00S3aTeNbCTB KOHTP-
areHTOM SBJISIETCS MPUYMHON MaJICHBKOI'O CIIPOCa Ha CTPAaXxOBaHME MPeINPUHUMATEECKIX PUCKOB. Tak Kak aH-
HBI YPOBEHb PAa3BUTHUS 3TOTO BHAA CTPAXOBAHUS SIBISETCS HU3KUM M MOKPBIBAET HAaMMEHBIIEE KOJIMYECTBO IPO-
051eM, ¢ KOTOPBIMH CTAJIKUBAIOTCSI MPEINPUHIMATENN B TIPOIIECCE CBOEH JISTEIBbHOCTH, IPH 3TOM UMesl JI0CTaTOY-
HO BBICOKYIO CTOMMOCTbB. 3JI€Ch )K€ CTOHT OTMETUTh, UTO CIAEepKHMBaIomKe (aKTOPbl ajanTalyy AaHHOTO BHUJA
CTpaxOBaHMs IO COBPEMEHHBIE BBI30BBI M YIPO3bl B POPME 3aKOHOIATEIBCTBA, OTCYTCTBYIOT.

CrpaxoBaHre (MHAHCOBBIX PUCKOB — OJIMH U3 BHUJOB JIOTOBOPHBIX OTHOIIEHHUH MEX]y CTpaxoBaTelieM U CTpa-
XOBIIMKOM, KOTOPBIE BO3JIararoT Ha CTPaxXOBIIMKA ONpe/eeHHbIe 0053aHHOCTH 110 BO3MELICHUIO CTPaXOBOH BBI-
IUIaTHl B CIIyYae HACTYIICHHSI CTPAXOBOT'O Cllyyasi, HE CBSI3aHbl ¢ MPUYMHAMH, 3aKpeIJIeHHBIMU B 4. 2 cT. 929 I'K
P®. OcHoBHblE OTIHYMA MEXKIYy CTPaXOBaHHEM NPEINPUHUMATENBCKUX U (DUHAHCOBBIX PUCKOB 3aKIIOYAIOTCS B
cnenu(uKy CyObeKTHBHOTO COCTaBa M PEXKHUMY PEryJIMpOBaHuUs JoroBopoB. COOTBETCTBEHHO, pa3padoTKa YeTKUX
KPUTEPHUEB pa3rpaHUYCHUs] CTPAaXOBaHUS MPEINPUHUMATEIBCKUX U (PUHAHCOBBIX PUCKOB OyIEeT CIOCOOCTBOBATH
JalbHEHIIeMy pa3BUTHIO JaHHBIX BHIOB CTPAaXOBaHMS M 3alUILATh MPaB IPaXIaH U IOPUAMYECKUX JIUI MOJ CO-
BpEeMEHHBIE BBI30BBI U yrpo3bl. KpoMe TOro, cTpaxoBbie KOMIIAHUS HAa BCSKUH clydail HEOOXOIUMBI UMETh JIMIICH-
3HI0 HA COOTBETCTBYIOIIME BUJIbI CTPAXOBAHUS TIPEANIPUHUMATELCKUX U (HHAHCOBBIX PHCKOB.
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KOMILIEKCHBIE SKCIIEPTHU3bI HA OCHOBE CYJAEBHOM
3KOHOMMYECKOM SKCIEPTHU3BI

CaBuukuii A.A., KaHIUIAT IKOHOMUYECKUX HAYK, TOLEHT,
MockoBckuii rocynapcrsennbiii yausepcurer M. O.E. Kyraguna

AnHomauua: cmamos nOCEAUEHA AKMYATLHLIM GONPOCAM HASHAYEHUS, NPOU3IE00CMEA U OYEHKU KOMNAEKCHBIX
CY0eOHbIX IKCNEPMU3, 68 NPouU3B00Cmee KOMOPbIX YUACMEYIOm IKCNepmbul-dKOHOMUcmyl. B cmambe onpedenensi
0CO0beHHOCMU UCNONb306AHUA KOMNIIEKCHO20 N00X00A K UCHONIb308AHUI0 CNEeYUATIbHbIX 3HAHUL HA npumMepe y201086-
HO20 npoyecca. Pazepanuuenvt noHAmus KOMNIEKCHAS SKCNEPMU3a U KOMNIEKC 3KCNEpmu3 no 3KOHOMUYECKUM
oenam. /lana oyeHka meopemuieckux OCHO8 U NPAKMUYECKUX 0CODEHHOCMEU KOMNAEKCHO20 UCNONIb308AHUSL IKO-
HOMUYECKUX CHeYUANbHbIX 3HAHUL 6 COBOKYNHOCHU C KOMHbIOMEPHO-MEXHUYECKUMU CReYUaTbHbIMU 3HAHUAMU,
CMpOoUmenbHO-mexHuvecKUMu cneyuanvhbimu suanuamu. Ocoboe Humanue 6 cmamoe yOeneHo cyOeOHOU UHice-
HEPHO-IKOHOMUYECKOU IKCHEPMU3bI, KAK CUHME3Y IKOHOMUUECKUX U MEXHOI02UYeCKUX ucciedoeanut. B cmamuve,
makaice, paccmMompensl U 000CHO8AH KOMNIEKCHYII NOOX00 HPU NPOU3E00CmEe CYOeOHbIX OYEHOUHBIX IKCHEPIMU3 8
3a8ucumMocmu om cmpykmypuvl 6He060pOmMHBIX AKMUB08 NPEOnPUAMUL (Op2anu3ayuLL).

Knwouesvie cnoea: kxomniekcHas IKCHepmu3da, KOMNJIEKCUPOSAHUE 6 CYOONpoU3eo0Ccmee, UHICEHEPHO-
9KOHOMUYECKAS IKCNEPMU3A, OYEHOUHAS IKCNEPMU3A, KOMNIEKC IKCNEpmu3, cCneyudnbhvle 3HaHUus

COMPREHENSIVE EXPERTISE BASED ON FORENSIC ECONOMIC EXPERTISE

Savitsky A.A., Candidate of Economic Sciences (Ph.D.), Associate Professor,
Moscow State University named after O.E. Kutafin

Abstract: the article is devoted to topical issues of appointment, production and evaluation of complex forensic
examinations, in the production of which expert economists participate. The article defines the features of using an
integrated approach to the use of special knowledge on the example of criminal proceedings. The concept of a
complex examination and a complex of examinations in economic matters are distinguished. An assessment of the
theoretical foundations and practical features of the complex use of economic special knowledge in conjunction
with computer-technical special knowledge, construction and technical special knowledge is given. Special atten-
tion is paid to the forensic engineering and economic expertise as a synthesis of economic and technological re-
search. The article also discusses and substantiates an integrated approach in the production of forensic assess-
ments, depending on the structure of non-current assets of an enterprise (organization).

Keywords: comprehensive expertise, complexing in legal proceedings, engineering and economic expertise, ap-
praisal expertise, complex of expertise, special knowledge

Posib 3KOHOMHUYECKUX HCCIEOBAHMA B COBPEMEHHOM CYIONPOM3BOACTBE JIOCTATOYHO BEJIHKA: B YTOJIOBHOM
npoliecce MpH paccie/IOBaHud U CyJeOHOM PacCMOTPEHHH SKOHOMHYECKHX TPECTYIJICHUH, B apOUTPaXHOM H
rpaXJaHCKOM IpOIecCe — IMPH PACCMOTPEHUH SKOHOMUYECKHX CIIOPOB, a TAK)KE B aIMHUHUCTPATHUBHOM IIPOU3BOJI-
CTBE NPH PAacCMOTPEHUH MCKOBBIX TPeOOBaHMH 00 OclapMBaHMK PE3YJIbTATOB KaaacTpoBOH oueHku. OmHako 3a-
4acTyl0 Ul PeLIeHus 33ad COBPEMEHHOI'O CyJIONPOU3BOJCTBA MIPOBEIEHHSI TOJbKO 3KOHOMHUYECKUX HCCIIEN0Ba-
HUHl SIBHO HemocTaTtouHo. [loaToMy B mpomeccyaqbHBIX AEHCTBUSX HA3HAYAIOTCA HKCIEPTHU3BI, JUIA MPOBEACHUS
KOTOPBIX HEOOXOAMMBI HE TOJIBKO SKOHOMHYECKHE, HO M MHBbIE CHEUUAIbHbIE 3HAHMS, IIPU 3TOM [UIsl BBIHECCHHMS
peleHus o ey HeoOX0JUMO MOJTyYeHHE BBIBO/Ia HA OCHOBE COBMECTHOT'O HCIIOIBb30BAaHMS CIIEUANBHBIX 3HAHUN
JKCIIEPTaMHU Pa3HbBIX CHENHATBHOCTEH. B 4acTHOCTH, MOKHO KOHCTaTHPOBAaTh, YTO K MOJAOOHBIM KaTETOPHsIM CIie-
LUAJIBHBIX 3HAHUI OTHOCATCS] CTPOUTENBHO-TEXHUYECKUE, AaBTOTEXHUUECKHE, MHKEHEPHO-I)KOHOMUYECKHE.

Takum 0Opa3oM, AJIsl BBIHECEHHUS! PELICHHUS MO Jely He0OXOAWMO HCIOIb30BaHUE CIICLHAJIbHBIX 3HAHUHA pa3-
JMYHBIX SKCIEPTHBIX crieluanbHocTed. [Ipr 3TOM, IPOM3BOJICTBE KOMHUCCHOHHOM Cy/IEOHOM IKCIEPTH3BI dKCIEp-
TaMU pa3HBIX CIENUATBHOCTEN (Jaliee — KOMAIeKCHAA DKCIEePTH3a) KaXAbIH W3 HUX NMPOBOAMT HCCIEAOBAHUS B
IpeJieNax CBOMX CHEelMaIbHbIX 3HaHUU. COCTaB M CTPYKTYypa 3aKIIOYEHHUS KCHEPTOB KOMIUIEKCHOM 3KCIEPTHU3BI
UMEIOT CYIIECTBEHHbIE OCOOEHHOCTH, ONPEe/ICHHbIE IIPOLIECCYaIbHBIM 3aKOHOJATENbCTBOM. B uactHOCTH, THIIO-
BBIM OTJIMYMEM OT 3aKJIFOYEHHS, BBIITOJIHEHHOTO OJHUM IKCIIEPTOM COCTOUT B HEOOXOINMOCTH OTPAKEHHUS JAHHBIX
0 TIPOBEJICHUH HUCCIENOBaHNUSA HEMOCPENCTBEHHO KaXAbIM 3KcrepToM. Kakaplil sKCnepT, y4acTBYIOIIMHA B MPOU3-
BOJICTBE KOMIUIEKCHON SKCHEPTU3bI, MOAMNMCHIBAET JUIIb Ty YacTh 3aKJIIOUEHUS, KOTOPas COACPKUT OINMCAHHE
IPOBEJIEHHBIX UM MCCIIEIOBAaHUN, U HECET 32 HEe OTBETCTBEHHOCTh. OO BBIBOA JENIAIOT SKCIIEPThl, KOMIICTEHT-
HBIC B OLICHKE IMOJIyYEHHBIX PE3yJIbTaTOB U (OPMYIHPOBAaHHM JAHHOTO BBIBOJA COTMAacHO CT. 23 DenepanbHOTO
3akoHa oT 31 mas 2001r. Ne73-D3 «O rocynapcTBeHHON CyAeOHO-OKCIIEPTHOM IesTeIbHOCTH B PDy.
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B cucreme HOpMATHBHO-TIPaBOBOTO PETYIMPOBAaHUs CyACOHO-IKCIIEPTHON JESITENbHOCTH MOHSATHE KOMIUIEKC-
Hasl DKCIIEPTH3a PACCMOTPEHO 000C00IIeHO.

Lenecoobpa3Ho oOpaTuTh BHUIMAaHKUE Ha HAYIHO-TIPAKTHIECKYI0 no3unnio CmupHOBO# C.A., COTITACHO KOTOPOM
ompeJiesieH PaBOBOM TEPMHUH «KOMIUIEKCHPOBAHHE», B paMKaX KOTOPOTO YKa3bIBaeTCsi HA HEOOXOAMMOCTBH «CO-
eMHeHHs AByX Win Ooniee 0OBEKTOB B €MHBIA KOMIUIEKC. Takas cucTemMa, IOMHMO LIETOCTHOCTH, 00NagaeT Ho-
BBIMHU CBOMCTBaMH, KOTOPbIE OTCYTCTBYIOT y KaXJIOTO aBTOHOMHOTO 00bekTa. [o cyiecTBy, B cyneOHOI 3Kcmep-
TU3€ MPH HUCHONBb30BaHUU PA3HBIX (POPM KOMIUIEKCHPOBAHUSI OCHOBHOW CMBICI 3TOTO MPOIECCa W 3aKII0YaeTcs B
NpUAaHUY TTOYYECHHON CHCTEME TeX KadeCTB, KOTOPbIE KaKIBIH M3 3JIEMEHTOB B OTJACIBHOCTH BBITIONHUTH HE B
cocrostHur. OCOOCHHO YETKO 3Ta 3a/1a4a BhISBISCTCS TIPU MPOBEJCHUN KOMIUIEKCHON 3KCIIEPTU3bI, KOTJIa HECKOITb-
KO 9KCIIEPTOB MOJYYAIOT Pe3yNbTaT (IKCIIEPTHBINA BBIBOJ), KOTOPBIH HE B COCTOSIHUAH MOJYYUTh KaX bl U3 3KCIep-
TOB B OTAEIBHOCTHY [2, ¢. 68].

[ToMrMO KOMITJIEKCHBIX JKCIEPTH3 MPH PACCMOTPEHHH Pa3IMYHBIX KATErOpPHH SKOHOMHYECKHX JIeNI HEpPEeIKO
JIOKa3aTeNIbCTBA MOJTYYalOT HA OCHOBE Ha3HAYCHUS M MPOU3BOJCTBA KOMILIEKCA Pa3IMYHBIX CYACOHBIX 3KCIEPTH3.
Hampumep, mo BekcelsiM, CoAepiKaliuM PYKOIMCHBIA TEKCT, MOJMKUCh M Ie4YaTh, BO3MOXKHO Ha3HAYCHHUE LENIOT0
KOMIIJIEKCa CYAEOHBIX IKCIIEPTH3:

1) CyneOHast moYepKoOBeIUECKast IKCIEPTH3a PYKOTIMCHOTO TEKCTA (HE BBIMOIHEH JIK TEKCT JAHHBIM JIHIIOM);

2) CyneOHO-TeXHUYEeCKask IKCIePTHU3a TOKYMEHTOB (M1 IPOBEPKH MOUTMHHOCTH MOAIUCH U TICYaTH);

3) CynebHas 5kOHOMHUYECKAsl IKCIIEPTH3a CYMMbI BEKCEJIS; pa3Mepa JMCKOHTA M0 BEKCEIII0; pa3Mepa MPOILCHTOB
IO BEKCEITIO «I10 MPEABSBICHUIY.

CamocTosTeNbHbIE CyIeOHbIC YKCIEPTU3bl B PaAMKaX KOMILICKCA DKCIEPTU3 HA3HAYAKOTCS COOTBETCTBYHOIUMHU
oTpeJieNIeHUSIMU (TIOCTaHOBJICHUSIMH), OCYIIECTBIISIOTCS SKCIepTaMu 00ocobiieHo. Kaxknast cyneOHas sxcnepTusa B
paMKax KOMIUIEKCa IKCIEPTH3 0(OPMIISETCS OTACTBHBIM 3aKIF0UCHHEM.

Eme oqHuM mpUMEpoOM MOXHO CYHTATh SKCHEPTH3bI MO JejaM O XHUINCHHH JCHEKHBIX CPEICTB OaHKa MyTeM
odopMIIeHHS CIIEAOK KYIUTU-TIPOAAXKH C HeoOecTieueHHbIMU («OpOH30BBIMUY) BEKCEIsIMU. Pemenne Bompoca o co-
OTBETCTBUHU MPHOOPETEHUsI 6AaHKOM HeoOecreueHHbBIX («OpOH30BBIX») BEKCeJIeH PHIHOUYHBIM YCIOBHSM OCYIIECTB-
JSIETCS HA OCHOBAHUH PELICHUS CIISIYIONUX YaCTHBIX SKCIIEPTHBIX 337ay:

— ByxranTepckoe uccrnenoBanue Gpakta KyIu-poaaKH BEKCENeH;

— HccnenoBanue OTpakeHUs CACIKU KYTUTH-TIPOJIAXKU BeKcesel B OyXraiTepCKoM ydeTe;

— HccnenoBanue ycioBHiA CIENKH KYIUTH-TIPOIAXKH BEKCEIEH;

— Uccnenoranne 00eCreueHHOCTH BEKCEIS;

— UccnenoBanue GUHAHCOBOTO COCTOSTHHS OTBETUHKA 110 BEKCEIIO;

- I/ICCHGI[OBaHI/Ie prHO'—IHOﬁ CTOMMOCTHU BCKCCJIA HAa ATy OMUCCHUU U AaTy NPEABABICHUA K IIOTAllICHUIO.

,Z[J'I}I pelICHUA YKa3aHHBIX 3ajiayd HCO6XOIII/IMO HUCITIOJIb30BAHUE TaKUX METOAO0B Kak Q)YHKHI/IOH&HBHO'
CTOMMOCTHOH aHaJn3, pacueTHO-aHAIUTUYECKUE METOJIbl SKOHOMHUYECKHH aHaln3, YKOHOMHKO-MaTeMaTHUECKUE
METO/Ibl IOKYMEHTAIbHBIC IPUEMBI, IIPOCISKUBAHKE, BCTpEeIHas mpoBepka [ 1, ¢. 112].

HecMmoTps Ha TO, YTO B OCTAHOBJICHUSIX (OMPEICICHHUSAX) O HA3HAYCHUH TIOJA00HBIX IKCIEPTH3 YacTo QUrypH-
PYET TEPMHUH «KOMIUIEKCHBIEY», OHH, TI0 CYTH, TAKOBBIMHU HE SIBIISIOTCSI U MPEJICTABISIOT COOOW IKCIIEPTU3BI C HC-
MOJIb30BaHUEM KOMIDIEKCa METOJIOB B TIpejieiax OJIHOTO U TOTO e BUIa CyeOHOM SKCIIEPTH3HI.

Kak mokassiBaeT npoueccyaibHasi IPaKTHKa C yYacTHEM SKCIEPTOB-3KOHOMHUCTOB OOBIYHO HA3HAYAIOTCSI KOM-
TUIEKCHBIE DKCIIEPTU3bl C YYacTHEM JKcrepra-Oyxranrepa, Takhe Kak, CcyleOHble OyXralTepCKHUe CTPOUTENBHO-
TEXHUYECKUE IKCIIEPTU3BI, Cy/IeOHbIe OyXTalTepcKue U KOMIBIOTEPHO-TEXHUIECKUE, IKCIIEPTU3bI, CyIeOHbIe OyX-
rajlTepcKue W HHKEHEPHO-TEXHUYECKUE OKCIEPTU3bl (KOTOpbIE Kak IMpaBHJIO, HMEHYIOT HWH)KEHEpHO-
9KOHOMHYECKHMH) U IKCTIEPTU3bI PHIHOYHON CTOMMOCTH aKTHBOB (OLIEHOYHEIE).

Haznauenune n IIPOU3BOACTBO Cy}le6HLIX KOMIUICKCHBIX CTPOUTCIIBHO-TEXHUYCCKUX U 6yXFaHTepCKI/IX OKCIIEp-
THU3 CBSI3aHO C PELICHUEM 3a/1a4 SKOHOMHYECKOI 000CHOBAHHOCTH PacX0J0B, CBSI3AHHBIX CO CTPOUTEIbHBIMU pado-
TaMH, PacyeToB C MOAPSAHBIMU OPraHU3aLMSMH, COOTBETCTBHS BBIIIOJHEHHBIX pabOT CMETHOW AOKYyMEHTAlLuH,
IMOATBEPKACHUTIO Q)aKTa BBIITOJTHECHHBIX pa60T, HUCCIICAOBAHHA Ka4ue€CTBA BBIIIOJIHCHHBIX pa60T, BJIIMSITHUE Ha CTOH-
MOCTb CTPOHTEIILHOT'O 00BeEKTa KOHCTPYKTHUBHBIX H3MEHEHHUI B 3aMEHBI MaTCpUuaoB. HpI/I 9TOM, PCUHICHUE UCCIIC-
JIOBaHUsI O 0OOCHOBAHHOCTH PACX0/I0B Ha CTPOUTEIHCTBO BO3MOKHO JIMIIL P COBMECTHOM HCCJIEJOBAaHUH MaTe-
pHaNoB Jiefa: Ha MPeJMET COOTBETCTBUS PACXOJIOB HOPMATHUBHBIM IMOKA3aTeNsIM, TOJHOTHI OTPAKEHHS B CMETE
BCEX PacXo0B Ha yKa3aHHbIC paOOThI, (aKTHUECKHX 00BEMOB BBIIOJHEHHBIX PabOT (CTPOUTEIILHO-TEXHHUCCKOE
UCCIIEIOBAHUE), & TAKKE UCCIeloBaHne (HaKTHIECKOTO HAJIMUUS PACXOO0B 110 AaHHBIM OyXTrajaTepCcKOro ydeTa, uc-
TOYHHKOB (PMHAHCHPOBAHUsSI PacxoAoB (OyxranTepckoe uccienoBanue). [lppmepoM KOMIUIEKCHON OyXTanTepcKoit
U WHXEHEPHO-TEXHUYECKON 3KCIIEPTU3bI SIBIISETCS HCCIeOBaHHEe (OPMUPOBAHUS MEPBOHAYAILHOW CTOMMOCTH
00BEKTa OCHOBHBIX CpeACTB. IlepBOHAUaNbHOM CTOMMOCTBIO OCHOBHBIX CPEICTB, MPUOOPETEHHBIX 3a IIaTy, IpH-
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3HaeTCs cyMMa (paKkTHYECKHUX 3aTpaT OpraHM3alli Ha MPHOOpETeHUE, COOPYKEHHE M U3rOTOBJICHHUE, 32 UCKITIOYe-
HUEM HaJioTa Ha JOOAaBJICHHYI CTOMMOCTh M MHBIX BO3MEIAeMBIX HAJOroB. B pamkax cymeOHON Oyxranrepckon
SKCIIEPTH3BI MOXKET OBITH IPOAHATM3UPOBAH pa3Mep (PaKkTHIECKHUX 3aTpar Ha MpHoOpeTeHne, COOPYKEHHE U H3T0-
TOBJICHHE OOBEKTa OCHOBHBIX CpeAcTB. IIpu 3TOM, BOIIPOC OTHOCMMOCTH 3aTpaT HEMOCPEACTBEHHO K BBOIY B JKC-
IUTyaTauio 00bEKTa OCHOBHBIX CPEJCTB TPeOYeT MpOBeIeHHS MHKEHEPHO-3KOHOMHUECKOTO UCCIIEJOBAHUSL.

[IpumepoM KOMIUTIEKCHOM CyneOHON OyXTranTepckoi U MHKEHEPHO-TEXHUYECKOH IKCIIEPTHU3HI SIBIIETCS HCCIe-
JoBaHUe 1o Bompocy: Kakne sxoHoMHYecKre onepaluy OpraHu3aluy IPUBETH K COKPAILICHUIO MOIIHOCTEH Mpe-
OpUATHA U IPEKPALICHUIO B TIOCIEACTBUN OCHOBHOW yCTaBHOU nesitenbHocTH? [Ipu mpoBeaeHNH HCciie10BaHus 1O
JTAHHOMY BOITPOCY SKCIIEPT-OyXTanTep KOHCTAaTUPYeT (PakT BHIOBITHS OOBEKTOB OCHOBHBIX CPEICTB M YKa3HIBAeET,
Kakre OOBEKTHI OCHOBHBIX MPON3BOJCTBEHHBIX (DOHAOB MMEINCH Ha OajaHCce OpraHu3amuu. A 3KCIEPT WHKEHEep-
HO-TEXHUYECKOH IKCIEePTU3bl HA OCHOBAHWW YKAa3aHHBIX JAaHHBIX KOHCTATUPYET BO3MOXKHOCTH / HEBO3MOKHOCTb
OCYIIECTBIISTH JeATENFHOCTh, YKa3aHHYIO B ycTaBe. lIpu 3ToM, Ha MpakTHKE MMEIOT MECTO CITydaH, KOTza Ha3Ha-
YeHHe KOMIUIEKCHOW Cy/IeOHOM SKCIIepPTH3HI 0 TTOAO0HBIM JIeaM He TpeOyeTca. DTO BO3MOXKHO B CIIydae eCiih y
OpraHu3alyy BHIOBUIM BCE OCHOBHBIC CPENICTBA, YTO YKa3bIBAaeT HA HEBO3MOXKHOCTH OCYIIECTBICHHUSI TPOU3BOCT-
BEHHOU ACATCIIBHOCTH OpraHu3aluu.

Uro kacaeTcsi KOMIUIEKCHBIX CYJIEOHBIX OyXTalTepCKUX M KOMITBIOTEPHO-TEXHUYECKHX IKCIEPTH3, TO YKa3aH-
HBIC 3KCIICPTU3bI HA3HAYAIOTCA B YIOJIOBHOM IIPOILICCCE, KOrJJa B XOA€ CICACTBCHHBIX HCﬁCTBHﬁ OCYIICCTBIIACTCA
BbIEMKa 3JIEKTPOHHBIX HOCHTeNel Oyxrantepckoit nHdopmammu (B 4acTHOCTH, 0a3bl 1C Oyxranrtepus). B nannom
Ciy4ae, BOIPOCH TOMyUYeHHsI ¥ (pUKCAIH HEOOX0quMol WH(GOPMAIIUU OTHOCSTCS K KOMIIETEHIIMH JKCIIepTa Cy-
JIeOHON KOMIIBIOTEPHO-TEXHUIECKON SKCIIEPTHU3HI, 2 IKOHOMHYECKOE MCCIIe0BaHUE TIOTYISHHON HHPOpMAIH — K
KOMIICTCHIINHU 3KCIepTa-0yxrairepa.

AHanM3upyst KOMIUIEKCHBIE SKCIIEPTH3bI C YUaCTHEM JKCIEPTa-d9KOHOMHCTa HEOOXO0IUMO OTMETUThH CYACOHYIO
WH)XKCHEPHO-2KOHOMHYECKYIO IKCHepTH3y. OObeKTaMHi WHXEHEPHO-3KOHOMHUYECKON 3KCIIEPTHU3BI SBISIOTCS JTOKY-
MEHTabHbIC TAHHBIE — HOCUTENN SKOHOMHUYECKOH nHpopManun. [Ipr 3ToM 00beKTaMi MHKEHEPHO-TEXHUIECKOH
OKCICPTU3LI ABJISCTCA TCXHUYCCKUEC NOKYMCHTLL (I/IHCprKTI/IBHI)Ie IMOJIOKCHUS, TEXHUYCCKUC PETIIaMCHTBI, OIMUCa-
HUS TEXHUYECKHUX CPEJICTB, TEXHUUECKUE XaPAKTEPUCTHKH OOBEKTOB).

B cooTtBercTBUM ¢ pa3paboTaHHBIM ydeHHEM, HAa OCHOBE IOJIOKEHUW CyAeOHOW IKCIEPTOJIOTHH, Cy/eOHasT MH-
KEHEPHO-IKOHOMHYECKAsl DKCIIEPTH3a KITACCUPHUIIUPYET CISAYIOIUM 00pa3oM:

1. DkcnepTH3a pazMepa SKOHOMHUYECKOro 3¢ deKTa OT BHEAPEHUS HHHOBAIIMOHHOTO 000pYy/IOBaHUS W M3MEHE-
HUS TEXHOJIOTHYECKOTO TPOIIeCcCa;

2. DKcriepTU3a pa3Mepa U JTUHAMUKHU [TPOU3BOJUTEIBHOCTH TPY/a C yYETOM BIHMSHHUSI BHEIIHUX M BHYTPEHHUX
(hakTopos;

3. DKcrnepTr3a MpOU3BOICTBEHHBIX PE3YNbTAaTOB ACSITEILHOCTH OpraHU3allii W BIHUSHUAE HA MPOU3BOAHUTEIh-
HOCTh TPY/Ia MEPOIIPHUATHI MO COBEPIICHCTBOBAHUIO MPOU3BOJICTBEHHOT'O TIPOIIECCa;

4, 3KCH€pTH3a COOTBETCTBUSI TEXHHKO-DKOHOMHYECKHNX IOKa3aTeliel ACATCIIBHOCTH OpraHu3aliui HOPMATHB-
HBIM 3HAYCHHSIM;

5. Dkcneptuza (HakTOpoB, KOTOPHIE MPUBENH K OTKJIOHEHUIO AMHAMUKH 3apaOO0THOHM TUIATHI OT B3aUMOCBSI3aH-
HBIX TEXHUKO-)KOHOMHYECKHX MOKa3aTeiiei JACATCIIBHOCTH OpraHru3alnu.

[Ipu 3TOM, HEOOXOUMO OTMETHUTD, YTO B paMKaX MHKEHEPHO-3KOHOMHUYECKON 3KCIIEPTU3bI PELIAIOTCS BOIIPOCH
O BBIABJICHUHU CTETICHW BIUSHUS BHEAPEHHs B MPOU3BOACTBEHHBIM MPOLECC NHHOBAIIMOHHBIX TEXHOJOTHHA Ha 3HA-
YEHMsI KOMIUICKCHBIX YdKOHOMHUECKHX I0Ka3aTeseit: poHmoooTaaua, (POHI0EMKOCTh, (POHIOPEHTA0EIBHOCTD, (POH-
JIOBOOPY>KEHHOCTbH U TPOYHE.

Oco060 HE0OXOIMMO OTMETHTh, YTO KOMIUIEKCHBI XapaKTep aKTyaJleH W JUIsl OLUEHOYHBIX KCIEPTH3, B paMKax
KOTOPBIX OTPEICISIETCS] CTOMMOCTh IpeanpusaTus (Ou3Heca) Wiy makeTa akiuil. [lpu 3ToM, BOmpoc Ha3HAYCHHUS
KOMIUIEKCHOM Cy1e0HON 3KCIIEepPTH3bl IPU ONPEACICHUH PHIHOYHOM CTOMMOCTH OM3Heca O0OYCIIOBJICH IPUMEHEHH-
€M Pa3IMYHBIX METOJOB B paMKaX TPeX IMOAXOOB K OLEHKE: TOXOAHOTO0, 3aTPaTHOIO U CPABHUTEIHHOTO MOAXOA.
Ecnu 114 ucronb30BaHus JOXOIHOTO MOAX0a HE00X0IUMO HCCIeJOBAHMS TOTEHIIMAIBHO BO3MOXKHOTO JOX0Aa OT
WCTIOJIb30BaHMS aKTHBa, TO KOMIUIEKCHBIN TOJIXO0JI IPH MPUMEHEHHUH 3aTPATHOTO MOIX0Ja 00YCIIOBIIEH 0COOEHHO-
CTBIO €r0 METO/IOB. Tak, B paMKax 3aTpaTHOTO IMOIX0/a ONPEENIeTCs PHIHOYHAS CTOUMOCTD KaXK/I0TO HMEFOIIETO-
csl y opraHu3auuu aktusa. Hanpumep, crouMocTh OOBEKTOB HEIBUKUMOTO UMYIIECTBA, CTOMMOCTD TPAHCIIOPTHBIX
CpEeICTB, O0OPYIOBAaHUA, & TAKXKE HEMATepHAIBHBIX aKTUBOB. [Ipu 3TOM, He peaKo OOBEKTHl HEABIKUMOCTH Xa-
PaKTEpPU3YIOTCS CYIIECTBEHHBIMH OCOOCHHOCTSIMH, TIOSTOMY BOINPOC OLEHKH YKa3aHHOTO aKTHBa TpeOyeT KOM-
IUIEKCHOT'O CTPOUTENBbHO-TEXHMYECKOTO U (PHHAHCOBO-3KOHOMHYECKOTO HCCIIEAOBaHMA. ToXe MOXKHO OTHECTH U K
OLIEHKE CTOMMOCTH CJIOKHBIX TEXHUUECKUX CpeACTB. TakuM 00pa3oM, OLEHOUHBIEC SKCIIEPTU3bI HEPEIKO UMEHYIOT-
sl KaK KOMIUIEKCHBIE CTPOUTENFHO-TEXHUYECKHE, aBTO-TEXHUYECKHE U (PMHAHCOBO-IKOHOMUYECKHE SKCIIEPTU3HI.
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AKTYAJIBHBIE IPABOBBIE BOITPOCBI 3AK/TIOYEHUA
CAEJIKU KYIUIU-ITPOJAYKN AKIIMU U TOJIX B OO0

BaneBckas A.A., KaHIUIAT IOPUINYECKUX HAYK, JOUEHT,
CaparoBckasi rocy1apcTBeHHAs1 IOPUIMUYECKAs] aKa1eMUs

Annomauus: cmamvs NOCEAUWEHA HAVUHOMY AHATUZY BONPOCO8 U AKMYATbHLIX NPOOIEM COBEPULEHUS 2padic-
OAHCKO-NPABOGHIX CONOK KYNAU-NPOOAdICU, HANPAGIEHHBIX HA OMYYIICOeHUe aKyull 6 KOpnopamusHol opeanu3a-
yuu, co30anHol 8 (hopme aKyuoHepHo2o obwecmaa, u 0oell yyacmusi 8 obuecmae ¢ 0ZpanUienHOU OMeemcmeeH-
Hocmblo. B cmambe ykasamvl Haubojiee pacnpocmpaneHHvie opuoudeckue (akmol, OKA3bI8AWUX GIUAHUE HA
NpU3Hanue NOOOOHBIX cocnauienuli 6 Kayecmee Hedelicmeumenvhvlx. Ommeueno 3HayeHue HOMapuaiIbHo2o y0o-
cmosepensi COeloK o OMuYIICOeHuro 0oau (wacmu 00au) 6 obwecmse ¢ 0SPAHULEHHOU OMBEMCMBEHHOCHbIO NPU
Hamuyuy OpauHo2o npasooOmMHOULeHUs, NPU KOMOPOM O3HUKAEN peXcum odwel CO8BMeCmHOU COOCMBEeHHOCMU.
Ompadicas 3uaveHue UHbIX aKMoO8 HOMAPUATLHO20 YUACMUs 8 KOPnopayuu, co30auHol 8 ¢opme obuecmaa ¢ oe-
PAHUYEHHOU OMBEMCMBEHHOCMbIO, 000CHO8aHO gKioueHue ¢ cm.11 I'K P® nomapuanvhotl popmel 3auumsl Kop-
nopamugusix npas, ¢ cm. 12 I'K P® — Hoso2o cnocobda 3awuumel 2panicOaHCKUX npag — HOmapuaibHo20 cnocooa,
MeXaHusM Komopozo ciedyem chpopmuposams Ha YpoHe HOPMAMUBHO-NPasoso2o akma Ilpasumenvcmea P.

Knrwouesnie cnosa: coenxa, Kynis-npooasica, akyuu, akyuoHeprHoe 00uecmao, 00au y4acmus, akyuoHepsl

CURRENT LEGAL ISSUES OF CONCLUDING THE PURCHASE AND SALE
OF EQUITIES AND SHARES IN LLC

Valevskaya A.A., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Saratov State Law Academy

Abstract: the article is devoted to the scientific analysis of issues and actual problems of making civil law pur-
chase and sale transactions aimed at alienating eqities in a corporate organization created in the form of a joint-
stock company and shares in a limited liability company. The article shows the most common legal facts that influ-
ence the recognition of such agreements as void ones. The importance of notarization of transactions on the aliena-
tion of a share (part of a share) in a limited liability company in the presence of a marriage relationship, in which
there is a regime of common joint ownership, is noted. Reflecting the significance of other acts of notarial partici-
pation in a corporation established in the form of a limited liability company, it is justified to include in Article 11
of the Civil Code of the Russian Federation a notarial form of protection of corporate rights, in Article 11 of the
Civil Code of the Russian Federation, 12 of the Civil Code of the Russian Federation — a new way of protecting
civil rights — a notarial method, the mechanism of which should be formed at the level of a regulatory legal act of
the Government of the Russian Federation.

Keywords: transaction, purchase and sale, equities, joint-stock company, participation shares, shareholders

|. BBenenue

IOpunndeckue nvia, BOZHUKHYB B MIEPHOJ APEBHEPUMCKOHN IOPHUCIIPYJACHIIMA B (JOPME PEIUTHO3HBIX COIO30B
KOPIOpaIiy CIY>KUTEIeH IpH MarucTparax u B (hOpMe COI030B PEMECICHHUKOB U JPYTHX OpPTaHHU3AIUi, NMEIH
ONpeeJIeHHblE MPU3HAKK KOpIriopauuu. Pe3yiapTaToM pa3BUTHS JAaHHBIX JIMI] SIBUWJIOCH MPU3HAHUE KOPIOPAIIUH,
OJTHOBPEMEHHO ¢ (DM3MUYECKUM JIUIIOM, B KAUYECTBE CAMOCTOSTENBHOTO CYOBhEKTa PUMCKOTO YacTHOTO mpasa. [Ipu
3TOM, IPABOBOE CYIIECTBOBAHUE JAHHBIX IOPUJIMUECKUX JIUI] HE MPEKPAIIaIOoCh B PE3YJIbTAaTe BbIXOJIOM U3 COCTaBa
YYaCTHUKOB OTJIENIbHBIX JIMI[ IMYyTEM BBIKYNA JOJIM JIPYTMMH YYacTHUKaMHM, B TO BpeMs, KaK MMYIIECTBO
000CcO0JIATIOCh OT UMYIIECTBa €€ YYaCTHHUKOB. BrociencTeBuu, B pe3yibTaTe T'eHE3Hca HOPUIANYECKOW MBICIH,
MOJIOKEHUST 00 OTrpaHUUYEHUH MaTepUAITLHBIX OJIar KOPIIOpallii OT MaTePUAIIbHBIX OJlar €e YY4aCTHUKOB, KOTOPhIC
BHOCHJIM CBOM BKJIQJIbI B KOPIIOPALIMIO, TPHOOPEIIN 3HAYCHNE BEAYIIHUX MPUHIMIIOB MUPOBOH ITUBHIIMCTHKY.

B Poccuiickoit @enepanuu, ¢ npuHsaTueM jaeictpyronieil Konctutyiuun PO, koTopasi rapaHTUpyeT MpaBo Ha
OCYIIECTBJICHHUE, KaK MPEANPUHUMATEIBCKOM, TaK U IPYroil 3aKOHHON 3KOHOMUYECKOU ACSTENbHOCTH, U MPOBO3-
rJamaeT HEemoCPeACTBEHHOE MPHU3HAHWE W TOXAECTBEHHYIO 3aIIUTy BceX (hOpM COOCTBEHHOCTH, BKJIIOYAs YacT-
HYI0, B CTpaHE HA4aJo aKTHBHO Pa3BUBATHLCS MPEANPUHUMATEIBCTBO, KOTOPOE JOCTATOYHO dPPEKTHBHO peain3y-
€TCs B KOPIOPATUBHBIX OpraHu3alusX. BO3HUKHOBEHHE HOBBIX MPABOBBIX IPAKIAHCKO-TIPABOBBIX WHCTUTYTOB,
BKIItouasi cepy KOPIOPATUBHOTO TpaBa, MPOTPECCHUBHOC YBEIMYCHHE AUCIO3UTHBHBIX OPHIUYCCKUX Hadal B
perIamMeHTallui JaHHBIX OTHOIICHUH, BHICTYITMIIO COIMAIbHO-TIPABOBON O0YCIOBIEHHOCTHIO aKTHBU3AIHH COBEP-
LIEHHS B KOPIOPATUBHBIX OpraHU3alUaAX IPakIaHCKO-NIPAaBOBBIX CAEJIOK, B T. 4. HAIIPABJICHHBIX HA MEPEXO] MpaBa
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COOCTBEHHOCTH Ha aKLWHU W JIOJH B YCTABHOM KamuTaje OOIIeCTBa ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO. [laHHBIC
BOIIPOCHI aKTyaJIbHBI, TaK Kak 3G (OEeKTUBHAS EATCILHOCTh KOPIIOPAINH, CO3TaHHOH B (hopMe OOIIeCTBa C OTpaHHU-
YEeHHON OTBETCTBEHHOCTBHIO, HAXOIUTCS B 3aBUCHMOCTH OT YCTaBHOTO KamuTalla, OT JBIDKEHUS aKTHBOB B YCTaB-
HOM KaIluTaje, OT B3aMMOOTHOIIEHHH MEXKy YIaCTHHKaMH OOILECTBa, PaBHO, KaK OT Jep:KaTejell JaHHOW KOpIio-
PaTHBHOI OpraHU3alKei akInuii aKIHOHEPHOTO OOIIECTBA.

I1. JInTepaTypHblii 0030p

Bonpockl mpaBoBOro perynMpoBaHHs MOJOKEHUS! KOPIOPATHBHBIX IOPUAMYECKHUX JIUI, BKIIOYAsi BOIPOCHI OT-
qy)KJCHHSI UMYILIECTBAa B KOPIIOPATUBHBIX OPraHU3alMsAX, CO3JaHHBIX B (popMe OO0IIecTBa C OTPaHMUCHHON OTBET-
CTBEHHOCTHIO, Ha MPOTSHKEHUH PA3ITUIHBIX IEPHUOJIOB PAa3BUTHS IOPHINIECKON MBICIH HCCIIEIOBATUCH TAKUMHU aB-
topamu, kak M.M.Arapkos, B.K. Auapees, A.H. bopucos, N.}O. bouaposa. SI.M. ['punrac, A.B. JloOpoBuHCKas,
3.B. Jloporogra, B.B. Jlonunckas, U.A. Epemuues, T.B. Kamanuna, E.P. Kubenko, H.B. Ko3nosa, 1.C. lllutkuna,
M.U. Kynarun, B.B. Jlantes, H.B. Hukutnna, B.C. Ocunenko, B.H. Iletyxos, E.A. Cyxanos, U.T. Tapacos, E.B.
®DeroKOBIY, HHBIMH TIPEICTABUTENSIMU HAYIHOTO COOOIIECTRA.

Obpamasce k padore B.B. JlomuHckol, MBI yrnmoTpeOuin (GOpMYITHPOBKU MPH3HAKOB, KOTOPHIE CBOMCTBEHHBI
BCEM KOPIOPATHUBHBIM OPTaHM3aUsIM U KOTOPBIE XapaKTEPU3YIOT JaHHOE IOPUANIECKOE U0 KaK KOMMEPUECKYIO
OpTraHM3AIHI0, BIHSAIONIYIO HA KPYT MPaB WICHOB KOPIOPAIMH, BKIIOYas MPaBO Ha COBEPIICHUE YYaCTHUKAMHU 00-
LIECTBA C OrPAHUYEHHON OTBETCTBEHHOCTBIO CIAEJIOK KYIUIM-TIPOJAKM aKUMK M JO0JIed B YCTaBHOM Kamnurtaie. Pa3-
JIEITIIEM MTO3HUIINI0 YISHOTO, BBIAEIMBIIETO COBOKYITHOCTE MOTO0HBIX MPU3HAKOB [6, ¢. 21].

M.B. AHTOKOIBCKAS, HCCIIEMys 3HAUEHHUE HOTAPHUAIHHOTO yIOCTOBEPEHHUS CACIOK, COBEPIIAEMBIX TIPY HATNIHH
OpayHOTO MPABOOTHONICHHUS, TIPU KOTOPOM BO3HHKAET, MO O0IIEeMy MpaBUIIY, PEKUM OOIIel COBMECTHON coOCT-
BEHHOCTH, B T.4. B OTHOLICHWH JOJIM B YCTABHOM KaluTaie oOIecTBa C OTPaHUYEHHON OTBETCTBEHHOCTBIO, CIIpa-
BEJTMBO MPU3HACT PEKUMOM MOJO0HOM Cynpy,ecKoi COOCTBEHHOCTH B Ka4eCTBE OTPaHUUEHHON OOIIHOCTH 100
oOmrHOCTH equHbIX (00mmx) mpuobpetenwii [1, c. 157]. imeHHO, B yKa3aHHOH CBSI3U, MPOJABEI] IOJN (€€ JacTH)
o0IIecTBa C OTPaHMUYCHHON OTBETCTBEHHOCTHIO 00SI3aH MOJyYUTh HOTAPHAIbHO yJOCTOBEPEHHOE BOJICU3BSIBICHHUE
BTOPOTO CYNpyra Ha MPaBoO COBEPIICHUS JAaHHOU CHEIKH.

K nanbonee yno0HON B COBpEMEHHBIX POCCUHCKUX YCIOBUSX KOPIOPAIHH, Kak (popMe peanu3aiuu meiei u 3a-
Jlad Om3Heca, OTHOCSTCS TaKUe XO3SMMCTBEHHBbIE OOIeCcTBa, KaKk aKIMOHEPHBIE OOIEeCTBa, TaK M 00IIecTBa ¢ orpa-
HUYEHHOH OTBETCTBEHHOCTHIO. B mporecce GpopMupoBaHus aKIIMOHEPHOTO OOIIECTBa, KaK JHOOOT0 HHOTO XO3sH-
CTBEHHOT'O OOIIECTBA, B T.4. — OOMIECTBA C OTPAaHIMYEHHON OTBETCTBEHHOCTHIO, OCYIIECTBISIETCS YUPEKIACHUEM yC-
TaBHOTO KamwWTaja, CO3/1aBaeMOT0 IMOCPEJCTBOM 00bEINHEHHS MaTepUAaIbHBIX BKIIAJIOB YYACTHHKOB.

O.A. llaBanauna, T.A. ®@ununnosa, E.JO. Kosanenko, O.B. XapuHoBa, ¢ 11e1bl0 ONpeeieHus] CTETIEHH y4a-
CTHS KaXJIOTO W3 yYaCTHHUKOB KOPIIOpAIMH B JCATENLHOCTH OMPENENICHHOT0 HICHTU(MUIIMPOBAHHOTO 3JIeMEHTa
Om3HEeca, 0TPAKAKT METOJMKH aHAIHM32a YCTABHOTO KamuTalla KOPIOpAI|K, KOTOPhIE YYTEHBI MPH HCCIEIOBAHUH
BOITPOCA COBEPIICHUS CACIOK KYIUTH-TIPOIaXKH aKIMii 0OIIECTBOM C OTpaHMYCHHOH 0TBeTCTBEeHHOCTHIO [30].

I11. MaTepuanbl U MeTOABI

CosznaHrie KOpropaTHBHON OpraHu3anuy (KOPIIOpaIyu), Kak 00J1aaTessi COBOKYITHOCTH KOPIIOPATHBHEIX TIPaB,
00s13aHHOCTEM; KaK BOJIEBOW OpTraHM3alliH, KOHCOJUIUPYIOMIEH HECKOIBKO BOJb, (OPMHPYET KOPIIOPATHBHOE
FOPUIUIECKOE JINIIO U pean3yeT ero oomryro meis [7, ¢. 357], cmocobcTBysT 00pa3oBaHUIO KOPITOPATHBHOTO KaIlH-
Tajga M KOPIOPATUBHOTO YIIPABIEHUS, NMPHU KOTOPOM CTPYKTypa OpPTaHHM3alMd W3 HUCKIIOYHUTEIBHO TOYCYHOH
TpaHchopMupyeTcs B MHOKecTBeHHYIO [29, ¢. 953]. K coBOKyNHOCTH NMPHU3HAKOB, KOTOPbIE CBOHCTBEHHBI BCEM
KOPIOPATUBHBIM OPTaHHU3alUsIM U KOTOpPbIE XapaKTEPU3YIOT JAaHHOE IOPHIUYECKOE JIMIO KaKk KOMMEPUYECKYIO Op-
TaHU3AIUIO, BIUSIONIYIO Ha KPYT MPaB YWICHOB KOPIIOpAIMH, BKJIFOYas MPABO Ha COBEPIICHUE YYaCTHHKaMU o01ie-
CTBa C OIPaHUYCHHON OTBETCTBEHHOCTHIO CJICJIOK KYIUTH-TIPOIXKU aKIUH U JTOJIeH B yCTaBHOM KaluTaje, OTHOCST-
Csl: «OTpaHUYEHHE MPEIPUHIMATEIHLCKOTO PUCKa; opopMIIeHHe, OCYIIIECTBIICHNE U 3aIlUTa KOJUIEKTHBHBIX (TPyTI-
MOBBIX) HHTEPECOB PA3IMYHOTO PoJia, KaK B UMYIIECTBCHHOW, TaK U B HEMaTepHaJbHOH cdepe; AejeHne YCTaBHOTO
KaluTaia Ha J0JM (BKIIAbl) yupeauTeneil (Y4acCTHUKOB); HAIMYHE CTATYyTHON (DOPMBI KOJJICKTUBHOW TPENITPHHU-
MaTeJIbCKOH e TeIbHOCTH; HaJTMYUE JBYX B3aMMOCBS3aHHBIX OOLIHOCTEH — yYaCTHUKOB KOPIOPALMH U TPYAOBOTO
KoJuteKTHBay [6, c. 21].

K Hamnbonee yo0HOI B COBpEeMEHHBIX POCCHHCKUX YCIOBUIX KOPIOpANWH, Kak GopMme peanusanmu 1elnei u 3a-
nad Ou3Heca, OTHOCSTCS TaKKe XO3sIMCTBEHHbIE OOIECTBa, KaK aKLIMOHEPHBIE 00LIecTBa, TaK M OOIIECTBa C Orpa-
HUYEHHOH OTBETCTBEHHOCTHIO. B mporecce GpopMHUpoBaHUs aKIIMOHEPHOTO OOIIECTBA, KaK JFOOOT0 MHOTO XO03sH-
CTBEHHOTO OOIIECTBA, B T.4. — OOIIECTBA C O'PAHUICHHON OTBETCTBEHHOCTHIO, OCYIIECTBISIETCS YUPEIKICHUEM YC-
TABHOTO KalMTalla, CO3/1aBacMOT0 MOCPEICTBOM 00BEANHEHHS MATEPUATBHBIX BKJIAI0B y4acTHUKOB [30].

WznoxxeHHoe KoppenupyeT HopMam 3akoHoaatenberBa (1. 1 cr. 66 'K P® [5]), B cOOTBETCTBUU C KOTOPHIMH
KOPIOPATUBHBIN (YCTaBHBIN, CKIAIOYHBIN) KallUTaI Y BCEX XO3SHCTBEHHBIX TOBAPHIIECTB U 00IIecTB auddepen-
[IUPOBAH Ha JI0JU (BKJIAMbI) YUpeAUTEICH (YIaCTHUKOB). /JJaHHOE MMOJI0KEHNE UMEET OTHONIEHUE K aKIIMOHEPHOMY
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00IIECTBY, OCYIIECTBIISIONIEMY JCSATEILHOCTh M0 HopMaM DegepanbHOro 3akona Ne208-D3 [26], u k 001IECTBY ¢©
OTpaHMYEHHON OTBETCTBEHHOCTHIO, IEHCTBYIOMEMY B ciury PenepanpHoro 3akona Nel4-D3 [22].

B cootBercTBHM ¢ HOpMamu DenepanmsHOro 3akora Nel4-D3, pasMep 101 ydacTHHKA KOPITOPATHBHON OpraHHU-
3alluH, CO3/1aHHON B JOpME OOIIECTBA C OTPAHMYCHHOW OTBETCTBEHHOCTBIO, B YCTABHOM KaIlUTaje YCTaHABIUBACT-
Csl B IPOLICHTHOM JIOO B APOOHOM COOTHOILIEHHH U KOPPEIHPYET COOTBETCTBYIOIIECH HOMUHAIIBHOM IIeHe yKa3aH-
HOHW JIOJIM M YCTaBHOTO KamuTaina, B 1enoM. [lockonpKy oruadenHast A0 (4acTh A0JIM) B yCTaBHOM KaluTane 00-
IECTBa C OTPAHUYCHHON OTBETCTBEHHOCTHIO, KAK M aKIIUU aKIIMOHEPHOTO OOIECTBA, MPU3HAHA B Ka4eCTBE 0OBEK-
Ta TPaXIAHCKHUX TMPaB, KOTOPBIA NMPUOBIBAECT B OTKPHITOM TPa’KAAHCKOM 00OPOTE, AaHHBIH OOBEKT MOXKET MOJJIe-
JKaTh OTUYXICHHIO IPYTUM JIMIaM Ha OCHOBAaHUU PA3JINYHBIX IPAXKIaHCKO-TIPABOBBIX CIEJIOK II0 IPAaBMJIAM IIPaBo-
IPEeeMCTBa, B T.4., CACJIKU KyIUIH-TIpoaaxu. OT4yKICHUE NaHHBIX OOBEKTOB MPaKJAaHCKUX IIpaB MOXET OBITh pea-
JM30BaHO OJHOMY JIMOO HECKOJIBKUM MOKYMATENsIM — YYaCTHUKaM KOPIIOpAalWH WM UHBIM (TPEThUM) JIUIAM 10
npasunam cT. 21 @epepansroro 3akona Nel4-®d3 u I'paxmanckoro kogeke PO (m. 1 cr. 93, cr. 128, m. 1 cr. 129).
[Ipu oTuyxzeHNH corinacue MHBIX Y4aCTHHUKOB KOPIIOpaluu He TpeOyeTcsi, eCiy Apyrhe MpaBuiia He yCTaHOBJICHBI
YCTaBOM JaHHOW KOPHOpaTHBHOH opranuzanuu. OT4yXJIeHHE JaHHBIX MaTepHalbHBIX OJar MHBIM (TPEeTHUM) JIH-
aM TIPEACTABISICTCS BO3MOXKHBIM C YUETOM MpaBa MPEUMYIIECTBEHHOW MOKYNKH M B CHTyalUsiX, KOTJa: BO-
NEePBBIX, B KAYECTBE MPOAABLA HE BBHICTYIAET CANHCTBEHHBIN YIaCTHUK KOPHIOPALH U, BO-BTOPBIX, TOJOOHBIN aKT
HE HaXOIMTCS MOJ 3alpPETOM, oTpakeHHOM B ycrase (m.11. 2, 3 ct. 93 'K P®; m.n. 2-4 cr. 21 depepanbHOro 3akoHa
Nel14-®3). Tons yyacTHHKA KOPIIOPAIHH, TIPH 3TOM, MOYKET ITOAJICKATh OTUYKIACHHUIO JO MOMEHTA TOTHOM OTIAThI
B YACTH OIJIAY€HHOM JONH.

Heobxomumo orMeTuth, uro B denepansHoM 3akoHe Nel4-D3 mpemycMOTpPEHO HECKONBKO CHUTYAIlHd, KOTAa
pelieHre HeoOXoAMMO MPUHUMATh B Ka4eCTBE €AMHOMIACHOTO. K TaKOBBIM 3aKOHOJIATENh OTHOCUT, B YACTHOCTH:
YTBEP)KICHUE UHOTO, YeM YCTaHOBJICHO HOPMATUBHO, TIOPSIAKA 0JIOOPEHHsI CIIEJIOK C 3aMHTEPECOBAHHOCTHIO; Orpa-
HUYEHHE HanOOJIbIIETo pa3Mepa AOIH OJHOTO U3 JIML — YIaCTHUKOB KOPIOPALIMY; BKIIIOYEHUE B Y CTaB MOJI0KEHUH
0 TPEUMYIIECTBCHHOM TPaBOMOYHMH Ha TIOKYIKY I0JH (YacTH JIOJM) B YCTAaBHOM KaluTaje Mo IIeHe, COriacoBaH-
HOU MpexJie; B OTHOIEHUU (JOPMHUPOBAHUS TIONOKEHHS B Y CTaBe O MIPaBe HA BHIXOJ YYaCTHHKA M3 YJICHCTBA KOP-
nopanuu 1 np. BepxoBueiM CynoMm P® ykaszano: Ha ocHoBaHuM 1I. 2 cT. 23 @enepansHoro 3akoHa Ne 14-D3, kpo-
M€ TOT0, IIPY NPUHIATUH OOIIUM COOpaHMEM PEIICHHUS] B OTHOLICHUH 3aKII0UEHHS KPYITHON IpakJaHCKO-TIPaBOBOM
CIeNKH 100 00 yBENMYEHHH pa3Mepa yCTAaBHOTO KaluTaja KOpHOpalusi Mpu3BaHa MO MPHUTA3aHUIO yYaCTHHKA,
KOTOPBI TOJI0COBaJ MPOTHB JJAHHOTO PELICHUs! 100 OTCYTCTBOBAJ MpPH TOJOCOBAHMH 3a MPHUHATHE MOAOOHOTO
peleHns, K TPUOOPETEHUIO B COOCTBEHHOCTH 110 JIOTOBOPY KYIUIM-NIPOAAXH JAaHHOW JOJM B YCTaBHOM KallUTaje
JAHHOW KOpIiopaTuBHOW opraHu3anuu. [Ipu 3ToM, B cirydae mpruoOpeTeHus: 00IeCTBOM J0JN yYaCTHUKA, KOTOPBIM
chopMHPOBaHO NOJJO0HOE TpeOOBaHUE O BBIKYIIE, HE TPEOYeTCs MPeBApUTEIHHOTO 0OpaleHns JaHHOTO y4acTHH-
Ka K KOPIOPALH C NMPEUIOKEHUEM O COBEPIICHUH JI0TOBOPA KYIUIM-IIPOAAXKH U C 3asiBIICHUEM O BBIXOJE U3 WICH-
cTBa o0miecTBa. BhIKyn COOTBETCTBYIOIIEH J0JIM MPOU3BOJAMUTCS B COOTBETCTBHH C TPEOOBaHUEM YYaCTHHKA I10-
CPEJICTBOM BBIMJIATHI €My (PaKTHIECKOH CTOMMOCTH JONH y4yacTtus (ee yactu) [10].

[lo oOmemy npaBuily, COBEpLICHHE JOTOBOpa KYIUTU-IIPOAAXKH aKIUH, KaK ¥ JoJiel B 00IIECTBE C OrpaHUYCH-
HOW OTBETCTBEHHOCTHIO, OCYIIECTBISIETCS Ha ocHOoBaHMU 1.2 cT. 454 'K PO, maparpada 1 . 30 'K P® ¢ mpu-
OpUTETOM CITEIIHANIBHBIX ITOJIOKEHUH 3aKOHOB, PETYIUPYIOMINX AeSATeNbHOCTh Koprnopamuid. Kymis-mponaxka ax-
LU B KOPIOpAaLHH, CO3AaHHON B (hopMe aKLIMOHEPHOTO OOLIeCTBa, a TaKXKe — J0JIeH (4acTH J0Jin) B OOIIecTBE C
OTrpaHUYEHHON OTBETCTBEHHOCTHbIO, KOTOPBIE COCTABISIOT EMWHBIA TrocyAapCTBEHHBIM peecTp, 00beIUHSIOLINNA
00BEKTHI HAIIMOHAIBHOTO KYJIBTYPHOTO HACIIE/INsl POCCHICKUX HAPOAOB (TAMSATHHUKH, KaK UCTOPUH, TaK U KyJIbTY-
pbI) peryaupyercs nojaoxeHusmu Desepaibaoro 3akona Nel78-D3 [24].

OcHOBHBIE TTOJIOKEHUN 00 OTUYKICHHU aKIHH, KaK EHHBIX Oymar akIMOHEPHOro OOIIECTBa, XapaKTepU3yo-
HIMXCS SMUCCHOHHBIM XapaKTepOM, B COBPEMEHHBIX SKOHOMHUYECKHX YCIOBHUSX MPEJCTABISIOMNX 0cO0yI0 hopmy
CYIIIECTBOBAHMUS KalWTalla, KOTOpas OTJIMYAETCS OT KIACCHUYECKUX (M TOBApHOW, M MPOU3BOJUTEIHHON, U IEHEXK-
HO¥) [4], mpexycmotpenst B ct. 128, 1. 2 cr. 142 'K P®. B cuiny 3akoHa, akiiuym MOTYT HOJIEKATh CBOOOIHOMY
OTYYXJECHHIO, B T. 4. HOCPEACTBOM COBEPILEHHSI CACIKN KYIUTU-TIPOAAXH, 32 HCKIIOUYCHUEM aKL1i M0J00HOH Kop-
nopanuy HemyOnrgHoro tumna (a63. 4 m. 1 cr. 2 @3 Ne208-03). K goroBopy Kymiu-mpofaky akIuil MPUMEHUMBI
JIpyrue akThl heepaabHOro 3aKOHOIATENIbCTBA, B T.4. — B cepe phIHKA IIeHHBIX Oymar [25, 28]. OtnenbHbIe mpa-
BOBBIE OCOOCHHOCTH COBEPIUEHMS aKTOB OTUY>KICHUS aKIMH MOTYT OBITh YCTAHOBJIEHBI HA YPOBHE IOA3aKOHHBIX
HOPMaTHBHBIX IPABOBBIX aKTOB. Tak, OTUyXJeHHE OOBIKHOBEHHBIX AKIMH, HaXOIIIUXCS B (enepabHOil coOCT-
BEHHOCTH aKLIMOHEPHOro oluiecTBa «JJEKTPOHHBIE TOPrd U 0€30IacHOCTH», MpeaycMoTpeHo PacmopsbxeHuem
[IpaButensctBa PO ot 21 despans 2020 r. Ne378-p [15].

CoBepiieHre A0roBopa KyIUII-TPOJaKH JaHHBIX MaTepHalbHBIX OJlar OOLIECTBOM C OIpaHHMYEHHOHW OTBETCT-
BEHHOCTBIO PEAIN3yeTCsl, IOMUMO U3JI0KEHHOI0, C YIETOM TOTO 0OCTOSATENBCTBA, YTO AKLIUU — 3TO JBU)KUMBIE Be-
my (ToMUMO O€30KyMEHTAapHBIX), YAOCTOBEPSIOIINE HMYIIECTBEHHBIE MpaBa aKIUOHEPOB (B T.4. HA TOIyYCHHE
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OUBHJICHIOB B (hopMe 10X0na Ha KaluTal,), TaK U MpaB JUYHOTO HEMMYIIECTBEHHOTO XapakTepa (B T.4. MpaBo Ha
ydacTHe B yrpaBJieHun Koproparueii) [3].

B yxazanHo# cBs3u, B @egepanpaom 3akoHe Nel4-D3,; perynupyromeM aesTelTsHOCTh 00MEecTBa ¢ OTpaHrYeH-
HOW OTBETCTBEHHOCTBIO, B OTHOILICHUU aKIMK PETyCMOTPEHBI CIEAYIONINE 3aKOHOMOIOKEHHUS:

- cT. 6: maHHasg Kopropanus, NpuoOpeTIIas Mo JOroBOpY KYIUIM-TIPOJaKu OoJiee, YeM BajlaTh NPOLEHTOB ro-
JIOCYIOMINX aKINi, 00s3aHO K OIMyOJMKOBAHHIO JAHHBIX CBEJCHHUI B TOM CPEICTBE MAacCOBOW (hopmMaruu (opraHe
neyaTH), T OCYLIECTBISIETCs omyOnrKoBaHue nHGopMaluu o (pakTe rocyaapcTBEHHON perucTpauuy J1aHHOH op-
raHu3aluH;

- cT. 46: B ciy4ae COBEpPUICHHUS KOPIIOpanuel CIEIKH KYIUTH-TIPOAaKA aKIUi IMyOJINIHOTO aKIIOHEPHOTO 00-
IIeCTBa JINOO COOTBETCTBYIOIIETO YMCIIA TOAOOHBIX (B3aMMOCBS3aHHBIX) CIENOK, MOBJIEKIINX 00pa3oBaHue 00s-
3aHHOCTH B OTHOILLIECHHUHU MpuoOpeTeHus akiuuid Ha ocHoBaHuU T, X1.1 @exepanbaoro 3akona Ne208-d3, ¢ 6anan-
COBOW CTOMMOCTBIO aKTHBOB KOPPENUPYET IIeHa BCEX aKIWW, KOTOPble MOTYT MOJIKATh Mepegade mo JOrOBOPY
KYIUTA-TIPO/TaYKH TaHHBIM OOIIECTBOM IO MOJOO0HBIM craenkam. CoBeplIeHHe NaHHOW CAeNKH (KpymHas CIenKa)
OCYILECTBIISIETCS C COTJIACHS OOIIEro cOOpaHusl y4aCTHUKOB;

- CT. 56: ob1ee coOpaHue o0iecTBa, KOTOPOE MOAJICKUT PEOPTaHU3ANN B TIOPSIKE MPpeoOpa3oBaHusl, IPUHU-
MaeT pelleHne O MpaBuiIax MOJ00HON peopraHu3aIii, B T. 4. B OTHOIIICHUX MTPAaBII 0OMEHa JI0JIel y9aCTHUKOB Ha
aKIUK aKIIUOHEPHOTO OOIECTBA U TIp.

B cooTBeTcTBHUM € 3aKOHOM, MOMEHT MPUOOPETEHHS MpaBa COOCTBEHHOCTH Ha JIOJIO (4acTh JOJH) B YCTABHOM
KaruTaie oOIIecTBa C OTPAaHMYEHHON OTBETCTBEHHOCTHIO CBSI3aH NMPEHMYIIECTBEHHO C MOMEHTOM BHECEHUS 3aITH-
cu o0 manaoM ropuaudeckoM dakre B EI'PHOJI (1. 12 ct. 21 denepansroro 3akona Nel4-®3). Ilpu mepexose mpasa
COOCTBEHHOCTH PETUCTPHUPYIOLINI OpTaH, OHAKO, BIIPaBe BHIPa3UTh OTKa3 B TOCYNAPCTBEHHON (pUKcaIH Mepexo-
Jia paBa COOCTBEHHOCTH Ha JJaHHBIC MaTepHalbHbIe Ollara, B T. 4. B CUTyallld, IPU KOTOPOW yYaCTHUK JaHHON
KOPIIOPATUBHOM OpraHW3aIlid OTHOCUTCS K KATETOPUH JIUII, IePEUNCIICHHBIX B L. «{» 1. 1 cT. 23 3akoHa o rocpe-
ructpanuu [23].

[TporpeccuBHBIM SIBIIEHHEM HEOOXOAMMO MPU3HATH BBEIEHHE 00S3aTEIHHOCTH HOTAPUAIBHOTO YAOCTOBEPEHHS
CAENOK KYIUTH-TIPO/IaYKU JIOJH (9acTH J0JH) B YCTABHOM KaruTalle 00IIecTBa C OTPAHUYCHHON OTBETCTBEHHOCTHIO
(a. 11 cr. 21 DenepanbHoMm 3akoHe Nel4-D3) [27]. B coBpeMeHHON NaHHbIE HOPMBI TpaBa 3QQeKTUBHO IeHCTBY-
10T, (pakTHUeckn obecrieunBasi OPUINIECKYIO 3alIUTy KOPIIOPATHBHBIX MPABOMOYHN YYaCTHHKOB JaHHOW KOPIIO-
paTtuBHOU opranmzanud. HecoOmoieHne TpedoBaHuil 0 HOTApHAIEHOM YAOCTOBEPEHHH CIIOCOOCTBYET MPU3HAHUIO
TPaXXTaHCKO-TIPABOBOM CIEIIKU KYTUTU-TIPOJAKH HEAEHCTBUTEIILHOM.

Horapuyc, nefcTByIOINI B COOTBETCTBUU 3aKOHOAATENLCTBOM O HoTapuate [11, 13, 14], ocymecTBiss ymo-
CTOBEpEHHUE CICNKU KYIIH-TPOAAXH JOJIH (YacTH JIOJHM) B YCTAaBHOM KamuTtajie oOIIecTBa, JOJKEH YOeTUThCs B
(hakTe orIaTel JaHHBIX OOBEKTOB T'PaXKIAHCKUX IIPaB B TIOJHOM pa3Mepe; MPOBEPUTH MPABO MPOJIaBIa B OTHOIIIE-
HUHM BO3MOXXHOCTH PACHOPSIKEHUs JaHHBIM OOBEKTOM; UCTPeOOBATH JTOKYMEHTBHI, B COOTBETCTBHU C KOTOPBIMH
JAHHOE JIMIO MPHOOpPEIo MpaBo COOCTBEHHOCTH B yCTaBHOM Kanutaine. Ha ocHoBanuu m.a. 13, 13.1 c1. 21 dene-
pasbHOTO 3aK0HA Nel4-D3, mpu HOTapUAIBHOM YIOCTOBEPEHHHM HOTAPUYC OCYIIECTBISET 3alpOC Y COOTBETCT-
BYIOIIETO PErHCTPUPYIOIIET0 OpraHa B OTHOIICHNWH AJIEKTPOHHOH BBHIMKMCKH M3 EAMHOTO TOCynapcTBEHHOTO peecT-
pa (ETPIOJI), neficTByroleit Ha MOMEHT yJIOCTOBEPEHHUS CIEIKH W BKIIIOUaroIied HHGOPMAIIMIO O HAJIMYUH [TpaBa
COOCTBEHHOCTH YYaCTHUKA Ha JIOJIO (4acTh JIOJH).

Bepxosubiii Cyn P® ykazan, uro npuTsI3aHue 3aKOHOJATENs] O HOTApPUAIBHOM CBHICTEILCTBOBAHUHU CIHEIKU
(moam. 3 m. 3 ct. 67.1 'K P®), mmeer pacipocTpaHeHue, B T. 9., Ha aKThl €IMHCTBEHHOTO YYACTHUKA KOPITOPAITHH
[10].

[lomuepkuBasi 3HaUYCHHE HOTAPUAILHOTO yIOCTOBEPEHHS, HEOOXOAUMO OTMETUTH: B COOTBETCTBHHU C IOJIOXKE-
HUSIMH poccuiickoro mpasa (m. 3 cr. 35 CK PO [20]), npy Hanumuuu 6pavHOrOo MpPaBOOTHOMIEHUS, TIPU KOTOPOM
BO3HHKAET, 110 00IIEMY MPaBUITY, PEKUM 0O0IIEH COBMECTHOW COOCTBEHHOCTH, MPU3HAHHBIN PEXKUMOM OTpaHUYCH-
HOH 00IIHOCTH MO0 OOIIHOCTH eAMHBIX MpHoOpeTeHuit [2, ¢. 157], npoxaser gonu (ee 4acTu) 00s3aH MOIYYUThH
HOTapUaAJIHO yIOCTOBEPEHHOE BOJICU3bABIICHNE BTOPOrO CyNpyra Ha IpaBO COBEPIUEHMS AaHHOU caenku. Cympyr,
Yhe COrJIacHe, BEIpAXKEHHOE B YKa3aHHOW (opMe, He OBUIO MOIYYEHO, BIpaBe CPOPMUPOBATH OOpaIlleHHe B CY/I C
TpeOOBaHUEM O MPHU3HAHWU COTJIAIICHUS HeJleHCTBUTENBHBIM (B TeueHue | rojia co MoMeHTa HH)OPMHUPOBAHUSI O
HapyLUIeHUH CyOBEKTHBHBIX IPAXKIAHCKHX IIPaB).

JlaHHas HOpMa He WMEET paclpoCTPaHEHUE HA aKT OTUYXKICHHUS OJTHUM U3 CYyOBEKTOB OpavyHOro MPaBOOTHOIIIE-
HUS aKIUH akInoHepHoro obiecTra [9].

Otpakasi 3Ha4eHHEe HOTapHAJIbHOTO yIOCTOBEPEHHUS CAENKH KYIUIM-TIPOJAKU JONH (YacTH IOJH) B YCTaBHOM
KaluTaje KOpIopaluu, CO34aHHON B (hopMe 00IIecTBa C OTPAaHUYEHHON OTBETCTBEHHOCTHIO, IPEACTABIIETCS BaXK-
HBIM oTMeTHTh. Ha ocHoBanmu HOopM DenepansHoro 3akona oT 03.07.2016 Ne360-D3 [21], 3akoHOIATENEM YBEITH-
YeH CIEKTP BO3MOXKHOCTEH MPaBOBOM 3alUTHl KOPIOPATUBHBIX MPaB MOCPEACTBOM BEACHHS PEecTpa yYacTHHKOB
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obmectBa (4. 1 ct. 31.1 3akona 06 OOO). Ha coBpemenHOM 3Tane AaHHAs KOPIOPALHs OCYIIECTBISIET yUeT y4a-
CTHHUKOB, KOHCOJIHIUPYET HHPOPMALMIO O KaXIOM U3 HUX, O Pa3Mepax A0JIeH JaHHBIX JIHIl B YCTABHOM KallUTae,
cBezeHus 00 oIutaTe JoJel, O COBEPLICHHBIX cAeKaX. /JlaHHbIe IOI0)KEHHs 3aKOHA IIPEJOCTABUIIM IIPABO MIEpeaayn
obmemMy coOpanuto denepanbHON HOTapUATBFHON NajlaTe KOPIOPAaTUBHOTO PeecTpa y4acTHUKOB 00IIecTBa ¢ orpa-
HUYEHHOM OTBETCTBEHHOCTHIO C YKa3aHHMEM pa3Mmepa J0Jel U X U3MEHEHMH, B T. Y., B PE3yJIbTaTe€ COBEPLICHMUS
CHEJKH KyIUIM-Ipofaku. Ha3BaHHbIE N3MEHEHUS CIOCOOCTBOBAIN OOECIICUEHHIO NMPO3PAuYHOCTH B AEATEIBHOCTH
YYaCTHUKOB JIaHHOH KOPIOpPALUK, B TapaHTUPOBAaHHOCTH MPABOMEPHOCTH TMEpexo/ia NpaB Ha J0JH (UX 4acTH), 3¢-
(hexTUBHOCTH 00ecTIeYeHUs 3alIUTHI TPaB yYaCTHUKOB.

[Ipencraisiercsi, 4TO B CBSI3U C OCOOBIM 3HAYEHHEM POJIM HOTApHaTa B 00ECTICUEHUH 3aIUThl KOPIOPATUBHBIX
mpaB, BKIo4as chepy KyIIM-TIPOaxH oMU (YacTH JOJIH) B YCTAaBHOM KamuTajle O0IIecTBa C OTPaHMYEHHOHN OT-
BETCTBEHHOCTHIO, B CT. 11 'K P® crienyer BHECTH KOPPEKTHBEI, BKIIOUMB TaKyl0 akTyalbHYIO (GOpMY 3aIlInThI
KOPIIOPATHBHBIX IIPaB, KaK HOTapuasibHas (opMa 3amura, yBeIUdUB CHEKTP HOJIHOMOYMH HOTapHyca B OTHOILIE-
HUM 00ecreueHHs 3alluThl, YTO B COBPEMEHHBIX YCJOBUSAX HeoO0Xxomumo. B ykasaHHOW cBs3H, 1ielecoo0pa3HO
BKtoueHue B ¢T. 12 'K P® HoBOro croco0a 3amuThl TpakJaHCKUX MPaB — HOTAPHAIBLHOTO CIIOC00a, Hopuande-
CKUI MEXaHH3M KOTOpOro cieayeT copMUpoBaTh Ha YpOBHE HOPMAaTHBHO-TIpaBoBOro akta [IpaButenscrBa PO,
0Tpa3uB OCOOCHHOCTH HOTApUAIbHON (DOPMBI 3aIIUTHI KOPIOPATUBHBIX MPaB OOIIECTBA C OIPAaHUYCHHOM OTBETCT-
BEHHOCTBIO, YTO TIO3BOJIUT TapaHTHPOBATh Ooiee 3pPeKTUBHBIN MPaBOBOI MEXaHNU3M COBEPILEHUS CICITKU KYyIUIU-
NPOJaXKH JA0JIU (YacTH JIOJH) B YCTABHOM KamuTaie JaHHOH KOPIIOPAaTHBHOM OpraHU3allHH.

JlaHHBIN BOmpOC akTyaJieH: Ha OCHOBAaHWH IMPH3HAHHOTO B MHUPOBOM cooOmiecTBe pedituHra Doing Business,
OTpa’Karolero OJaronpusATHBIC YCIOBHS TOCYAApPCTB B OTHOLICHUH COOJIFOJCHUS KOPIOPATUBHBIX IIPaB U 3aKOH-
HBIX HHTEpecoB, Ha 2020 r. Poccuiickas ®eneparus nomyunia 31 MecTa, a B OTHOIIEHUH 3aIIUTHI HA3BAHHBIX IIPaB
u unaTepecoB Poccuu ycranosieHo 57 mecrto [16].

Metoponoruueckasi OCHOBa HcciaeqoBaHus. JocTiwkeHne neian o0ecreunBaloTCs MyTeM NPUMEHEHHUS Hay4HBIX
METOJIOB TO3HAHUS, BKJIIOYas METOIbl MCTOPHUKO-TIPAaBOBOTO, KOMIAPAaTUBUCTCKOIO M CHCTEMHO-CTPYKTYPHOIO
aHanmM3a, CHHTE3a, WHAYKINHU, JeAyKIHH, CPABHEHHsI, CONIOCTAaBICHHS 1 0000IIEHHS, TEPMEHEBTUICCKUNA METOJ U
METO/ TOJIKOBAHUSL.

1V. Pe3yabTaThl

[IpumeHeHre METOOB SMITUPUYECKOTO HCCIEI0BAHMS ITO3BOJISIIOT MPOBECTH CPABHEHHE IMOJIXOJ0B B OTHOIIE-
HUM OCOOCHHOCTEH COBEpLICHUS CAEIOK KYIUIU-TIPOAAXKH aKMi U JOJIel B yCTaBHOM KamuTasie o0IIecTBa ¢ orpa-
HUYEHHOH OTBETCTBEHHOCTHbIO. C HENBI0 COBEPLICHCTBOBAHMSA 3AIMTHl KOPIOPATUBHBIX HPaB NMPH COBEPILICHUU
HA3BaHHBIX CJICJIOK, 0OOCHOBAHO: BO-TIEPBBIX, BHeceHHe uaMeHeHuit B cT. 11 'K P®, Bitouns Takywo Gopmy 3a-
HIMTHI KOPIIOPATHBHBIX TIPaB B PaMKax HEIOPUCIUKIIMOHHON ()OPMBI 3aIIUTHI, KaK HOTApUATBHYIO (HOpMY 3allHTHI,
YBEJIMYMB CHEKTP MOJHOMOYMH HOTapHyca B OTHOIIEHHHM OOECHEeUCHMs 3alUThl KOPIOPATHUBHBIX IIpaB (HOTapu-
aJBHBIN CTIOCO0 3aIMTHI MO3BOJSET OCYIIECTBUTD 3aLIUTY KOPIIOPATUBHBIX MIPaB Ha 3Talle MPUHATHS PEIISHUH, 4TO
MO3BOJIUT BIOCJIEJICTBHM OOECTICUUTh IMpaBa, KaK y4acTHHKA KOPIOPALMHU, TaK W KOPIOpPAIUH, B IIEJIOM); BO-
BTOPBIX, YBEIMYECHUE BO3MOKHOCTEH aJIMUHHCTPATUBHOTO CII0CO0a HEIOPUCAUKIMOHHONW (POPMBI 3aIUTHI KOPIIO-
PaTUBHBIX IpaB MyTeM BKtodeHus B cT. 12 'K P® HOoBOro — HoTaprnanbsHOro cnocoda 3aiuThl TPaskIaHCKUX TpaB,
MIPaBOBOM MEXaHMU3M KOTOPOTO LIEIECO00pa3HO pa3padoTaTe B HOPMATHBHO-TIPABOBOM aKTe, MPUHSATOM HA YPOBHE
[IpaButensctBa PO.

V. O6cyxaenne

Crenku KyIui-TIpoJIayKu, B COOTBETCTBHU C KOTOPBIMH IMPOUCXOAUT OTUYKJEHHE, KaK aKI[Uil aKIIHOHEPHOTO
o0IiecTBa, TaK M I0JIM B OOIIECTBE C OTPaHUYEHHOW OTBETCTBEHHOCTHIO, MOTYT TMOJIJIEKATh IPU3HAHUIO B KaYECTBE
HEJICWCTBUTENBHBIX 110 00mmM npaswiam §2 1i1. 9 'K P®. O6menpusnanHo, 4To K Hauboee pacinpoCcTpaHeHHBIM
MPUTA3aHMASAM B TaHHOM HampaBJI€HUHM OTHOCSTCS MOTHBBHI B OTHOIIEHWH M OTCYTCTBHSI HEOOXOIMMON roCcyaapcT-
BEHHOW PETUCTpaIlii, MOTHBBI MHUMOCTH CIENIKH JHOO €€ W MPUTBOPHOCTH, a TaKXKe — HecoOmoieHne TpedoBa-
HUH 0 TpaBWIaX 0J00pEHNUS CAENKH; 3aKIIOYCHNE CIEJIKH JIMIIOM, He 00JIagalonIuM HE00X0IMMBIMH TTOJIHOMOYHSI-
MU; HECOOJI0IeHHE PEUMYILECTBEHHOI'O PAaBOMOYHS Ha COBEPIICHHUS CAEIKU KYIUIM-TIPOJaKH MMOJOOHBIX MaTe-
puanbHbIX Oar. K mogoOHeIM ropuandeckuM QakTaM OTHOCHTCS 3aHMKCHHUE MPEyCMOTPEHHON JTOTOBOPOM KYTI-
JU-TIPOJaKH CTOMMOCTH aKIM{ JHOO0 10K B OOIIECTBE C OTPaHMYEHHON OTBETCTBEHHOCTH IO OTHOUIECHHIO K WX
NpU3HaHHOHN cromMocTH, OcnapuBaHie MOA0OHBIX COTJIALICHUN 3aTPyAHAETCA, KOTJa ClIeJIKa UCIOJIHEHa, OAHAKO,
HE NIPUYUHMIIA CYLIECTBEHHOTO Bpea CyObEKTUBHBIM I'PayKAAHCKUM IIpaBaM U MHTEpecaM aKLIMOHEpOB, 00I11eCTRa,
JeUCTBUS MIPU3HAHBI B KaUeCTBE JOOPOCOBECTHBIX.

Mexay tem, CeMHaaUATBIl apOUTPaKHBINA aNeISIMMOHHBIA CyA yKas3all, YTO 3aHMKEHUE MPEeIyCMOTPEHHON
JIOTOBOPOM KYTITU-NIPOJAKH CTOMMOCTH aKIMH MO OTHOIIEHUIO K X PBIHOYHOM CTOMMOCTHU MPHU OTCYTCTBHE APY-
TMX COMHHTEJIBHBIX OCHOBaHUMN B JOOPOCOBECTHOCTH YYAaCTHUKOB CIEJIKH, BKJIFOYAs OKyIaTes sl aKLIUi, HE BBICTY-
naeT IPUANYECKUM (DaKTOM, CBUAETENBCTBYIOMIMM O KadecTBE HETOOPOCOBECTHOCTH U LIEISIX MPUYMHEHUS Bpeaa
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JOpyruM JunaM. B paccMaTpuBaeMoM rpakJaHCKOM Jielie JaHHBIE O TOM, YTO OTBETUYHK MPH COBEPIICHUH AOTOBOPA
KYIUTA-TIPOIaXKu ObLT 100 WHGOPMHUPOBaH, JINOO MOT OBITH HHPOPMHPOBAHHEIM 00 OTCYTCTBHH Y aKIMOHEpa Ipa-
Ba Ha oTuyxaeuue [12].
V1. 3aknawouenue

K naubonee pacnpoctpanenHol U 3)(HEKTUBHON B COBPEMEHHBIX POCCHHCKUX PEaHsIX KOPIOPALMHA OTHOCSTCS
TaKhe XO034WCTBEHHBIE O0IIEeCTBa, KaK aKI[MOHEPHBIE OOIIECTBa, TaK M OOIIECTBA C OTPAHUICHHON OTBETCTBEHHO-
cThi0. B mporiecce popMupoBaHus ak[IHOHEPHOTO OOIIECTBA, KaK JII0OOT0 HHOTO X03HCTBEHHOTO O0IIECTBa, B T.4.
— o0mIecTBa ¢ OrpaHUYCHHON OTBETCTBEHHOCTHIO, OCYIIECTBIISIETCS YUPEKACHUEM YCTaBHOTO KamuTasa, co3aaBae-
MOTO TIOCPEJICTBOM OOBETUHEHNS MaTePHAIbHBIX BKJIAI0B y4acTHHKOB. COBpEMEHHOE POCCHUIICKOE 3aKOHOJATEIh-
CTBO TIO3BOJISIET COBEPIIATH TPAXKIAHCKO-TIPABOBBIE CAENKH KYIUTH-TIPOAAKH, MPEIMETOM KOTOPBIX BBICTYIAIOT
aKUUKM aKIIMOHEPHOro OOIIEeCTBa U JTOJH (4acTH JoJjel) oOlecTBa ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO. Oco0eH-
HOCTH ITPABOBOTO PETYIUPOBAHHS COBEPIICHNUS JAHHBIX CENIOK 3aKIFOYAIOTCS B TOM, YTO TIOMHMO HOPM TpaKIaH-
CKOTO 3aKOHO/IaTENbCTBA, MPUMEHSIOTCS TTOJOKEHHS CIIEIUANBHBIX 3aKOHOB, PETYIUPYIONINX AeSTEIEHOCTh COOT-
BETCTBYIOIIUX BHUJIOB IOPUAMYECKHX JIHI (KOPIIOpANXii), HOpMaTHBHBIE aKThl, PEryJIUpPYIOIIUe PHIHOK IEHHBIX Oy-
Mmar u 1p. K ocHOBHOII crienindrke coBepIeHHs T0TOBOPa KYIUTU-IIPOAAXKH JOJIM B YCTABHOM KamuTaie o0IecTBa
C OTPaHUYCHHOHN OTBETCTBEHHOCTHIO OTHOCUTCSI HEOOXOIMMOCTD IMOTyYeHHS COTIIACHS CYIpyTa IpoaaBia a0iu (ee
yacTh) (pY HAIMYUK OpavyHOro MpaBOOTHOMLICHUs). Kpome TOro, Ha COBpEMEHHOM 3Tarie MPEeIOCTaBICHO MPaBO
nepeaayn o0IeMy coOpaHHI0 00IIeCTBa C OTPaHUUEHHON OTBETCTBEHHOCTHIO DeiepaibHO HOTapUAIbHOW TTajare
peecTpa y4aCTHHKOB OOIIECTBA C YKa3aHWEM pa3Mepa IoJIed M MX M3MEHEHHi, B T.4., B PE3yJbTaTe COBEPIICHUS
CAENKH KYTUTU-TIPOJIAXKH.
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3JIOYHNOTPEBJEHUE TIPABOM B IIPOINEAYPAX BAHKPOTCTBA

TI'opoBenko B.B., kanauaart 1opuanyecKux HayK, 10LEHT,
apOMTpa:KHbII yHpaBJISIIOIIMH,
Accomuanus «Cnoupckasi TiiIbIUs AHTHKPU3UCHBIX YIIPABJISIOMINX>»

Annomayusa: npedcmasiennoe uUccie008anue npeocmagisiem coool 0CMbiCileHue TUYHO20 ONbIMa A8mopa no
HAOMIOOEHUI0 UMY NPOMUBOOCUCTNGUIO PA3TUYHLIM (OPMAM 3710YNOMPeOIeHUTl SPANCOAHCKUMU MAMEPUATLHBIMU
UIU NPoOYeccyaIbHbIMU NPasamu 8 npoyedypax bankpomcemaa. Llenv uccie0oeanus cocmoum 6 packpblmuu 0CHOG-
HbIX 0cobeHHocmell 310ynompebneHull, ux 6U008020 PAZHO0OPA3USL U BO3MONCHBIX CHOCOO08 NPOMUBOOCUCTEUSL 8
pamkax npoyedyp HecocmosmenvHocmu. Hu ons koeo He cekpem, umo 6aHKpOmMCmME0 Kax CO80KYNHOCMb GO3HU-
KAIOWUX MamepuaibHblX U NPOYeccyanrbHblX OMHOUEHUTE MeNCOY PATUYHBIMU CYObEKMamu A6NAemcs 4pe3ebluaii-
HO KOH@AUKmMHOU npoyedypou. [lpuuunsl maxkoil KOHGOIUKMHOCMU 3ATI0MHCEHbL 8 CAMY NPUpoOy NPeOHA3HAYeHUs.
npagogoco UHCMUMyma ¢ AHalo2UdHbIM Hasganuem. Moo on pezynupyem npagoomuouieHus cmopoH 8 CUumyayuu
Kpaiinez2o deghuyuma mamepuanbhvix 61ae, UMEWUXCs 8 COOCMBEHHOCMU OONICHUKA, KOMOpble MO2ym Oblmb Ha-
npasnensl Ha Y0osiemeoperue mpebosanull Kpeoumopos.

B pamxax uccneooeanus ghopmynupyemcs 6b1600 0 mMom, Ymo npu 6aHKpomcmee 310ynompeodieHue npagom
npuobpemaem Kpatinue Gopmuvl u npedcmasisem coool yMululieHHble 0euCmels, HanpasieHnvle Ha U36ledeHue
3auUHMePecoBAHHBIM TUYOM TUUHOU 8b1200bl. Ommeuaemcs, ymo 310ynompeoieHue npasom XapaKmepHo He moib-
KO 0718 OONHCHUKOS, HO U Ol KPEOUMopos, HO (hakmopsl NOAGNEHUs 310YROMPeOLeHUll MO2ym Dblmb pa3IUYHbIMU.
Kpome mozo, 6 cmamve 8b1A615€mcsi OCHOBHAA NPUYUHA OAHHOU CUMYAYUU, NPeolazaomes 603MOICHbIE NYMU ee
Hugenuposanus. Aemop 060cHo8bIBaem 861600 O 3HAYUMOCMU BHEOPEHUs NPEONONCEHHBIX Mep, MAK KAK Mo CHo-
COOHO MUHUMUBUPOBAMb CIYYAU 310YNOMPeONeHUs NPABOM NpU DAHKPOMCmee U YCMpaHumy yeavlil nidcm cés-
3aHHBIX ¢ dmum npobrem. B uwacmnocmu, ommeuaemcs HeobX00UMOCMb 6HeOpeHUs 3anpema HA peanu3ayuio
CHOPHO20 NPAasa U psoa UMyWeCmEeHHbIX CaHKYU.

Knrouesnle cnosa: 3noynompebnenue npasam, OAHKPOMCMBEO 2paxcoOanuta, npoyedypvl OAHKPOmMCmad, Kpeou-
mMOop, OONHCHUK

ABUSE OF RIGHTS IN BANKRUPTCY PROCEEDINGS

Gorovenko V.V., Candidate of Juridical Sciences (Ph.D.),
Associate Professor, Arbitration Manager,
Association “Siberian Guild of Anti-Crisis Managers”

Abstract: the presented research is a reflection of the author's personal experience in monitoring or countering
various forms of abuse of civil material or procedural rights in bankruptcy proceedings. The purpose of the study is
to reveal the main features of abuse, their species diversity and possible ways to counteract it in the framework of
insolvency procedures. It is no secret that bankruptcy as a set of emerging material and procedural relations be-
tween various entities is an extremely conflicting procedure. The reasons for this conflict are inherent in the very
nature of the purpose of a legal institution with a similar name. As it regulates the legal relations of the parties in a
situation of extreme shortage of material goods available in the property of the debtor, which can be used to satisfy
the claims of creditors.

Within the framework of the study, the conclusion is formulated that in bankruptcy, the abuse of the right takes
extreme forms and represents deliberate actions aimed at extracting personal benefit by the interested person. It is
noted that the abuse of the right is typical not only for debtors, but also for creditors, but the factors of the occur-
rence of abuse can be different. In addition, the article identifies the main reason for this situation, and suggests
possible ways to level it. The author substantiates the conclusion about the significance of the implementation of
the proposed measures, as this can minimize cases of abuse of law in bankruptcy and eliminate a whole layer of
related problems. In particular, it is noted that it is necessary to introduce a ban on the implementation of the dis-
puted right and a number of property sanctions.

Keywords: abuse of law, bankruptcy of a citizen, bankruptcy procedures, creditor, debtor

B mponienype 0aHKpOTCTBa CTANKUBAIOTCS HHTEPECH KPEIUTOPOB MEXKIY COOOW, MHTEPECHl KPEAUTOPOB U
JIOJDKHHKA, WHTEPECHl apOMTPaKHOTO YIPABISIONICTO U JIOJDKHUKA, WHTEPEChl apOUTPaXKHOTO YIIPABJISIONIETO H
KPEAUTOPOB, HHTEPECHI KPEAUTOPOB, TOJDKHUKA M YIaCTHUKOB TOPTOB MMYIIECTBOM TOJDKHUKA, HHTEPECHI YIIOJ-
HOMOYEHHOTO opraHa (¢eaepallbHOW HAJIOTOBOW CITYKObI), JODKHUKA U KPEAUTOPOB. DTO TOJBKO OCHOBHBIC Ba-
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pHanry CTOIKHOBEHUS Y KOHKYPEHIIMH YYaCTHHKOB Jiea 0 OaHKPOTCTBA 32 UMYILIECTBO JTOJDKHHUKA.

EcrtectBenHO, uTO0 B TakoW KOH(MIMKTHOW W KOHKYPEHTHOW Cpeie 3J0yMOoTpeOJIeHHEe MPaBOM BCTpEUaeTCs
ype3BBIYaiiHO JacTo. [IpudeM peus uaeT o KpaiiHeil popme 3moynoTpedIeHrs IpaBoM, TO €CTh 00 YMBIIIIIEHHBIX
JEMCTBUSX MO pean3aliy IpaBa ¢ HebIo MPUYUHEHUS Bpela IpyroMy JHIly.

B npunHnumne, cama KOHCTPYKLHUS 370YyNOTPeOICHHS MPABOM JOCTATOYHO XOPOLIO M3Yy4eHa B OTEUECTBEHHOMN
IOpUCTIpYIEHITNH (CM., Hanpumep, uccienoBanus 3aiinesoit C.I'. [5], Paguenko C.[. [8], A6monuna B.O. [1], Od-
man E.M. [6], u apyrux aBTOpOB) U MbI HE OyIeT OTBIEKAThCS HA TEOPETUUECKOE OMMCAHUE AHHOM KaTeropuH.
Lenp HacTOSAIIETO HCCIIEAOBAHUS U3YYUTh HaOOJIee YacTo BCTPEUAIOIIHECs: CIIOCOOBI 310YNOTpeOIeHHS TPaBOM U
00 TMPETIOKUTh BAPUAHTHI X HEUTpaTu3alui, 1100 0003HaYUTh MPOOIeMy U KOHCTaTUPOBaTh, YTO HA COBpE-
MEHHO JTare pa3BUTHS 3aKOHOIATENbCTBA JAHHBIA CIIOCO0 3M0ynoTpeOIeHNs He IMEeT aIeKBaTHOTO OTBETA.

Cpazy ke 0003Ha4nM 00IHIyI0 MPOOJIeMy, KOTOpasl Hapaay ¢ MHUTaTeJIbHOM cpelol B mpoueaype OaHKpOTCTBa
MIPOBOIMPYET MACCOBOCTDH 3JI0YIMOTPeOIeHNsI TpaBaMH B JaHHOM CHCTeMe OTHOIIeHWH. B kauecTBe TakoBOW 1O
MHEHHUIO aBTOpa BBICTYIAET OTCYTCTBHE aJE€KBATHOTO 3aKOHOJATEIHHOTO OTBETA Ha 3JI0YMOTPEOJICHHE IPaBOM.
Jdpyrumu croBaMu, OTE€4ECTBEHHAasl MPAaBONPHMEHHUTENbHAS [IPAKTHKA HE 3HAET MEXaHM3Ma OTBETCTBEHHOCTH 3a
snoynorpebnenue npaBoM. Crates 10 I'paxknanckoro komekca Poccuiickoit @enepanun (nanee — 'K PD) npeny-
CMaTpPHUBAaET JIHIIG MTOCIEACTBHE 3M0YNOTPeOIeHHS TPaKJaHCKUMH TIPpaBaMH, B KAUeCTBE KOTOPBIX BHICTYIIAET BCe-
ro JUIIb OTKa3 B 3all[UTe MpaBa. JJaHHOrO MOCIEACTBUS COBEPUIEHHO HE JIOCTATOYHO IS MPEAOTBPALICHUS 3J10-
ynotpebnenuii. 1 00bsSCHEHUE 3TOMY JOCTATOYHO MPOCTOE M OUYCBHIHOE — KOTJIa Ha OJJHOM "yariie BecoB" i yda-
CTHHKA TIPOIeypbl OaHKPOTCTBAa KOHKPETHASI NMYIIIECTBEHHAS BBITOA, YACTO UCUHCIIeMasi MIJUTHOHAMHE pyOei,
a Ha JPYTod BCEro JIMINL OTKa3 B 3alIUTE MPaBa, B YCIOBUSAX YITOMHHABIIHICS BBIIIE KECTKOW KOHKYPEHIIUH 32
UMYIIECTBO JOJDKHHKA, cOOIa3H MOIYYUTh MIPEUMYIIECTBO Nepell APYTMMH YYaCTHUKAaMH 3a CUET 3JI0ynoTpebiie-
HUSI TIPAaBOM CJIMINKOM BeJHK. [lo HaOmroneHusaM aBTopa mepejl yYaCTHUKaMH 4acTo Ja)ke He CTOMT BOIPOC BBIOO-
pa. Ecimi ecTh BOBMOXKHOCTP TONTyYUTh NMPEUMYIIECTBO — YYACTHHUKH IIPOIlecca UAYT Ha 3II0YMOTpedIeHe He 3a-
TyMbIBasich B 8 cirydasx u3 10.

U peiicTBUTENBHO, HE POIIUIO 3J10YMOTpeOIeH e, 0TKa3al CyJ B 3alllUTe IpaBa — HUYEro 0CO00 CTPAITHOTO He
MPOU3OIILIO, TOTYYHIIOCH — 3aMeUaTeNbHO, HeTOOPOCOBECTHBIN CyOBEKT 000TaTWiICs 3a CYET AOJDKHUKA M Kpelu-
TOPOB.

ITo MHeHMIO aBTOpa, OAHUM M3 CIOCOOOB MPOTHBOJACHCTBUS 3JIOYNOTPEOICHUIO TTpaBoM (110 KpakiHeil Mepe B
nporierype 0aHKpOTCTBA, Kak 0cO0O0M MPaBOBOW PEabHOCTH) ? YCTAHOBJICHHE MAaTEPHAIbHONW OTBETCTBEHHOCTH B
BUJe mTpada Wiu neHn (€Ciy 3MI0ynoTpeOIeHrne HOCHUT JUISIIIUICS XapakTep). ABTOp IMPEeKpPacHO OCBEIOMIICH, U4TO
B OTEYECTBCHHOW IOPUCTIPYJCHIIMU OJMH W3 OCHOBOTMOJIATAIONINX MPHUHIIUIIOB 3BYYUT KaK HEIOMyCTUMOCTh 000-
TameHus MOTEPIIEBIIETO 32 CYET MPABOHAPYLINTENS U, KaK CIEACTBUE, KOMIICHCAIIMOHHBIM XapaKTep TaKoW OTBET-
CTBEHHOCTH.

Bwmecte ¢ Tem, B OTCYTCTBHE CaHKIUH (TO €CTh aJIeKBaTHON PEaKIK rocyAapcTBa Ha IPOTUBOIPABHOE MOBEE-
HUE YJaCTHHUKA TPAaBOOTHOIIECHUH) JUII0, 37I0YIOTPEOIISIONIee CBOMMHU TIpaBaMu (TIpaBOHAPYIIINUTENh) U MMOTEPIICB-
wiA (JIUI0, TPOTUB HHTEPECOB KOTOPOTO ACHCTBYET NMPAaBOHAPYIIIUTENh) HAXOATCS B COBEPIIEHHO HE PAaBHOM I10-
noxxeru [3]. [lockonbKy MpaBOHAPYIIMTENb B MTOTOHE 32 BIIOJIHE KOHKPETHOM MMYIIECTBEHHOMN BBITOJON CIOCO-
OCH CHOBa M CHOBA MPEINPUHAMATH MTOMBITKH 3JI0yIIOTPEOUTh CBOMMH MPABaMU C IENBI0 TIOIYYUTh TPEUMYIIECTBO
HaJl MOTEPIIEBIINM, a MOCIETHEMY OCTAeTCsl B JIydyllIeM Cilydae MepeKIaAbBaTh Ha IPaBOHAPYIIUTENs CcyneOHbIe
M3IEPKKH, B CIy4ae eciu CyJ OTKa3all PaBOHAPYLIUTENIO B 3alIUTE €ro Mpasa.

be3ycnoBHO BO3IIOKEHHE CYIEOHBIX M3JIEPKEK Ha MPOUTPABIIYI0 CTOPOHY B MPOIECCE UMEET B TOM YHCIE Iie-
JBI0 yAEP)KaTh YYaCTHUKA TPAXAAHCKHUX MPABOOTHOIIEHUH OT TMOAaYM HEOOOCHOBAHHOTO WMCKa, TEM HE MEHEEe B
npouenype 0aHKpOTCTBa YacTO BO3ZHHKAIOT CHTYallMH, KOTAa CyAeOHbIe M3ICPIKKH HMPOCTO HEKOMY NPEeIbsIBUTH
(HarmpuMep, TPH 3aBEJOMOH JUIS OJTHOTO KpEAUTOpa MPaBOMEPHOCTH TPEOOBAHUM JAPYroro KpeAUTopa MpH BKITIO-
YEHUH B peecTp TPeOOBaHHN KPEJIUTOPOB, HE CMOTPS Ha KOTOPYIO MEPBBI KPEAUTOP 3asBISIET BOPAKEHHSI TPOTHB
BKJIIOUEHUS B peecTp TpeOOBaHUI BTOPOTO KPEIUTOPa).

Hpyroii o0muii cmocod MpoTHBOAEHCTBHSA 37I0YNOTPEOICHNIO MOT OB BBIpaKaThCS BO BPEMEHHOM OTpaHUYe-
HUW WM Ja)Ke JUIICHUH JIUIa TOTO MpaBa, KOTOPHIM OH IMBITAETCS 370yIoTpeouTs [2]. [IpaBaa cnpaBenTuBOCTH
palii Hy»)HO CKa3aTh, YTO PEaM30BaTh JIAHHBIA CIIOCOO Kak Obl HE CI0XKHEE, YeM yCTAaHOBUTHh MAaTepPHAIbHYIO OT-
BETCTBEHHOCTH 32 JI0Ka3aHHbIE CITydaH 3JI0yIOTPeOIeHUs IPAaBOM CO CTOPOHBI yYacTHHKA Jiefia 0 OaHKPOTCTBE.

Crnyyan 3710ynoTpeGiIeHreM MpaBoM B TpoIleTypax OaHKPOTCTBA MOXKHO Pa3AEHTh 10 Pa3IMYHBIM KPUTEPUIM
(cM., HanpuMmep, [3]), HO MOCKOJIBKY IIEJIbI0 HACTOSIIETO MCCICIOBAaHUS COOCTBEHHO KiTacCH(UKAIUA BUIOB 3J10-
yrIoTpeOICHNUH HE SBISAETCS, BOCIOIB3YyEMCSl OHUM KPUTEPHUEM — 0 CYOBEKTY 3J0yIOTPEOICHUS ISl TPOCTOTHI
JalbHEeHIIero MaTepuana.

30ynoTpedseHus1 MPABOM €O CTOPOHBI KPEAUTOPOB
Kak yxe oTMeuanock, KpeAUTOPBl KOHKYPUPYIOT B Tpoueaype OaHKpPOTCTBA APYT C APYroM, ¢ TOJDKHUKOM U,
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BO3MOXKHO, C apOUTPaKHBIM YIPABISAIONINM, 32 UMYIIECTBO JOJDKHUKA. [Ipruem, 4To HHTEpEeCHO, eClii y TOJKHU-
Ka MMYLIECTBAa COBCEM HET WM €ro O4YeHb Majo, ckaxkeMm 10% oT HeoOxoaumoro odobema IUIsl YAOBIETBOPEHUS
TpeOOBaHUI BCeX KPEIUTOPOB, CTENEHb KOHKYPEHLIMH M COOTBETCTBEHHO 3JI0YNOTpeOieHui O4eHb HM3Kasd. To
€CTh KPEAUTOPHI MOHUMAIOT, YTO JOJDKHHKA BCE PAaBHO B3SITb 0CO00 HEYEro W BHYTPEHHE YK€ CHHCaIH JaHHBIN
JIOJT KaK HepeaJbHbIH KO B3BICKAHWIO WM YAOBIETBOpPeHUIO. OJHAKO YeM OOoJjbllle UMYIIECTBA Y JODKHUKA YeM
Cepbe3HEH KOHKYPEHLUS 1 COOTBETCTBEHHO MPOTUBOCTOSHUE MEXy KPEAUTOPAMH M IPOYMMH YHaCTHUKAMU AeTa
0 OaHKPOTCTBE.

CoO0TBETCTBEHHO, OOJBIIMHCTBO 310YMOTPEOIICHUH CO CTOPOHBI KPEIUTOPOB HAIlPaBJIeHbI Ha MONIyYeHHe 0OJb-
el MMYIIECTBEHHOM BBITOJBI 3a CUET APYIHX JIML, YYacTBYIOIIMX B Aeie o OaHkporcTBe. Hike mepedncieHsl
OCHOBHBIC 3JI0yIOTPeOIeHHE TIPABOM CO CTOPOHBI KpeauTopos [9]:

1. 3noynorpebneHne mpaBoM Ha CyAeOHYIO 3aIIUTY, BhIpaXKaroleecs B Mojjaue 3aBeI0MO HEOOOCHOBAHHOTO 3a-
SBJICHUS O BKJIFOUEHHUHU B peecTp TpeOOBaHUN KPEIUTOPOB;

2. 3noynoTpebieHne MpaBoM Ha BO3paKeHUE MPOTUB TPeOOBAHMH JIPYTHX KPEAUTOPOB, MPEICTABIIAIONIEE CO-
00l TONBITKY 3aTSHYTh PACCMOTPEHHE 3asBICHUS O BKIIOYEHUH B PEECTP CO CTOPOHBI APYTHX KPEIUTOPOB, IS
JOCTIDKEHHS KaKUX-IM0O TAKTUYIECKUX 337a4 B Jielie 0 OaHKPOTCTBE.

3. 3noynotpebneHre mpaBoM 00KaJOBaHUE CYICOHBIX aKTOB, MPOSIBIIAIONIEECS B TOM, YTO KPEIUTOp 00XKaryeT
B BBIIIECTOSIINE WHCTAHIIMU JIIO00E OMpeJieNieHHe Cy/ia MepBOi WHCTAHIIMK YeM CYHIECTBEHHO YJUIMHSET MPOLIECC
paccMoTpeHus ena.

4. 3noynoTpebiieHue PaBOM Ha 3aKIIOUYEHHE MHUPOBOTO COTJIAIICHHS, KOT/Ia KPEOUTOp (TpymHmna KpeIuTOpPOB)
BCTYIIMB B CTOBOP C JOJDKHUKOM 3aKJIFOYaeT MUPOBOE COTJIALICHUE C Ha PAaBHO HEBBITOJHBIX AJISI KPEIUTOPOB yC-
JIOBUSIX, HO 32 CUET JIOTOBOPEHHOCTEH C JOIDKHUKOM, IOyYaIOIIUX JTOTIOJHUTENBHBIA MPOQUT 32 paMKaMH JIeNia O
0GaHKpOTCTBE.

5. 3noynorpelieHue npaBoM Ha ONpeeNeHUe YCIOBUH TOProB UMYIIECTBOM JOJKHHUKA C LIEJIBIO €ro IpHoodpe-
TEHHS N0 3aHIDKEHHOH LIeHe, 0OCOOCHHO Ha 3Tare MyOJUYHOr0 IpeAioxKeHus (Haunbosee pacpocTpaHeHo B JIeNlaX O
0aHKpOTCTBE IOPUINYECKUX JIMI, TaK KaK B 3TOW MpPOLELype MOJOKEHUE YTBEPKIaeTCsl OOMBIIMHCTBOM T'OJIOCOB
Ha COOpaHUM KPEIUTOPOB);

6. 3noynorpebiieHre mpaBoM OOXKaloBaHWE AEUCTBHH (Oe31eiicTBUIT) apOMTPaKHOTO YNPaBJISIOLIETO, MpPel-
cTaBlIsifolIee co00i mojauy OOJBIIOT0 KOJIMYECTBA K00 C IENbI0 BMEIIATENbCTBA B €T0 JESITEIbHOCTh U (HITH)
OTCTpaHEHHs OT MPOLEIYPHl B HAZCKAE HA MOABJICHNE HOBOTO YIIPABIISIOIIEr0 ¢ KOTOPHIM OyJeT '"mpole 10roBo-
puthes'.

7.3nmoynorpedieHe IpaBoM Ha (OPMHUPOBAHUE KOMUTETA KPEAUTOPOB JODKHUKA, BHIPAKAIOIICECS B TOM, YTO
B KOMUTET KPEITUTOPOB HazHadaroTcs nuna apguinpoBaHHbIE HE TOJILKO OCHOBHOMY KpeJauTOpy (Tpymie Kpeau-
TOPOB, UMEIOIIKX OOJIBLIMHCTBO), HO M NPEACTABISAIOMINE HHTEPECHl TPEThUX JHL, (hOpMaIbHO B Ipouenype O6aH-
KpPOTCTBA HE YYACTBYIOIIUX.

Yka3aHHBIM CIIMCKOM IepedeHb 3JI0YNOTPeOICHHH HE HCUEPIBIBAIOTCS, OBIBAIOT U APYTHE 3J0YMOTpeOIeHus,
BO3MOXKHO peke BeTpeyaroimuecs. Kak BUIHO, OOJIBIIMHCTBY U3 3TUX 3JI0YNOTPeOIeHUH BECbMa CIIOKHO MTPOTHBO-
CTOSITh, & 10 HEKOTOPHIM M HEBO3MOXKHO Ha COBPEMEHHOM 3Talle Pa3BUTHUS 3aKOHOJIATEIbCTBA O OAHKPOTCTBE.

Kak u3BecTHO, OCHOBHas mpoOjieMa KBaJU(UKAIMK NCHCTBHI yYaCTHHKOB I'PaKIaHCKOro 000poTa Kak 3J10-
ynoTpeOIeHUs IPaBOM 3aKJIIOYAETCsl B CYObEKTUBHOM BOCHIPHATHM TAKOTO MOHATHS Kak A0OpocoBecTHOCTH. 160
3710ynoTpebIIeHne TPaBOM IMIPEACTaBIsIeT cOO0OH MMEHHO HeJoOpocoBecTHOE noBeaeHne. COOTBETCTBEHHO, OLIEHKA
TIOBEJICHUS yYacTHUKA JieJa 0 OaHKPOTCTBE KaK JOOPOCOBECTHOTO MU HEJIOOPOCOBECTHOTO 3TO BOIPOC UCKITFOUH-
TEJIBHO CYOBEKTHBHOI'O BOCIIPHUATHS KOHKPETHOTO CY/AbU WK CYJeOHOT0 cocTara [7].

B nenoM MOxHO cKa3aTb, YTO 3JI0yNOTpeOICHNE MTPABOM KaK MPaBOBOE SIBICHHE CYILECTBYET 110 TOMY, YTO Ha
Hero ecTh crpoc. C MOMOIIBI0 MOIOOHOTO HETOOPOCOBECTHOTO MOBEJIEHHS CYIIECTBYET pealibHas BO3MOXKHOCTD
MOJYYUTh OOJIbIlIee KOJIMYECTBO MAaTEPUANBHBIX OJar, ueM 0e3 ero npuMmeHeHus. COOTBETCTBEHHO, JTOOPOCOBECT-
HBbIE YYaCTHHUKH Jiea 0 OAaHKPOTCTBE OKA3bIBAIOTCSl B 3aBEJOMO XYALIEM IOJIOXKEHUH C TEM JIMLAMH, Y KOTOPBIX
BOIIPOC O BO3MOXKHOCTH 3JI0YIIOTPEOIICHUS TPAaBOM HE BBI3BIBACT MOPAJIbHBIX NEPEKUBAHUH.

[To MHEHHUIO aBTOpa, TOCYAAPCTBO HE MOXKET OCTABAThCS C CTOPOHE OT BOIPOCA YACTHOW M OOIIel MpeBeHINH
3noynoTpednaeHnit npaBoM. IMEHHO OTCYTCTBHE 3HAUMMOMN pEakIy TOCyAapcTBa Ha HEJJOOPOCOBECTHOE TOBEJIC-
HHUE B CUTYaIlH, KOTJIa C IIOMOIIBIO 3I0YNOTPeOJIeHHI MOKHO AOOHUTHCS Oosiee 3HAYMMOTO MMYILIECTBEHHOTO pe-
3yJIbTaTa, IPOBOLMPYET YUYACTHUKOB Jejla 0 OaHKPOTCTBE HA BCE HOBBIE Cllyyae HEI0OPOCOBECTHOCTH.

310ynorpedieHre NPaBoOM CO CTOPOHBI J0JIKHHKA

JomKHUK B ene 0 OaHKpPOTCTBE SBJISIETCS MOTEHUMANbHO "cmaboi”" ¢urypoid. Kak nmpaBuiio, ocHOBHas 4acTh
370ynOTpeOIeHNH COBEpLIaeTCs AOKHUKOM JI0 Havaja MpoLexypbl OaHKPOTCTBA U BBIPAXKACTCS B OTUYXKICHUH
CBOET'0 MMYILECTBA [0 TEM WJIM UHBIM OCHOBAHMS C LIEJIbIO €I0 COKPBITHS OT KPEIUTOPOB. TeM He Mepee OCHOBHBIE
BUJIBI 3I0YTIOTPEOJICHUH CO CTOPOHBI IOJDKHUKA BBITTISIAT CIEAYIOIIM 00pa3oM:
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1. 3noynorpebieHne MpaBOM Ha 3aKJIIOYCHUE CHENKW. J(aHHBIM BHJ 3JI0YNOTpeOIeHHH JOCTaTOYHO XOPOIIO
W3y4YeH B IOPUINYECKON HayKe U MPaKTHUKE MTPaBOMIPUMEHEHHS, B TOM YHCIIE B IeflaX 0 0aHKPOTCTBE. bombIMHCTBO
CJIydaeB MOJIO0HOTO 3J10YMOTPEOJICHHUS OXBAThIBACTCS MOHATHEM "To103puTenbHas caenka” (ctT. 61.1 — 61.4 3ako-
Ha 0 0aHKpoTCcTBe). OTAEIBHO CTOUT YHOMSIHYTH 310YNOTpeOJieHHe MPaBoM Ha 3aKII0UeHHE OpayHOro KOHTPAKTA,
B KOTOPOM COJEP)KHUTCSI BHECYIEOHBIN MOPSIOK pasesia UMYIIECTBa CynpyroB. JlaHHBIA BUJ 370yMOTPEOICHUH
3aCITy)KUBAeT OTAEIHHOTO YIIOMHHAHUS B CBSI3U C TEM, YTO 3TO €IWHCTBEHHBIN Iopuandeckuil (akt (cmenka), Ko-
TOPBIA HE CHOCOOEH OKa3aTh BIMSHHUE Ha MpaBa KPeIUTOPOB OTHOUICHUH UMYIIECTBA JOJDKHUKA, IPYTUMH CIOBa-
MU, HCXOAS U3 TONOKEHUH 11... [TocraHoBNeHUs [lneHyma ... apOUTpakHBIN yNPaBISIOMINUN U KPETUTOPHL B AeJie O
0aHKPOTCTE MOTYT IEHCTBOBATh HE3aBUCHMO OT HAJMUMS WM OTCYTCTBHS OpavyHOrO KOHTPAaKTa, TO €CTh IS HUX
ero Kak OBl He CYIIIEeCTBYET.

2. 3noynotpebiieHre IPaBOM Ha pa3BOJ M pasesl UMYLIECTBOM B cyaeOHoM nopsiake. CyTh 310ynoTpebaeHus
COCTOHT B TOM, YTO CYNPYTH C NETbI0 N3MEHEHUS pekuMa o0IIero MMyIIiecTBa (PUKTHBHO pacTopraioT Opak, mpo-
JTOJKast BECTH COBMECTHOE XO3SHCTBO M BOCIIUTHIBATH OOINWX AETEH, U MPH ATOM IBITAIOTCSA OCYIIECTBUTH pa3/iel
MMYIIECTBA TaKUM 00pa3oM, 4TOOBI KPEeAUTOpaM OCTaloCh KaK MOXHO MEHbIIE MMYIIEecTBa Ui mpojaxku. Kak
MPaBUIIO TaKo# crtocod MpUMEHsIETCs IPH HAJIMYMH Y CEMBbH JIBYX KHJIBIX IMoMenieHui. Kak n3BecTHO, €TUHCTBEH-
HOE KIIIbe TPAXKAaHWHA 00JIaaeT MCIIOHUTEIECKIM UMMYHUTETOM, HO €CTh Ha HETO HE MOXXET OBITh 00paIieHo
B3bICKaHKE, COOTBETCTBEHHO, MPU pa3zesic UMYILECTBa CYNPYroB HE B JAOJAX, @ B HATYPE Y KaKAOTO U3 CYyNPYroB
MOSIBUTBCS OT/ACIBHOE JKUJIOE TIOMEIEHHE, Ha KOTOpoe OyJIeT pacipOoCTPaHATHCS UCHOTHUTEIBCKUA UMMYHUTET
[4].

KoHneuHo jxe Helb3si He OTMETHTh UMEIOIINE MECTO CIydau 3JI0YMOTPeOIeHHs TPaBOM CO CTOPOHBI JOJKHUKA
Ha 00KaJIoBaHUE CYACOHBIX aKTOB, C IEJIBIO 3aTIHYTh PACCMOTPEHHE 000COOJICHHBIX CIIOPOB Jiejie 0 DaHKPOTCTBE,
a TaKke Ha o0XkalloBaHUe JACHCTBHI apOUTPaXKHOTO YHPABISAIONIETO C IIETBI0 JOOUTHCS €ro OTCTPAHEHUS WM BEI-
HYJIUTh HAITMCATh 3a5BJICHUE O CIOKEHUH TIOJTHOMOYHIA.

B 3aximoueHnn X0Tenoch Obl OTMETHTH CIEAYIONIEE: KOJIOCCATFHOE KOMMUYECTBO 3IOYNOTPeOIeHHH B Aefax o
0aHKPOTCTBE MPOBOIUPYETCS TPEMsi OCHOBHBIMH (paKTOpamu:

® BEICOKO KOHKYPEHTHOW CpeIof 32 UMYIIIECTBO JIOJDKHHUKA;

® peabHON BO3MOXKHOCTHIO MOTyYUTh OOJIbIIIEe UMYIIIECTBEHHOE YAOBIETBOPEHHE 32 CUET HEJIOOPOCOBECTHOTO
MOBEICHUS;

® OTCYTCTBHEM CYIIECTBEHHOH peaKIMK TrOoCyJapcTBa Ha CIydau 3JI0YHNOTPEOJIeHUs MPaBOM CO CTOPOHEI JIHII,
Y4acTBYIOIIUX B Jieie o OankporcTre. [loxkanyii eqMHCTBEHHOE JIUII0, KOTOPOE PUCKYET MOMyYUTh HEOIaronpusT-
HbIE UMYILECTBEHHBIE TIOCJICACTBUS B Cllyyae NMPHU3HAHUs €ro JACWCTBHH HeT0OpPOCOBECTHBIMHU (M (MIIM) HEpasyM-
HBIMH) — 3TO apOMTpaXxXHbIH ynpasisonuii, st koroporo KOAII P® npenycmaTpuBaeT OTBETCTBEHHOCTD I10 CT.
14.13 B Bl afMUHUCTPATUBHOTO HaKa3aHUs OT mTpada 10 AUCKBATHU(UKAIINH.

ITo MHEHUIO aBTOpA, SAMHCTBEHHBIM CIIOCOOOM OOIIEH M YaCTHOM MPEBEHIIMUA HEIOOPOCOBECTHOIO MOBEACHUS
JIWII, YYacTBYIOIMX B Jejax O OaHKPOTCTBE, SIBISETCS YCTAHOBICHHE CAaHKIMM WUMYIIECTBEHHOI'O XapakTepa B
TMIOJIB3Y JIUII, IPOTHB HHTEPECOB KOTOPHIX OCYIIECTBISIIOCH 3Noynorpebnenne. JInbo BpeMeHHbIH WK JaKe TIOCTO-
SIHHBIH 3alpeT Ha pean3anuio 310ynoTpedsieMoro npasa.
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BO3MO’KHOCTH UCIIOJIb30BAHU A OBBEKTOB ABTOPCKUX U CMEKHBIX
ITPAB B I'VIOBAJIBHOU TEJIEKOMMYHUKALHUNOHHOU CETU UHTEPHET

Kypasiaes A.C., crapuuii npenogasareib
Ypaabcknii opuandeckuii uHcTUTYT MBJL Poccun,
Ko:xun JI.A., npenonasareb,
BocTouno-Cudupckuii uHcTuTyT MBJI Poccuu

AHHOmMauua: cospemenHblll Nepuod pazsumus 00Wecmsd XapaxKmepuzyemcs no8CeMeCmHbIM pA38UMUemM U
UCNONL30BAHUEM UHPOPMAYUOHHO-KOMMYHUKAYUOHHBIX mexHoao2uti. OOHOU U3 Maxkux MmexHON02Ull A6IAemcs
enobanvHas menexomMmynuxkayuonnas cemo Humepnem. Ceeoous 0ns muocux Humepuem npedcmagnsem co6ot
VHUBEPCANLHYIO UHDOPMAYUOHHYIO CPedy, 8 KOMOPOU MOXNCHO 6e3 mpyoa Hatumu HeoOX00UMYH uHpopmayuio u
ONnepamueHo O0OMeHAMbCA ell, a B03MONCHOCMU XO3AUCMBEHHO20 000pOMA ¢ HOABIEHUEM U pAa38umuem
Humepuema cywecmgenno 603pocau. Yoice celiuac uepesz uHmepHem MOJHCHO 3aKa3amb 000U mogap uiu yciyey.

s npuereyenus yucia nonvzosamenetl 2100a1bHON MEACKOMMYHUKAYUOHHOU Cemu 8O3HUKIA He0OX00UMOCHb
8 pazmewjeHuu Ha caumax 8 cemu MumepHem xopouie2o u KayecmeenHo20 unpopmayuonHo2o Hanoanenus. Yaue
8ce20 6 Kawecmee mMaKo20 HANOAHEHUs. UCTIOAb3YIOM 00BbeKmbl A8MOPCKUX U CMENCHuIX npas. B smotl cesasu
paccmompenue 80NPOCO8, CEA3AHHBIX C UCHONb30BAHUEM 8 2100ATLHOU MEeAeKOMMYHUKAYUOHHOU cemu Humeprem
ABMOPCKUX U CMENHCHBIX NPAG C IOPUOUYECKOU MOUKU 3PEeHUs NPedCmasisemcs 0080bHO AKMY AlIbHbIM.

B nacmoswei cmamve nodpobHo paccmampugaemcsi MexaHusM pasmeujeHus 00beKmos asMmopCKux u
CMedHCHbIX npas ¢ cemu Humepuem. Aemopamu vidensiomest 08a cnocoba pasmeweuss 00beKmos agmopCKux u
CMEJCHBIX Npas 8 cemu Mumeprem: 6 pamxax omHouleHull no nepeodad UHGopmayuu onpeoeieHHoMy aopecamy u
8 pPAMKAX OMHOWEHUU NO pa3MewjeHUur) 00BeKmo8 AGMOPCKUX U CMEJCHbIX npas 6 cemu Humepnem 0na
HeonpedeneHno20 Kpyea noav3osamenell. laemces npagosas Xapaxmepucmuxa maxkomy cpeocmey pazmeujeHue
00bEeKMO8 ABMOPCKUX U CMEJICHBIX npas 6 cemu Mnmepnem xax Unmepnem-caiim.

Onucwvisaiomes npagosvle OMHOULEHUS, B03HUKAIOWUE 8 CBA3U C UCHOAb308aHUuem 8 HMnmepuem-catime, kak
COCMABHOM NPOU3BEOEeHUU, O00BLEKMO8 ABMOPCKUX U CMENCHLIX NpA8 Mpembux auy, d Mmaxdxice OMHOUEHUS,
BO3HUKAIOWUE 8 CBA3U C pazmeweHuem camozo HMumepnem-cauma, Kax camoCMOAMENbHO20 NPOU3BEOeHUs, 8
2N100aNIbHOU  MENeKOMMYHUKAYUOHHOU cemu. B 3axnmouenuu asmopamu onpedenienvi KoHKpemHbvie ¢Hopmbl
00beKmMo8  ABMOPCKUX U  CMEJICHbIX Npaé Komopvle Mo2ym OblmMb  UCHOIb308AHbL 6  2100ANbHOU
meneKoOMMYHUKayuouHou cemu Unmepnem.

Knwouesvie cnosa: uckmouumenvuvie npasda, o0ObeKMbl aABMOPCKUX U CMEJICHbIX Npas, 2loOanbHAs
menekoMMyHuKayuonnas cemo Unmepuem, Unmepnem-catim

POSSIBILITIES OF USING OBJECTS OF COPYRIGHT AND RELATED
RIGHTS IN THE GLOBAL TELECOMMUNICATION NETWORK

Zhuravlev A.S., Senior Lecturer,

Ural Law Institute of the Ministry of Internal Affairs of Russia,
Kozhin D.A., Lecturer,

East Siberian Institute of the Ministry of Internal Affairs of Russia

Abstract: the modern period of the development of society is characterized by the widespread development and
use of information and communication technologies. One of these technologies is the global telecommunications
network Internet. Today, for many people the Internet is a universal information environment in which one can eas-
ily find the necessary information and quickly exchange it, and the possibilities of economic turnover have signifi-
cantly increased with the advent and development of the Internet. You can already order any product or service via
the Internet.

To attract the number of users of the global telecommunications network, it became necessary to place good
and high-quality information content on sites on the Internet. Most often, objects of copyright and related rights
are used as such content. In this regard, consideration of issues related to the use of copyright and related rights in
the global telecommunications network Internet from a legal point of view seems to be quite relevant.

This article discusses in detail the mechanism for placing objects of copyright and related rights on the Internet.
The authors distinguish two ways of placing objects of copyright and related rights on the Internet: within the
framework of relations for the transfer of information to a specific addressee and within the framework of relations
for the placement of objects of copyright and related rights on the Internet for an indefinite circle of users. A legal

45



International Law Journal 2021. Tom 4. N23.

characteristic is given to such a means of placing objects of copyright and related rights on the Internet as an In-
ternet site.

The article describes the legal relations arising in connection with the use on the Internet site, as a composite
work, of objects of copyright and related rights of third parties, as well as relations arising in connection with the
placement of the Internet site itself, as an independent work, in the global telecommunications network. In conclu-
sion, the authors identified specific forms of objects of copyright and related rights that can be used in the global
telecommunications network Internet.

Keywords: exclusive rights, objects of copyright and related rights, global telecommunications network
Internet, Internet site

TpanuMoHHO OOBEKTHI aBTOPCKOTO MpaBa, CMEKHBIX MpaBa OTHOCATCS K TaKOW MOJOTPACIU TPaskAaHCKOTO
MpaBa KaK MPaBO MHTEIJUIEKTYyallbHOW COOCTBEHHOCTH (MCKIIOUUTENhHOE MpaBo) [2, 3, 6]. DTo BRITEKaeT U3 psaa
crareir ['paxxmanckoro kozekca Poccuiickort @eneparun (nanmee 'K PD) u ciaoxumoch B CHIIy HCTOPUIECKOTO
Pa3BUTHS UCKIIIOYUTENBHBIX MTPpaB B Poccun u 3a pyoexom.

OCHOBHBIM HOPMATHBHBIM aKTOM, PETyIHPYIOIIMM Ha CETOAHS OTHOUICHHUS IO HCIIOIB30BAHUIO OOBEKTOB
MpaBa MHTEJUIEKTYalIbHOW COOCTBEHHOCTH, sIBIsieTCs | pakaanckuii koneke Poccuiickont Deneparinu, a KOHKPETHO
ero verBepras 4acth ¢ paznenom VIl — IlpaBa Ha pe3ynbTarhl MHTEIJICKTYalbHOW NESTEIBHOCTH M CpPENCTBa
WHAMBUTyaTN3aI1H.

PerynmupoBaHuio OTHOIIEHWH, CBS3aHHBIX C CO3MaHHEM H HCIIONB30BaHHEM OOBEKTOB aBTOPCKOTO IIpaBa,
nocpsameHa masa 70 'K P®. Cormacuo monoxkenusM m. 1 ct. 1259 I'K P® mpenmeroMm aBTOPCKOro mpasa
SIBJISIIOTCS, OTHOIIEHHUS, BO3HUKAIOIIKE B CBSI3U C CO3JJAHHEM M MCIIOb30BaHUEM MTPOU3BEACHUN HAyKH, TUTEPaTypbl
U UCKYCCTBA, SABJSIOIIMXCS pe3yJIbTaTOM TBOPUECKOM NEATENbHOCTH, HE3aBUCHUMO OT HAa3HAYEHHS U JIOCTOMHCTBA
MIPOM3BEICHHS, & TaKXkKe OT crocoba ero Beipaxenus [1]. Ilpu aTom aBTOpCcKOE TIPaBO pacHpOCTPaHAIOTCA Kak Ha
0o0HapoIOBaHHbIE, TAK M HE Ha OOHAPOIOBAHHBIC TPOM3BEACHUS, CYIIECTBYIOUIUE B KAKOH-IMOO OOBEKTUBHOM
(hopme. ABTOpy HE TpeOyeTcsi PerUCTPUPOBATh MPOU3BEICHUE MIIM KAaKMM-TO WHBIM 00pa3oM 0GOpMIIATH €ro, He
TpeOyeTcss OT Hero ®W COOMIONEHUS Kakux-TuOo Ipyrux ¢opMmanbHOCTed. Perumcrparusi Tnpou3BeneHUil B
Poccuiickom aBropckoM obmiectBe, a nporpamm OBM u 6a3 manHbIX B PoccuiickoM areHTCTBE 0 HaTeHTaM H
TOBapHBIM 3HaKaM (fanee PocmaTeHT) — OCyIIECTBISETCS HCKIIOYMTEIBHO MO JKEJaHWIO IpaBooOmajaresis |
HEOOXOAMMA JIUIITH JIJIsl TOTO, YTOOBI 0OJIETYUTh JOKa3hIBAaHNE CBOMX TPaB.

TpaguIoHHO B OKTPUHE TPa)KTaHCKOTO IpaBa IOJl TEPMUHOM HCITOJIb30BaHUE (TIOJh30BaHKE) MOHUMAETCS
W3BJICUCHHUE TOJIC3HBIX CBOKMCTB Beln. Hampumep, €31a Ha CBOEM aBTOMOOWIIE UM MPOXKUBAHUE B CBOEM JIOME U
T.1. O MOJE3HOCTH TE€X WM MHBIX CBOMCTB BEIIU CYIUT caM COOCTBEHHHK, IOITOMY JII00OE ero obpaiieHue c
BelIbI0 Oy/IeT pacCMaTPUBATHCS KaK MCIIOIh30BAHME.

OpnHako MCHONBb30BAHWE B HCKIIIOYUTEIHLHOM IpaBe OTJIMYAeTCd OT MPAaBOMOYMS MOJB30BAaHHUS MO MPaBY
coOcTBeHHOCTH. Kak cOBepIIIEHHO BEpHO MO 3TOMY MOBOJY BbicKasajics B.A. J{o3opier: "misi HeMaTepuaibHOTO
WHTEIUICKTYATBHOTO TPOAYKTAa MEXaHH3M IPABOBOTO 00ECIEYEHHsT TOBAPHOTO O0OpOTa CYNIECTBEHHO WHOH. ...
MartepranbHbIi 0OBEKT MOXKET MIPUMEHSTHCS B CBSI3U CO CBOEH OTPaHUYSHHOCTHIO B IIPOCTPAHCTBE B TOT WIJIA WHOU
MOMEHT TOJBKO OJHHM JIMIIOM WJIH, BO BCSKOM CJIyd4ae, OIrpPaHHYEHHBIM, TOYHO ONPEICICHHBIM KPYrOM JIHII.
HemarepuanbHeblii ke 00bEKT MOXKET OBITh UCIIONIE30BaH OJHOBPEMEHHO HEONpeeieHHBIM KpyroM yimil"[4, . 6].

B oroii cBa3u B.A. Jlo3opuieB NpUXOOUT K COBEPLIEHHO MPaBUIBHOMY BBIBOJAY IO BOIIPOCY COAEp)KAHUSA
MPaBOMOYMS HWCIOJB30BAHUS I 00JamaTenst WCKIIOYWTENBHBIX IpaB Ha WHTEIUIEKTYalbHBI TPOAYKT: "B
WUHTEJUICKTYAIBHBIX TIpaBax HMCIOJNB30BaHHE IPEJCTABIsIET cOOOW mMpHIaHWE pe3ybTaTy TBOPYECTBA (OPMBEI,
NPUTOAHON MM yIOOHOHM Ui HENOCPEACTBEHHOTO MOTPEOJICHHUsI M IPUCTIOCOOJICHHOM K MyCKY B SKOHOMHUYECKHUN
000pOT, T.e. 3TO KaTeropusi, BechbMa ONM3Kas K TPAAWIMOHHOMY pAaCHOpSDKEHHIO, HMeEIomas Kak Obl
POMEXYTOYHBIN XapakTep. Vcnonbp30BaHue — 3TO peBpallieHue pe3yiibTaTa B TaKkyto GopMy WM HEOOXOMMbIE K
HeMy npurotoieHus” [5, ¢. 99-100].

Ucxons w3 cka3zaHHOro, MOJ HCHOJIb30BAaHHMEM OOBEKTOB aBTOPCKOIO IpaBa M CMEXKHBIX NpPaB CIEAYeT
MOHUMATh JEUCTBUS TIO TOJATOTOBKE TaKWX OOBEKTOB Ui HEMOCPEICTBEHHOTO MOTpeOJIeHHs, AECWCTBUS TIO
NPUCTIOCOONICHUIO WX K IyCKy B 3KOHOMHYECKUH 000pOoT (Hampumep, TepeBoOj MPOU3BEACHUS B YIOOHYIO ISt
noTpebieHHsI WK ITycKa B 000poT GpopMy), a TAaKKe HEIOCPEACTBEHHO CaMH JEHCTBHSI [0 BOBJICYEHUIO OOBEKTOB B
SKOHOMHUYECKHl o00opotr. IlpodreHme KHUTH, TPOCMOTP TENEBU3NOHHONM TPOTPAMMBI, MPOCITYIIHBaHIE
MY3BIKaJIbHOW KOMIIO3UIIMY W aHAJIOTUYHBIE JEHCTBHUSA UCTIOIH30BAHUEM B CMBICIIE aBTOPCKOTO MpaBa M CMEXKHBIX
npaB He SABJSIIOTCA. Takue JecTBUS MpeacTaBisieT co00i moTpedieHe COOTBETCTBYIOIIUX OJar.

Hcnonb3oBaHne OOBEKTOB aBTOPCKOTO IpaBa W CMEXKHBIX NpaB B ceTH VHTepHET NpenMyIIeCTBEHHO
HAYMHAETCS ¢ IPeoOpa3oBaHMs TaKUX OOBEKTOB B MAIIHHOYHUTAEMYIO (OPMY — 3JIEKTPOHHO-LU(POBYIO (HopMy
(moaroroBka OOBEKTOB K IMYCKYy B OKOHOMHYECKHH 00o0poT). Pasmernenune u manpHeiinee pacrnpocTpaHeHHE
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00BEKTOB aBTOPCKOTO MpaBa W CMEKHBIX NMpaB B ceTH MHTEpHET BO3MOXXHO TOJBKO B 3JEKTPOHHO-UHU(POBOH
thopme. OgHako mpeoOpa3zoBaHKe MPOU3BENCHUI N 0OBEKTOB CMEXXHBIX TPaB B AIIEKTPOHHO-NIU(POBYIO GopMy He
BCETJa MOXKET MPEALIECTBOBATh DPA3MELICHUIO TakuX OOBekTOB B MHTepHere. IlponsBenenne winm OOBEKT
CMEKHBIX MpPaB MOTYT OBITh YK€ HM3HaYaJlbHO CO3JaHbl B BJIEKTPOHHO-UU(PPOBOH QopMe M Uil IMycKa HX B
9KOHOMHYECKHH O00OpOT, JOCTaTOYHO OyAET pa3MecTUTb TaKWe TMPOU3BEACHUS W OOBEKTHl B JIO0OOM
00IIEIOCTYIHOM TEIeKOMMYHHUKAIIMOHHOM CETH, HalpUMep, TAaKOW Kak I7100anbHas TeIeKOMMYHHUKALOHHAs CETh
Hurepner.

Pa3smerienne oOBEKTOB aBTOPCKOTO IMpaBa M CMEXKHBIX MpaB B ceTH VHTEpHET MOXKET ObITh OCYIIECTBICHO
JIBYMsI CITOCOOaMH.

[lepBblIii 3axi09aeTcst B TOM, YTO pa3MeELIeHne 00bEKTOB aBTOPCKOIO IPaBa M CMEXXHBIX IPaB MPOUCXOIUT B
paMKax OTHOIIEHHWH MO MepeAay cpeactBamMu MHTepHET MHPOpManuu OT OAHOTO CyOBEKTa K OINpEIeTICHHOMY
aapecary. Hanpumep, nepenava nnpopmauuu cCpeacTBaMH 3JIEKTPOHHOU IOYTHI CeTH VIHTEpHET 3akimodyaercs: B
TOM, YTO CyOBEKT, OTIpaBIIOIMiII HMHQOpMAIMIO depe3 ceTb MHTepHeT, OIHOBPEMEHHO pa3MeLIacT TaKylo
MHQOPMAIMIO Ha CepBepe MOYTOBBIX YCIYT, OTKYAa aapecaT MOXET MOJY4YHTh Takylo HHpopManuio B Jr00oe
Bpems. CepBep cetu MHTepHET BBICTYHAaeT 371eCh CBOErO poja B KadecTBEe "OTICICHMSI TTOYTOBOM CBs3H', T
nHpOpMAIU XPAHUTCS, TIOKa He OyIeT BOCTpeOOBaHa aipecaToM.

CymHocTh BTOpPOro crocoba pazMelenns 00beKTOB aBTOPCKOT0 MpaBa U CMEXHBIX MPaB 3aKII0YaeTCs B TOM,
4TO TaKkhe OOBEKTHI Pa3MEINAIOTCs B ceTH VIHTepHET He Uil KOHKPETHOTO ajapecara B paMKax OTHOLICHUH Mo Te-
penaun uH(GOpMAIMY, a A1 HEONPEAEeICHHOr0 Kpyra I0JIb30BaTeseld, KOTOphle UMEIOT AOCTYN K pa3MEIECHHbIM
00BEKTaM.

Pa3smMernienne 00bEKTOB aBTOPCKOTO MPaBa M CMEXKHBIX MpaB B ceTH VHTEpHET B paMKax OTHOILICHHH IO Tepe-
Jaun nHGOpMAIMK OIPECTICHHOMY apecary ¢ IOPHINYECKONW TOUKH 3PEHHsI COJCPKHUT B ce0e ropas3io MEHbIIE
creun(uKy, HEKENIM MOJEINb M0 Pa3MELICHUI0 TaKuX OObEKTOB B ceTH MHTepHeT A HeompelNeneHHOro Kpyra
II0JIB30BATEIIEH.

OOm1ast TorvKa OTHOIIECHHIA MO pa3MeNIeHHI0 0OBEKTOB aBTOPCKOTO MpaBa M CMEKHBIX IPaB B paMKaxX OTHOIIe-
HUH 10 nepepade WHGOPMALUKM ONpPENEIeHHOMY aJipecaTy Ta e, YTO U IPH aHAJIOTWYHBIX OTHOLICHUsX 0e3 uc-
noJjbp30BaHus MHTepHeTa, HampuMep, MPU UCIOJIb30BaHUK OOBIYHOM MOUTHI, TenerpadHoi u TeneOHHON CBS3H.
Yenoek, KyIIMB KHUT'Y B MarazuHe, MOJKET IIPOYMTATh €€ CaM, a MOXKET MepeaaTh (repeciars) e€ 3HaKoMOMY, pOJi-
CTBEHHHUKY U T.1. I[lepenaua (mepechblika) OXpaHsIeMOro MPOU3BEACHUS OT OJHOTO CyOBEeKTa K APYroMy, HE UMEIO-
11as1 LeJIM U3BJIeYeHUsl NpUObUIN, Kak cpeacTBaMu MHTepHeTa, Tak U 0e3 HUX, OyJeT MPOUCXOJUTh B paMKax HOPM
ABTOPCKOTO TIpaBa M CMEXHBIX IIPaB 0 CBOOOJHOM paclpoCTpaHeHUH (BOCIIPOW3BEICHUH) MTPOU3BENCHHH U 00BEK-
TOB CMEXHBIX TIPaB B JIMYHBIX TeJsiX (cTateu 1273, 1274, 1277, 1278, 1279 u 1306 'K PO) [1].

Pasmemenue nnpopmanun B HTepHETE AJIs1 HEONPEAEIEHHOTO Kpyra IoJib30oBaTenel (uia o0IIero 10cTymna)
MIpeJICTaBIIsIeT cO00M Topasio Oosee CI0KHOE SBIICHHE.

Bes obmenoctynnas uwHpopManust B cetd MHTepHeT, B TOM 4wcie WH(opmanus, coiepkaHhue KOTOPOM
COCTaBJISIIOT OOBEKTHI aBTOPCKOTO MpaBa U CMEXHBIX MPaB, pa3MelaeTcsl B N0OAIbHON TeIeKOMMYHUKALIHOHHOM
ceTH B popme onpeaeraéHHoro nHPOPMaLMOHHOTO pecypca MHTepHeT-caiira.

C Touku 3peHus: MpaBoBOM Hayku WHTepHeT-caliT mpencTaBisieT coboi crnoxkHoe siBieHre. Kak oTMedaer 1o
stomy nioBoay A.C. Kempamxk, "c ropunndeckoil ToUku 3peHust caT B IHTEpHETE — 3TO OYEHb CIIOXKHBIH OOBEKT.
OH COCTOMT M3 MHOXECTBa Pa3JIMYHBIX SJIEMEHTOB, TAKUX KaK: TEKCTBI, CTaThH, (oTorpaduu, Iu3aiiH caiiTa B
1esIoM, HH(GOPMAIIMOHHBIE CUCTEMBI, 0a3bl M 0aHKM JAHHBIX, BUACOM300paKeHHe, ayauo3anucu, naoe" [7, c. 55]. B
9TOM CBSI3W CAWT BBICTYINAET OJHOW W3 OCHOBHBIX (popM TipescTaBiieHHs B ceTd MHTEpHET 0OBEKTOB aBTOPCKOTO
MIPaBa U CMEKHBIX MPaB, OTHAKO OH MOXKET SIBIISATHCS M PE3YJIBTATOM CaMOCTOSITEIbHON TBOPUECKON AESTEIBHOCTH.

HenocpencreenHo opopmiieHue caiita, ero CTpyKTypa, HCIOJIb3yeMbIe B HEM JHM3allHEPCKUE PEIICHUs, BCE ITO
TaK)Xe MPEACTABISAET COOON pPe3yNbTaT TBOPUYECKOM AEITEIHbHOCTH, OObEKTHBUPOBAaHHBIN BO BHE. CoriacHo 1. 2 CT.
1260 I'K P® HMurtepHeT-caliT OTHOCUTCA K TaKOMY MHTEIUIEKTYaJIbHOMY NMPOJIYKTY, KaK COCTaBHOE IPOM3BEACHHE
[1]. Coznarento MHTEpHET-CaliTa MPUHAIIEKUT UCKIFOUUTEIBHOE MIPABO HA PACHIOPSKEHNUE UM.

Omnako cilemayeT y4YWTHIBaTh, €CIM aBTOp (cocraBuTenh) MHTEpHeT-caliTa pEmNAT B COCTaBE CBOETO
MIPOM3BEICHIS UCTIONH30BATh OOBEKTHI aBTOPCKUX M CMEKHBIX TIPaB JIPYTHX aBTOPOB, OH JOJHKEH OCO3HABATh, YTO
Takue OOBEKTHl CTaHYT MJOCTYNHBIMH Uil IIMPOKOTO Kpyra mojb3oBareneil ceru MHTepHer, um 3710
HETOCPEACTBEHHO 3aTPOHET MHTEepechl IpaBooOiajgareneid Takux oO0BbEekTOB. Ilo 3Toi mpuumHe, pa3MelleHHe
00BEKTOB aBTOPCKOI'O IIpaBa M CMEXKHBIX IIpaB Ha caifiTe B ceTH VHTepHeT Iuid OOLIEro AocTyna JOJKHO
NPOMCXOAMTH TOJIBKO C Pa3pelleHns Ha To aBTopa (mpaBoobnaaates), 1160 uM camuM (1. 3 ct. 1260 'K PD).

OTHOIIEHNS MEXAy BIaJeNbleM caiiTa 1 IpaBooOiagaTeneM MaTeprala, COAEPKamero 00beKTh aBTOPCKUX U
CMEKHBIX IIPaB, IOJDKHBI CTPOUTCSI HA OCHOBAaHUHU YCJIOBUM aBTOPCKOI'O JOIOBOpA.

HanpHelimmii mporecc mo pasMmenieHuio VHTepHeT-caiiTa B T00aJbHONH TENIEKOMMYHHMKALIMOHHOW CETH
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WHuTepHeT MOMKEH CTPOUTCS B paMKax JIOTOBOPHBIX OTHOLIGHHH MeXAy IMpaBooOnazatenem VHTepHeT-caiiTa u
OIIEPaTOPOM CBSI3H, MPEAOCTABIIIOIUM JOCTYI K TAKOMY CalWTy TPETHUM JIMIAM C IIOMOIIBIO HHPOPMAIIMOHHBIX
TEJIEKOMMYHHKALMOHHBIX YCTPOMCTB.

JoroBop Ha pa3MelieHue B r100aTbHOM TENEKOMMYHUKAIMOHHON ceTH MHTepHeT-caiiTa T0KEeH NpeACTaBIIsATh
co00l JOTOBOP BO3ME3AHOT0/0€3B03ME3THOIO OKAa3aHHUs YCIYT U CTPOUTCS MO MOJIENH JOrOBOpa 00 MCTIONHEHHUH B
H0JIb3Y TPETHUX JIHI (HEONPENSIEHHOTO Kpyra MoJib30Bareneii cetu HTepHeT).

Tak, mo goroBopy Ha pasmerieHue MH(GopManmu B ceTd MHTepHET ans oO0ILero AOCTyma OmepaTrop CB3U
(ucronHMUTENB) 00SM3yeTCs pa3MeCTUTh WHGOPMAIUIO OMNPEACICHHOrO MpaBooOyangarens (3aka3uMka) Ha CBOEM
000pyZoBaHNH (KOMIIBIOTEpPE-CEPBEPE), MOCTOSIHHO MOIKIIOUEHHOM K ceTH MHTepHeT, ¢ Leblo MPeaoCTaBICHUS
JOCTyIa K Takol MH(pOpMaLUU NpaBoOOIaNaTeNro, a TAKKe TPETbUM JIMLAM, IMOAKIIOYEHHBIM K ceTH VHTepHeT
(monp30BaTeNsIM r100aTbHON TeTeKOMMYHHKAIIMOHHON CETH).

JoroBop Ha pa3memieHne uH(OpMalMU paBooOiazaTensi Ha cepBepe ceTH MHTepHeT At obecredyeHHs
JOCTyIa K TaKoH MH(OpMALKH IOJIb30BaTENeH CeTH MIPEayCMaTPUBAET, YTO JIF000E TPEThE JIHULO, HOJKIIOUYCHHOE K
WutepHery u oOpaTuBIIEecs IO OIpPEICICHHOMY CETEBOMY alpecy, MOXET TMOJNy4YUTh JOCTYH K TaKoH
uHpopmaruu. B 3TOW CBS3M WCHONHEHHE paccMaTPHBAEMOTO JIOTOBOpAa OCYLIECTBISIETCS HE TOJIBKO B TOJIB3Y
3aKa34yMKa yCIIyrd (JHUIa, pa3MEeCTHUBIIET0 MHPOPMAIHIO), HO W B TOJIB3Y TPEThHUX JUI (JIFOOBIX IOIHh30BaTEIEH
cetu HTEpHET).

Hoctyn monb3oBareneid cetn MHTEpHET K pa3MelIeHHOH Ha cepBepe WHPOpPMAaIMU, B TOM YHCJIE OOBEKTOB
aBTOPCKOTO MpaBa W CMEXKHBIX IpaB, MNPEINOJIaracT, 4ro ¢ Takoi HH(pOpMaLUeH MOJIb30BATENM CMOTYT
03HAKOMHUTHCA (IIPOCMOTPETH, MPOCIYIIATh, IPOYUTATh U T.J.), TO €CTh MPOU30UAET e€ moTpebienue. Kak Ob110
OTMCUYCHO paHee, HOTpC6JICHI/Ie HEMATCPUATIbHBIX O6’I)CKTOB HE SABIACTCA MX HUCIHOJIb30BAHUEM C TOYKU 3PCHHUA
aBTOPCKOTO TpaBa.

IIpu mpocmotpe B cern MHTepHET 1Mr000# MEGOpMAIIH, €€ cComepKUMOoe, B BUIE MAITHHHOTO KOJa, MepenaéTcs OT
KOMIIBIOTEpa-cepBepa, Ilie TaKOH KoJl W3HAYaJIbHO pa3MelICH, K KOMITBIOTEPY MOJIb30BaTeNs, I MAIIMHHBIA KOJ
coxpansieTcs ¥ mpeodpasyercst B IOCTYIHYIO I BocpusTus popmy B Bune MatepHeT-caiita. Takum oOpazoM, Ha
KOMIIBIOTEPE MOJb30BaTeNsl (PaKTUUECKH MPOMCXOAMT BOCIIPOM3BENEHHE caiiTa M ero coxepxumoro. Ilpuuem k
OIHOMY M TOMY K€ caiiTy B Jr000€ BpeMs W OZHOBPEMEHHO MOTYT OOpaliaTbCs HEOTPAaHWYEHHOE KOIUYECTBO
noJb30oBareiell. OT0 MPUHIUIHAIBHO oTiIH4YaeT MHTEepHEeT OT JApyrux crmoco0oB pacnpocTpaHeHus] HHPOPMAIUH,
rJ€ BO3MOXHOCTH PAacCIpOCTPAaHEHHUs] OrPaHMYEHbl KOJMYECTBOM M3TOTOBIECHHBIX JK3EMIUIIPOB MM 30HOU
pacrpoCTpaHEeHUs] CUTHAJIA.

.HI/IHy, pasMECTUBLIIEMY O6’beKTI)I ABTOPCKOI'O IMpaBa U CMEKHBIX IIpaB, HOTCHIUAJIbHO CTAHOBUTCA JOCTYIIHA BCA
"aymutopust MutepHera". JIro0o# mMosib30BaTe b II00QIBHON TEIIEKOMMYHUKAIIMOHHON CETH YK€ H3HadajJbHO
uMeeT 00opyI0BaHHE, CIOCOOHOE JIETKO CKOIIMPOBATh MaTepHalbl, HaXOAAIuecs B ceTh VIHTepHET B 3NIEKTPOHHON
tdopme. [Tpuuém kommbrOTEp — cepBep, GuKcupys paxt "3arpy3ku" MHTEepHET-caiiTa Ha KOMIBIOTED MMOJIB30BATEIIS,
HE MOXCT IPOKOHTPOJIUPOBATH OCYHICCTBICHUC IlaJ'ILHeﬁIHHX ILeI‘;ICTBHﬁ C HUM U €T0 COACPKMMBIM, B TOM YHCJIC U
¢ 00BEKTaMH HCKIIIOUUTENBHBIX IPaB, BXOASALIMX B COACP)KaHUE TAKOro CaiTa, U B JaJIbHEHMIIEM 3TH OOBEKTHI
MOTYT MOSIBUTKCS YK€ Ha ipyroM MHTepHeT-caiire.

21.]'[5[ TOT0 YTOOBI UMETH MMPpEACTABICHUE O KOHKPETHBIX BHUAAX O6’beKTOB ABTOPCKOI'O IpaBa U CMEXKHBIX IIpaB,
KOTOpPBIE MOTYT OBITH HCIIOIb30BaHbI B ceTH VHTEPHET, pacCMOTPUM BO3MOXKHOCTH KOMIIBIOTEPHBIX TEXHOJIOTHH.

B HutepHere BO3MOXKHO pa3MelieHHE OOBEKTOB TOJBKO HeMarepuanbHOro xapakrepa. (OCHOBHOE
MMpE€aAHa3HAYCHUEC CECTU I/IHTepHeT KaK COBOKYIMHOCTU TEXHHUYCCKHUX M IMPOIrpaMMHBIX CpE€ACTB — 3TO II€p€aada
UHQOPMAIIMH MEXJY KOMITBIOTEpPaMH, BXOISIIMMH B TaKyl CETh, a WHPOPMAIHS MPEACTaBIsIeT CO00H OOBEKT
HeMaTepHalbHOro (MaeanbHoro) xapakrepa. 1103ToMy OOBEKTBHI SBJISIOIIMECS COAEPIKATEIBHBIM COCTABISIOLINM
uHpopMallMH, pa3MeliaeMoil 1 nepeaaBaeMoi B IHTepHeTe, TakKe JT0JKHBI UMETh UICAIbHYIO IPUPOLTY.

ITo aT0#t mpuunHe B MHTEpHETE HE MOTYT OBITh MCHONB30BAHBI OOBEKTHI MPOMBIILIEHHOW COOCTBEHHOCTH, a
TAKXKE CEJICKUUOHHBIE JOCTIDKEHMS UM TONOJOTMM HMHTETPAIbHBIX ~ MHUKpPOCXeM  (lanee  pe3ysbTaThl
MHTEJUIEKTYAIbHOW AEATENIbHOCTH B HAYYHO-TEXHHYECKOW cdepe); MOCKOIbKY CYIIECTBOBaHHE TAaKUX OOBEKTOB
BO3MOXXHO TOJIBKO B KOHKPETHBIX MAaTC€pUAJIbHBIX MMPOAYKTAX, @ UX HCIIOJIB30BAHUEC MPEAIIOIaracT BBEACHUC TaKNX
MIPOAYKTOB B XO3SMCTBEHHBIH 000poT. OnHako MH(OPMAIMIO O pe3yJibTaTaX MHTEIUICKTYaabHOU NCATEILHOCTH B
HAY4YHO-TEXHHUUECKON cdepe BO3MOKHO INepenaBaTh W pa3MeIlaTh B ceTH VHTepHET, U B HEKOTOPHIX CIy4Yasix,
Takass HHpOpMALUsI MOKET OXBAaThIBAThCS MPABOBOW OXPaHOW, YCTAHOBJIEHHOM UIS CEKPETOB MPOM3BOJACTBA (CT.
1465 T'K P®D).

Bmecre ¢ TeM, ciemyeT OTMETHUTb, YTO Ha BO3MOXXHOCTH HCIOJB30BaHHs OOBEKTOB aBTOPCKOTO IpaBa U
CMEKHBIX MIPaB TaKKe BIMSIOT U T€ POPMBI, B KOTOPBIX MOTYT CyLIECTBOBATH HEMAaTEpUAIbHBIE OOBEKTHI.

B ceru HWutepHer uHboOpMamus ¢ IOMOLIBIO CIELUUAIBHBIX NPOrpaMM M TEXHHYECKOIO 000pYIOBaHUS
npeoOpasyeTcss B JOCTYIHYIO AJsl BOCHpHUATHS GopMmy Ha MHTepHeT-caiiTe B BHIE TEKCTOBBIX, ITpaQHUUYECKUX H
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3BYKOBBIX OOBEKTOB. COOTBETCTBEHHO BO3MOXHOCTH VIHTEpHET TEXHONOTWUH TO3BOJSIOT Pa3MECTHTh Ha
JNIEKTPOHHOM CTpaHUUYKE — cailite o0vekmbl meKcmoeol @opmel (TUTEpaTypHbIE IPOW3BEACHUS, BKIIIOUYAs
nporpamMmbl s DBM; creHapHBIE TpPOUW3BEACHUS; W JP.), 00beKmbl ayouosusyanvHol ¢opmul (KAHO- H
TEeJICNPOU3BEICHHS, MY3bIKaJIbHbIE TIPOU3BEACHUS, (OHOTPAMMEI, MPOrpaMMbl 3(QUPHOTO U KaOEIBHOTO BEIIAHUS U
Ip.), obwvexmvl uz06pazumenvHoi opmvl (NMPOU3BENCHUS KUBOMUCH, Tpaduky, rpadUyecKue paccKasbl,
(hoTorpadudeckre MPON3BEACHNS, N300pa3UTEIIbHBIC KAPTHI, IUNIAHBI U T.1.).

Bosmoxxknoctn VHTEpHET OrpaHWUuYEHHBI AJS MCIIOIb30BaHHUA OOBEKTOB OOBEMHO-NIPOCTPAHCTBEHHON (OPMBI
(3manus, cOOpyKeHUs1, MOJIeTIN, MakeThl). He MOTyT OBITh MpenCcTaBIIeHbI, IO IOHATHOW MpUYKHE, B ceTH HTEepHeT
U OOBEKTHI, COAEP)KAaHHE KOTOPHIX COCTaBISIIOT OIpEAETeHHbIe JAeHcTBUA Jromedl  (xopeorpaduueckue
NPOU3BEACHHUS, TAHTOMUMBI, [IPOU3BEIEHHS AEKOPATUBHO-IIPUKIAJHOTO U CLEHOIpapHUECKOr0 MCKYyCCTBa), XOTS
uHQOpPMAIMA O TaKUX MPOHM3BEICHHUAX MOXKET HaxomuTbcs B MHTepHeTe (Hampumep, BUACOCHEMKA CIIEKTAaKIIA).
OpnHako Takasi CbeMKa He OyIeT SIBIATHCSI CAMUM CHEKTaKJIEM — IPOMU3BEICHNUEM CLIEHOrpauuecKoro UCKyccTBa B
TOM CMBICJIE, KaK 3TO IOHUMAETCs B aBTOPCKOM IIpaBe.

HOI[BOI[SI HUTOI' CKa3aHHOMY, MOJXHO OTMETUTH, UTO M3 BCCX O6’I)CKTOB ABTOPCKOI'O IpaBa U CMCKHBIX IIpaB B
cetu lHTEpHET MOTYT OBITH HCIIOIB30BaHbI TOJIBKO OOBEKTHI, CIIOCOOHBIC CYIIECTBOBATD:

1) B TekcToBOil (opMe (IMUTEpaTypHBIC MNPOW3BEICHMS, BKJIIOYas mporpammel miasi DBM;  crieHapHbie
NPOM3BEICHHS; HOTHBIC TPOU3BEACHHUS U IP.);

2) B aymMOBU3YyaJIbHOW (opMe (KMHO- U TENCNPOM3BEACHUS, MY3bIKaJbHbIC MPOM3BEICHHS, (HOHOIPAMMBI,
MPOrpaMMBbI IPUPHOTO U KabEITHHOTO BEIaHU U 1p.);

3) B u300pa3uTeabHON popMme (POU3BEICHHUS KHUBOMUCH, TPadUKH, TpadUUECKHe paccKasbl, poTorpapuueckue
IMPOU3BCACHU, I/I306pa3I/ITeHLHI>IC KapThbl, IUIaHbI 1 T.)Z[.).

HNmenHno Takue (opMbl NMPOM3BEACHUN HA CETOAHAIIHWN JI€Hb HAXOIST CBOE OTpaKeHHWE B IIOOAJIBHHOM
TEJICKOMMYHUKALIMOHHOU ceTu HTepHET.
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BOEHHBIE CY/Ibl B CUCTEME CYJOB OBIIEI IOPUCIUKIIAN

Maaunckuii F0.B., MUpoBoii cyab4,
Cyne6nslii yuactok r. Cudaii, Pecny0iuka bamkoprocran

Annomauus: cyoebnas enacme Poccuu cocmoum u3 apoumpas;icHvix cyoos, cyoog obweu opucouxkyuu u Kox-
cmumyyuonnozo cyoa Poccuiickou @edepayuu. Cucmema cy0os obujeti pUcouKyul 8 800 ouepedsb 0elumcs Ha
2padicOancKue u 8oentvle cyovl. ¥ UMEeHHO 0 80eHHBIX CYOax notoem peyusb 8 OAHHOU pabome. AKmMyarbHOCHb me-
Mbl «Boennvie cyovly evbipasicena ¢ mom, Umo Ha OCHOBAHUU UCCIEO08AHUSL OAHHOU MEMbl, MOJICHO OyOem npocie-
Oums OCHOBHbIEe HANPAGIEHUSL YCOBEPUIEHCINBOBANUSL OesIMENbHOCIU 80eHHbIX Y008 8 Poccuiickoii @edepayuu. B
cmamve paccMampugaromes 60eHnvle cyobl 8 cmpykmype cy0os obwell wopucoukyuu. Texem cmamvu daem qu-
MAmeno 8ANCHYI0 UHDOPMAYUIO O COBPEMEHHOU CUCTEME BOEHHBIX CYO08, KOMOPAs YMEEPAHCOeHA HA YPOsHE POC-
CULICK020 (hedepanbio2o 3aKOHO0ameNbCmad, U NPeOnoaazaen HaIudue Yemvlpex3geHHOl Opeanu3ayuu COOmeem-
CMBYIOWUX OP2aH08, 8 KOMOPYIO 6X00SM KACCAYUOHHbIE, OKPYICHBLE, ANeLISYUOHHbIE U 2APHU3OHHbIE CYObl. YKa-
3618AIOMCSL OCOOEHHOCTU NOOCYOHOCIU U CYOBEKMHO20 COCTABA 0ell, PACCMOMpPeHUe KOMOPbIX 0CYUWeCMBIem sl
6 PAMKAX B0CHHbIX CYO08, KaKue UMEHHO Kamezopuu 0ell Mo2ym Oblib paspeuieHbl 60eHHbIMU cyoamu. Boennvie
CYObl GLINOIHAIOM ONpedeneHHble 3a0adl, CIosuue nepeoHUMY, 00 IMUX 3a0a4ax MaKd’ce 0208aPUBAETNCS 8 MEK-
cme dannoti cmamovu. Kpome mozo, nooueprusaiomcs 0CHO8HbLE 0COOEHHOCHIU B0EHHbIX CYO08, U OMAUYUMETbHbLE
yepmbl OEHHBIX CYO08 OM PAUOHHLIX CYO08. Ananuzupyromes ochosHble nonoxcenus @edepanvroeo zaxona «O
soennvix cyoax Poccutickou @edepayuuy. Takdce noopoOHO ONUCHIBAIOMCA HEOOCMAMKU U YOelsemcs HUMAHUe
ocobennocmam oeamenviocmu Boopyacennvix Cun Poccuu. B 3axmouenue ynoMuHaemcs meppumopuaisuoe Ha-
X0oicOeHUe 80EHHbIX CYO08 NO 8CeMy MUPY, 3HAYEHUE BOEHHBIX CYO08 8 CMpane, d maKdice HedOCMAmKUY, HPUCym-
cmeyiowue 8 0estmeibHOCHU 0EHHbIX CYO08.

Knrouesvle cnosa: éoennulii cyo; cyovl 00well OpUcCOUKYUU, B0CHHAS. IOCTUYUSL, CYOeOHas cucmema, cyoeOHblil
KOHMPOTIb, BOUHCKULL NOPSOOK, CYOORPOU3IBO0CTEO, 0eIONPOU3600CMBO,; CYOCOHbII Op2aHt, CyOeOHAs 61ACb

MILITARY COURTS IN THE SYSTEM OF COURTS OF GENERAL JURISDICTION

Malinsky Yu.V., Justice of the Peace,
Judicial district of Sibay, Republic of Bashkortostan

Abstract: the judicial branch of Russia consists of arbitration courts, courts of general jurisdiction and the
Constitutional Court of the Russian Federation. The system of courts of general jurisdiction, in turn, is divided into
civil and military courts. And it is about military courts that will be discussed in this work. The relevance of the
topic "Military courts™ is expressed in the fact that based on the study of this topic, it will be possible to trace the
main directions of improving the activities of military courts in the Russian Federation. The article examines mili-
tary courts in the structure of courts of general jurisdiction. The text of the article provides the reader with im-
portant information about the modern system of military courts, which is approved at the level of Russian federal
legislation, and assumes the presence of a four-tier organization of the relevant bodies, which includes cassation,
district, appeal and garrison courts. The specifics of the jurisdiction and subject composition of cases, the consid-
eration of which is carried out within the framework of military courts, what categories of cases can be resolved by
military courts. Military courts carry out certain tasks facing the front, these tasks are also stipulated in the text of
this article. In addition, the main features of military courts, and the distinguishing features of military courts from
district courts are emphasized. The main provisions of the Federal Law "On military courts of the Russian Federa-
tion" are analyzed. The shortcomings are also described in detail and attention is paid to the specifics of the activi-
ties of the Russian Armed Forces. In conclusion, the territorial location of military courts around the world, the
importance of military courts in the country, as well as the shortcomings present in the activities of military courts
are mentioned.

Keywords: military court; courts of general jurisdiction; military justice; the judicial system; judicial control;
military order; legal proceedings; office work; Judicial authority; judicial branch

50



International Law Journal 2021. Tom 4. N23.

Beenenne

Hcxonst 3 0CHOB KOHCTUTYLIMOHHOTO cTpos Poccuu, BiIacTe B rocyAapCTBE MOXKHO PA3AeIUTh Ha CAMOCTOSI-
TETbHBIE COCTABIIAIONINE, — CyIe0HAas], 3aKOHOIaTeIbHAS U HCIIOJTHUTENbHAS BIIACTH.

BoeHHbIe Cyabl BXOAAT B CTPYKTYPY CYACOHOM CUCTEMBI U SBISIOTCS CyJaMU OOIICH IOPUCIUKIUU (enepaib-
HOTO ypoBHA. BOeHHBIMU cyZamMu BIAcCTh MIPOU3BOAUTCS, Mpexe Bcero, B Boopyxenusix Cunax Poccuiickoit ®e-
Jlepaiumu.

Ceroanst B Poccun MoxxHO BeiienuTh okoiio 100 BoeHHBIX cyAoB. [Ipy 3TOM MX HEIb3s OTHECTH K CaMOCTOSI-
TENBHBIM OpraHaM CyAcOHOW BIAacTH, T.K. OHH, KaK M OCTAJIbHBIC CYJbI OTHOCSATCS K CyJaM OOIIeH FOPUCIUKIIUH,
KoTophsIe Bo3rinanisier Bepxosusiit Cyn cTpansl [8, c. 196].

AKTyaJIbHOCTh TaHHOW TEMBI MOXXHO OOBSCHUTH TeM, 4TO (hopmupoBanue n 3¢ heKTHBHOE (HYHKITMOHUPOBAHHUE
CyJIcOHBIX OPTraHOB SBJISCTCS OJHOM M3 BaXKHBIX 3a/1a4 [IpaBUTENbCTBA, T.K. ITUM 00€CIICYHBAIOTCS 0a30BBIC MTPaBa
¥ CBOOOIBI TPaXK/IaH M TOCY/IapCTBa B IIEJIOM, a TAaKXKe OpraHU3aIlisl BOWHCKOW JUCIIATIIHHEIL.

JlutepaTypHblii 0030p

TeMy BOEHHBIX CYJIOB B CUCTEME CYJIOB OOIICH FOPUCIUKIIUN PACCMATPUBAIOT B CBOMX TPYAaX pa3jIMyHbIC OTe-
YEeCTBEHHBIE aBTOPBI, CpeAn KOTOPBIX MOXHO BhiaenuTs B.C. ABmonkuna, B.I1. bBoxbeBa, A.C. Kobnukosa, A.Sl.
ITerpouenkoBy u H.A. IleryxoBa. B.C. ABnonkun u B.I1. boxpeB momHnManu npo6iieMy BOCHHBIX CyIOB B CBOUX
pabotax noxa HazBanueM «lIpaBooxpanurtenbHbie opranb». A.C. Koomukos u A 4. TlerpoueHkoBa n3y4anu BOCH-
HBIe cyabl Poccun B coBpeMeHHbBIX ycnoBusix. B padore H.A. [leTyxoBa npencTaBieHa uCTOpusi pOCCUICKIX BOCH-
HBIX CY/OB.

MeTtoabl

ABTOp cTaThH MPOAHATU3UPOBAT 0COOCHHOCTH (HYHKIIMOHUPOBAHUS BOCHHBIX CyIOB. M3yumi u 0000IIMI KITFO-
yeBble nosoxkenust GenepanbpHoro 3akoHa «O BoeHHBIX cyaax Poccuiickoit Denepanmmy. Takke MPOBEACH aHAN3
Hay4HOH JIUTEpaTyphl 10 JAHHOU TEME.

PesyabTarsl

Kak 6a30BbIii 3aKOH, KOTOPBIH PEryIHpyeT paboTy BOCHHBIX CyIO0B, BhicTynaet denepaibHbiii 3akoH «O BOeH-
HbIX cynax Poccuiickoil @enepaunn». BoeHHbIE Cyabl MOKHO MPEACTaBUTh B BUJIE €AMHOU CUCTEMBI, COCTOSIIEH
W3 HHU3IIETO, CPETHETO U BBICIIETO 3BeHAa. B kavecTBe BhICIIel cyneOHON WHCTaHIMEH sBisercs Bepxoaerii Cy.
B nepByro ouepenb, BOGHHBIE CYIbI 3aHUMAIOTCSI PACCMOTPEHHUEM YTOJIOBHBIX JIEJNI 110 OTHOIICHUIO K BOCHHOCITY-
JKaIIUM, OOJBIIMHCTBO U3 KOTOPHIX SIBIIIFOTCS BOMHCKAMH TPECTYIUICHUSIMU. HecMOTpsl Ha HanM4Yue HEJIOCTaTKOB
B JI€ATEILHOCTH BOCHHBIX CYJIOB, OHU UMEIOT MOJIOXKHUTENbHYIO POJib B IPOLIECCE COUUANBHON 3alIUThl BOGHHOCITY-
JKaIux.

Jlerom 1999 rona Ha odunmansHoM ocHOBe nu3naH denepanbHblii 3ak0H «O BoeHHBIX cynax Poccuiickoit dee-
panum», 9TO TMO3BOJIMIIO 3aBEPIINTh PEOPTaHU3AIUI0 POCCHICKON BOEHHO-CYIeOHOH cHucTeMbl Ha O(QHUIIMAIBHOM
ocHoBe. Kpome Toro, copMupOBaHbl CY/Ibl, BRICTYIAIOIINE KaK CAMOCTOSATEIIbHBIC U HE3aBUCUMBIC OT HUCIIOJHU-
TETHHBIX OPTaHOB, YTO, B CBOIO OUEPE/b, SBISETCS MOKA3aTEIeM 3aKOHHOCTH B 3HAYMMBIX CTPYKTypax TOCyaapcT-
Ba.

B Tekcre 3TOrO 3aKOHA MpOMHCAaHBI 0A30BBIE MOJHOMOYMS, dTalbl CO3MaHUSI U (PYyHKIIMOHUPOBAHUS BOSHHBIX
CyJIOB COTJIACHO TPeOOBaHUsIM, ITPOIMMCAHHBIM B TeKcTe DenepanpHoro 3akoHa «O cymeOHoi cucteme Poccuiickoit
Oenepannm». KpoMe 3TOoro B HeM mporucanbl HOBBIE TpeOOBaHUS, MPEIbIBISEMbIC Ha CETOIHSIIHMNA ICHb K CY-
nam obmert ropucaukiuu. [lo 3To# mpuYrHE CYIIECTBYIOT HOBEIUIBI, IUIAHUPYEMbIE K BBEACHHUIO U JJIS OCTallb-
HBIX Cy/IOB 00TIIel FOPUCIUKITHN.

Takumu cyaMu paccMaTpHUBAIOTCS JKalloOBI, KOTOPhIE MOYKHO OXapaKTepHU30BaTh MPUMEHEHHEM 3aKIIIOUCHUH
MO/ CTPAXKy B BUJIE MEpPbI IIpeceueHus. bojee Toro Mo>kHO Ha3BaTh MPOAJICHUE BPEMEHU COJICPKAaHUA MO CTpakeil
BOCHHOCITY)KAII[UX U TPakK]aH, KOTOPhIC HAXOAATCS Ha BOGHHBIX cOOpax. A TarkkKe »aJoObl, COCTOSAIINE B JCHCTBUN
00, HAIIPOTUB, O€3/IEHCTBUN BOEHHBIX ITPOKYPOPOB B OTHOIIEHUH JIEJI, PACCIICyEMBIX 0 OTHOMIECHUIO K BOCHHO-
CITy’KaIllM | TPaKIaHaM, KOTOPbIC HAXOATCS Ha BOCHHBIX cOopax [5, ¢. 103].

BoeHHBIMU Cy1aMu H3y4aroTCs MaTepPHAaIIbl, 3aKIFOYAFOIINECs B OTPAHUYCHUSX CBOOO ¥ TpaB Ha KOH(UIECHITH-
aJTBHBIA XapaKTep MEePENUCOK, Pa3TNIHBIX TIEPETOBOPOB, COOOIIEHNN M HEPUKOCHOBEHHOCT JKIUTBS.

Boennbie cypl MOYKHO TIPEICTABUTH B BUJIE OJTHON CUCTEMBI, KOTOPAsi COCTOUT M3 KaCCAIIMOHHOTO, OKPYKHOTO,
areJUISILIMOHHOTO U TapHU30HHOTO cyAoB. [Ipuyem Takas cuctema CyJoB CO3/1a€TCA Ha OCHOBE OpraHU3alluy BOUCK
JIPYTUX CTPYKTYP.

Husmmit ypoBeHb COCTaBISIOT TapHU3OHHBIE CYJIbI, CPEAHUN YPOBEHB IMPENCTaBISIETCS OKPY>KHBIMHA M (IIOT-
CKUMHU CyJlaMH, a BBICIIUN ypOBEHb npeacTaBieH BepxoBubiM CyioM, B CTPYKTYpE KOTOPOro Haxoautcs Boennas
KOJUIETHSL.

B nepeueHb rIaBHBIX COCTABISIONIMX BOCHHBIX CYJIOB HH3IIETO 3B€HA MOKHO OTHECTH apMUH, (QIOTIIUH, rap-
HU30HBI, MPEACTABICHHBIC MPEACEAATEeNsIMUA U IPYTUMU HEKOTOPHIMHU WICHAMH, a TAKXKE B ATOT CIHMCOK MOKHO
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BKJIIOUMTH HAPOAHBIX 3acenarescii. [Ipeacemarenem BBITONMHAIOTCS (QYHKIMH, KOTOPBIE CXOXKH C 3a/lauaMy MpeJice-
Jaresnel ropoackux cynoB. Ilpu 3Tom B Tex cynax, B KOTOPBIX HMEETCSI MHOTO PabOThl, MOI'YT BBOIUTH JOIOJIHU-
TEJbHBIE TOJDKHOCTH — 3aMECTHTEIH.

CpenHee 3B€HO COCTOMT M3 CY/I0B BOCHHBIX OKPYTOB M (DJIOTOB, YHCIIO KOTOPBIX 3aBUCHT OT KOJUYECTBA BOCH-
HBIX CTPYKTYp Ha 3TOM YypoBHe. Takue cyapl NpeAcTaBIsAIOT NpecenaTeNy, UX 3aMECTUTENN, UHbIE YJIEHBl U Ha-
ponnble 3acenarenu. [lepedeHs npaB U 00A3aHHOCTEH ABISETCS OJUHAKOBBIM, II0 CPABHEHUIO C IPEACENATEIIIMU
TPaXAAHCKHUX CYOB.

K Bricmieli cyneOHol MHCTaHIMK cTpaHbl oTHOcHTCSl BepxoBusiii Cya, B cocTaBe uero umeercsi Boennas kou-
nerud. ITomroMmouns npencenarens BoeHHON KOJIETHH 3aMETHO LIMpE, B OTIWYHE OT Npeacenarens APYTux Cy-
neOHbIX Koyuiernil B BepxoBaowm cyze [4, c. 29].

B 3akone «O BOEHHBIX cyAax» MPOMNHMCAaHO, YTO BOEHHBIE CYbl OCYLIECTBIAIOT IpaBocyaue oT umeHu [Ipasu-
TenbCTBA. [IpudeM Nenonpon3BOACTBO H CYIONPONU3BOACTBO NPOU3BOJUTCA HAa TOCYJapPCTBEHHOM PYCCKOM SI3BIKE.
Te y4acTHUKH, KOTOpBIE HE BIAACIOT PYCCKUM S3BIKOM, PAcIONararoT IPaBOM OCYIIECTBIIATE CBOE BBICTYIUICHHE
Ha CBOEM POJIHOM SI3bIKE WM JIFOOOM MHOM, TIpHOeras K yciIyram MepeBoIUHKa.

Boennbie cynbl QOPMUPYIOT M UCXOMS U3 TEPPUTOPUAIBHOTO MPHUHIUIIA COTJIACHO MECTY IUCIIOKAIIMHA BOWH-
ckux yacted. IIpn 3TOM HX pacmosararoT B OTKPBITBIX AJIS JOCTYIIA MECTaX.

3aaui BOGHHBIX CYAOB SIBJISIOTCS MPAaKTHUECKUMHU TaKUMH K€, KaK U TpakaaHckux. Kak u Bce nmpaBooxpaHu-
TEJIbHBIC OpPTaHbl, BOCHHBIC CYABI 00s53aHbl IPUHUMATh CBOE YYacTHE B MPOLECCE OCYIIECTBICHHS OE30MacHOCTH
JMYHOCTH, OOIIECTBA U rocyAapcTBa B LenoM. OHM HUMEIOT TakKue K€ MOJHOMOYHMS, KaK U OCTaJbHbIC CyAcOHbIE
OpraHsbl.

BaxxHO OTMETHTB, UTO MPOIIECC OCYIIECTBICHHUS PABOCY Ul BHYTPH BOWCK TpeOyeT XOPOLIETO YPOBHS 3HAHUMA
KHU3HEIEATEIBbHOCTH BOMCK. CyllbU BOCHHBIX CYIOB 00s13aHBI OBITh TOTOBBIMH CJI€JOBaTh HEOOXOIUMBIM MEpaM B
ClIy4yasiX BOSHUKHOBEHHUS KAaKUX-TO YpPE3BbIYaHBIX CUTYyalli, B YACTHOCTH B CUTyauuu 00eBoil 06cTaHOBKHU. MHbIE
CyJbl 00IIeH I0PUCANKIINY HUKAK HE CBS3aHbl C BOMHCKUMHU YacTsAMH M HE KOMIIETCHTHBI B TIOJHOM Mepe OTBeYarThb
3a CHeIU(UKY UX 3a]1a4.

Boennble cynpl, OTHOCSIIHECS K CPEJHEMY YPOBHIO, BBIIOJHSIOT (DYHKUMHM CYA€OHBIX MHCTAaHLUMH, KOTOpPbIE
IPOBEPSIIOT 3aKOHHOCTh U 000CHOBaHHOCTH, IPUTOBOPOB U JIPYTrOro poja PeleHUi, KOTOPbIE BBIHOCSATCS CyJaMH B
MOPSAZKAX HAA30pa U HA OCHOBE HOBBIX OTKPBIBIIMXCS OOCTOSATENBCTB.

B kadecTBe Ba)XXHOrO M OTBETCTBEHHOT'O MOJIHOMOYMS CYZOB 3TOTO YPOBHS SIBISIETCA HAA30p 3aKOHHOCTH H
000CHOBaHHOCTH JI€MCTBUI OpraHOB, KOTOPBIMH IIPOM3BOJHUTCS OINEPATUBHO-PO3BICKHAs padoTa, O3HAHUE WIIH
npeBapUTEIBHOE CIIE/ICTBHIE, B TAKMX CIyYasX, IPU KOTOPBIX HX JAEATEIIbHOCTh MOKET MPUHECTH yIIepO B OTHO-
IIEHUH TPakJlaH, a UMEHHO X KOHCTUTYIIMOHHBIX IPaB.

Boennsle cyapl, paccMaTpuBas Ji€1a pa3IMYHOrO XapakTepa, UCXOAAT U3 MPOLECCYaTbHOIO U MaTepUaIbHOTO
3aKoHOJarenbeTBa. [Ipr 3TOM BBIHECEHHBIE PENICHUS MOTYT ObITh oOxanoBaHbl B BepxoBublii Cya. OcHOBHas
0Cc0OEHHOCTh BOCHHBIX CYJIOB 3aKIIFOYEH B TOM, YTO MPOIECC MPABOCY NS IIPOU3BOINTCS B CHIEIIM(PUIECKUX apMei-
CKHX YCJIOBUSX.

BaxxHO mom4epKHYTh, YTO pacCMaTpUBAacMble BOCHHBIMHU CyJaMH JIela UMEIOT CBOM 0COOeHHOCTH. Jlena rpax-
JTAHCKOTO XapaKTepa BOSHHBIE CYABl pACCMATPUBAIOT TOJIBKO TP HATMYUH TaKHUX yCIIOBHii [8, c. 87]:

— B paMKax JieJia 3aTparuBaeTcsl BO3MelIeHue yiep0a, KOTOPBIA NPUUMHEH MPECTYIUIEHHEM, PACClIeyeMOe BO-
€HHBIM CYJIOM;

— €CJIM U3-32 KaKMX-TO OOCTOSATENBCTB, TPAKIAHCKOE JEJI0 HE MOXET OBITh PACCMOTPEHO B HHOM CY/IE;

— KOTJ]a BO3HHMKAIOT COMHEHHS B BOIIPOCAX 3aKOHHOCTH JESATENbHOCTH BOCHHBIX OPraHOB U WX JTOJKHOCTHBIX
T,

HeBoennocmyxamue MOTyT MONacTb B BOEHHBIH CyJ B KauecTBE IMOJACYIMMBIX B TOM ClIy4ae, €CJH
WUMH COBEPIIEHO MPECTYIUIEHHEe Ha BOSHHBIX cOOpax WM B TaKOH MECTHOCTH, IJie HE MMeeTcs OOIUX CYyJOB, a
TaKXe eCJIM XOTs Obl OJIMH U3 YWICHOB MPECTYIUICHUS — BOGHHOCITY>KaIlnH.

Oenepanbhblii 3akoH «O BoeHHBIX cynax Poccuiickoit @enepanum» npeacTan Kak Haje)KHas mpaBoBasi 0asa,
YTOOBI OCYIIECTBIISITh JCATEILHOCT BOCHHBIX CYJIOB B paMKax cTpaHbl. C IPUHATHEM MOJIOOHOTO 3aKOHA, 3aBEp-
HIMJIaCh peau3alys CaMOCTOATEIILHON CHIIBI Ha O(QHIMAIEHOM YPOBHE, KOTOPAasl BHICTYIAET 3aKOHHBIM T'apaHTOM
B paMkax Boopyxennsix Cui.

BoopyxenHbiME critamu BefeTcs: 3pdexkTHBHAS AEATEIBHOCTD JIMIIL MPU MOIJIEP)KaHUN CTPOTOr0 BOSHHOTO
nopsaka, 9To 0asupyeTcs Ha 3aKOHAaX, a BOCHHOCHTYXKAIFe MMEIOT 3aKOHHYIO 3alMIIEHHOCTh. Takue 3a1aun sB-
TSI0TCA 0053aHHOCTSIMU TOCYAApPCTBEHHBIX OPraHOB, KOTOPBIE MPOU3BOIAT CyneOHYyI0 BIacTb B BoopyKeHHBIX
Cunax.

BoeHHBIM cynaM XapakTepHBI TakHe K€ 3a/1aud, KaK U JApYyruM cyaaM oOmied ropucaukimu. Ho mpomecc nc-
MOJTHEHUS IPAaBOCYIUS B BOMCKax TpeOyeT HOCTATOUYHBIX 3HAHWN KU3HEESATEIBbHOCTH BOMCK, BOGHHBIX 3aKOHOB U
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ycraBoB. CynbU, B CBOIO O4Yepe/lb, 00sI3aHBI PACIIONiaraTh 3HAHUSMU M HAaBBIKAMH, YTOOBI ObITh TOTOBBIMHU K pa3-
HBIM YPE3BBIYAIHBIM CUTYaINsM, a TaKxKe 00eBOW 0OCTaHOBKE.

BaxHOCTP BBITIOTHEHHS BCEX JAEHCTBUI B BOWCKAX OOBICHIETCS (HOPMHUPOBAHNEM CyNEeOHBIX OPTaHOB, YbS CIIe-
uguka crnocoocTByeT 3(Hh(HEKTHBHOMY PEIICHHIO BCEX HEOOXOAMMBIX 33/1a4 B CiIydae, Korja (GyHKIIMOHUPOBAHHE
MHBIX CYZIOB OOILEH IOPUCIUKIINY SBIISIETCS HEBO3MOXKHOH [6, . 98].

B HacTosmIee BpeMst BOGHHBIM CyJiaM oOpalaeTcsl MOBBIIIIEHHOE BHUMaHHE, TI03TOMY HePHOINIECKH BHOCSTCS
pa3Horo pojia MPeaoKeHNU U PEKOMEHAAINH 110 YIYUYIICHUIO U ONITUMH3AIUN X JCSTEIHHOCTH.

Ha ocHoBe Tor0, 4TO CErojHs mpemiaranT choOpMUPOBATh AIMUHUCTPATUBHBIC CY/IbI, KOTOPBIC OYIYT paccMar-
pUBaTh JKaJ00BI HACEIEHUS HA OPTAHbI BIACTH, KPOME ATOTO IOBEHAJBHBIE CY/IbI, HAIIPAaBIICHHBIE HA PACCMOTPEHHE
JIeT HECOBEPIIEHHOJETHHX, CIEIHANbHBIE CYIBl B cepe TPYIOBBIX CIIOPOB, MOKHO CKa3aTh, YTO OCOOCHHOCTH
(hyHKITMOHUPOBAHUS BOCHHBIX CYJIOB rOpa3io IIupe.

B mepByro odepenp, BOGHHbIE Cy/Abl pAaCCMATPUBAIOT YTOJOBHBIE JIeJla B OTHOIIEHNH BOEHHOCTYXAIINX, 00Tb-
mIast 9acTh W3 KOTOPBIX MPEICTABIAIOT COOOW BOWHCKHE IMpecTymuieHus. Paspemienne momoOHOTO ponma men Oe3
TpeOyeMbIX 3HAaHUH, KacaloUIUecss OCOOCHHOCTEH BOCHHOM CIIy»ObI, OCHOBHBIX 3aKOHOB, MOXET OBITh 3aTpPy/HEH,
YTO IPUBECT K OIUOKaM B CyIeOHOM IpoIiecce.

I'paxmanckue aena u fena, KOTOPbIE CBSA3aHBI C aJIMAHUCTPATUBHBIMU TIPAaBOHAPYIICHUSIMHE, Pa3pelaroninecs
BOCHHBIMH CYyJIaMHU, €KErOJHO PacTyT M JaKe MPEBBIIAIOT YTOJIOBHBIE Jieja M0 KOJIMYECTBY. PaccMoTpeHue mo-
JIOOHBIX JIEJT HYXIaeTCs B KPEeNnKor 0a3e 3HAHWM BOMHCKHX 3aKOHOB, IIOCKOJIBKY 33 TOCJIEIHEE BPeMsl MPOU3OIILIH
HEKOTOPBIE N3MEHEHMS.

Eme ogme MOMEHT XapakTepu3yeTcsl TeM, YTO OPTaHW3alMOHHO BOSHHBIE CYABI B3aHMMOCBSI3aHBI C OOCITYXKH-
Ba€MbIMU BOUMHCKHUMHU HaCTAMHU, BCIICACTBUEC Y BOCHHOCIYKAIIUX BO3HUKACT JOCTYII K ITPABOCYAHIO, YTO IIPONHUCHI-
BaeTcs B paMKax poccuiickoit Koncrurynmn.

Kpome Toro, B oTnmume OT CyIOB PaOHHOTO THWIIA, BOSHHBIMH CyJaMH dallle MPOU3BOAWUTCS 3HAYHTEIhHAS
npoduIaKTHYeCcKas JesITeIbHOCTD, YTO MPEAyCMaTPUBAET BhIC3HbIC CyIeOHbIC ONepalni, UMEIOIINE BaKHOE 3HA-
YCHUC IIPU COBCPUHICHCTBOBAHUHN 3aKOHHOCTH U IPABOIIOPAAKA, B HACTHOCTHU MCPbI, KOTOPLIC OPHUCHTUPOBAHLI Ha
MIPaBOBOE BOCITUTAHHUE BCEX BOCHHOCITY KAIIUX.

3amayn 1Mo PacCMOTPEHUIO M Pa3pelleHUI0 BOCHHBIX JIeN W CIIOPOB XapaKTEPU3YIOTCS OCOO0O0M CIEIU(UKOMN.
CrnieioBaTeNIbHO, HAJIMYKME BOCHHBIX CY/IOB B CYJICOHOM CTPYKTYpe HEJb3s OTHECTH K OTIEIBHON POCCUICKON 0CO-
OCHHOCTH.

3aki0ueHue

BoeHHbIe cyibl PacoioKeHbl HA TEPPUTOPHUAX 35 CTpaH, U OOJIBIIMHCTBO U3 HUX CO3/IaHbl B PAMKaX CUCTEMbI
MUHHUCTEPCTB 000poHbI. OHU XapaKTEPU3YIOTCS CIICIUAIBHBIMY 3aKOHAMHU B 00JIACTH CYJ0YCTPOUCTBA U CYIOMPO-
M3BOJICTBA U LIEJIMKOM TOTYMHEHBI BOGHHBIM BesloMcTBaM [9, c. 126].

O]lHaKO B ACATCIILHOCTU BOCHHBIX CYIOB MOXXHO BBIJICJIHNTHL HEKOTOPHLIC HEAOCTATKHU. OILHOI\/'I N3 BAXHBIX IIPO-
0JieM BBICTYMAET TO, YTO [0 MPUYUHE U3MEHEHNH B COCTaBE BOCHHO-CYJICOHBIX OPraHOB U MX MOJIHOMOYHUH, H yCO-
BEPIIIEHCTBOBAHUS TMPABOBOTO CTaryca cynel chopMmupoBanachk cienyromas cutyanus. IOpuaudeckas nmpakTuka
Boopyxennsix Cuit, koTopas Oblta HapaOoTaHa paHee, B 3HAYUTEILHOW Mepe YTpaTHiia CBOIO OBLIYIO 3HAYUMOCTb.
DT0, B CBOIO OYEpE/Ib, BICUET 32 COOOM TPYIHOCTH B pa3padOTKE M BHEAPESHUN TEOPETUICCKON Oa3bl.

Ho, HecMoTpst Ha Bce HEAOUETHI, BOEGHHOM IOCTULIMY NPUHAJJICKUT MOJOKUTENbHAS POJIb B MPOLIECCE COLUATb-
HOW 3aIUTHl BOGHHOCTYXaluX. M TOT pakT, 9To B BOCHHBIE CY/bI OOpaIIaOTCs HE TOJBKO OGUIIEPHI U CONAATHI,
HO W TPaKJIaHe, TOKA3bIBACT X aKTyaIbHOCTh U BOCTPEOOBAaHHOCTH B CTpaHE.
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®OPMA CJAEJKHA B DJEKTPOHHOW KOMMEPLIUA

TI'onuapos P.B., acnupanr,
CaparoBckasi rocy1apcTBeHHAs1 IOPUIMUYECKAs] aKA1eMUSs

AHHOmMauua: cmamvs NOCeAUleHa OOHOU U3 Haubolee aKMydalbHblX HA Ce200HAWHULU OeHb npodiem 8 dJeK-
MPOHHOU KOMMepyuu — npodiieme YCmanosienus popmul coenxku. B cmamve npouzsodumes ananuz cywecmeyio-
WUX MOYEK 3PEHUsT OMHOCUMETbHO (POPMbL COENKU 8 INEKMPOHHOU KOMMEPYUU U CYUWECMBO8AHUsL COCNOK 8 YCHl-
HOIL, NUCbMEHHOU U 2IeKMPOHHOU (opme, PACCMAMPUBAIOMC BONPOCHL 83AUMOOCUCTNEUsL CMOPOH NPU 3aKTI0OYe-
HUU COENIOK C UCHONb30BAHUEM INEKMPOHHBIX YCIMPOUCME, NPOU3BOOUMCS YCMAHOBIEHUS. (YOpMbL COENKU ¢ NO3U-
Yuu 08YX ACNEKMOB: GHEULHE20 BbIPANCEHUS 80U CIMOPOH U ee UKCUPOBAHUAL.

Aemopom npusooumcst nepeyeHs 0etucmaull, SblPaXCaroWux 600 8 NEKMPOHHOU KOMMEPYUU, ONPEOensIoNCsl
cnocodvl ee uxcayuu, nPoOU3BOOUMCS AHAIU3 OCUCMEULl, KOMOPble MOZYM CUOCMENbCMBO8AMb 0 CYUeCmE08a-
HUU COeNoK 6 YCMHOU (hopme, A6mMOp CONOCMAGIssem Npoyeodypy 3aKIoHeHust KIACCUYECKUX COeNOK Kyniu-
nPOOadicU U AHANIOSUYHLIX COCNOK, 3AKMI0UAEMbIX C UCNONIb30BAHUEM UHDOPMAYUOHHO-MENEKOMMYHUKAYUOHHOU
cemu « Mnmepnemy.

B cmamve npoussooumcs kpumuueckuii aHaiu3 0080008 A6MOPO8, YKAZbIEAIWUX HA CYUWECMBO8AHUE OMOE/b-
HOU 91eKMPOHHOU (YOPMBL COENIKU, 8 BUOE CYUIeCMBOBAHUS NPOSPAMMHO20 KOO KAK OMOEIbHO20 SA3bIKA USLONCE-
HUSL OOKYMEHMO08, 2UNEPMEKCNOBLIX CCHLIOK KAK HEOMbEMIEMbIX Yacmell 002080pa U 0c06020 NPABOBO20 PENCUMA
MAK020 PEeKGU3UMA INEKMPOHHO20 OOKYMEHMA KAK INeKMPOHHOU NOOnucu. A6mopom denaemcs 6b1600 0 nepeHoce
B011CU3BSABICHUSL CMOPOH COCNKU 8 NPOSPAMMHDBLIL KOO, KAK OUHCMBEHHO20 OOCMYNHO20 A3bIKA 3JIeKMPOHHLIX YC -
Policm8, YKA3aHUst CCbLIOK OJisL YOOOCMEa U3NIONCEHUS U 80ZMONCHOCTNU 0OPAYEHUS NO HUM KAK OUHbIM NPABUNLAM,
U Cyuecmeo8anust INEKMPOHHOU NOONUCU KAK 3aMEHbL 0ObIMHOU NOORUCU B88UAY HEBO3MONCHOCMU ee TUYHO20 NpPOo-
CMABIEHUS C YHeMOM CReYUDUKU 3aUMOOCUCMBUL CIMOPOH 8 JNEKMPOHHOU cpeoe.

Knroueesvie cnosa: snexmpounas kommepyus, ¢opma coenxu

E-COMMERCE TRANSACTION FORM

Goncharov R.V., Postgraduate,
Saratov State Law Academy

Abstract: the article is devoted to one of the most pressing problems in e-commerce today - the problem of es-
tablishing the form of a transaction. The article analyzes the existing points of view regarding the form of a trans-
action in e-commerce and the existence of transactions in oral, written and electronic form, considers the issues of
interaction between the parties when concluding transactions using electronic devices, establishes the form of the
transaction from the position of two aspects: the external expression of the will of the parties and fixing it.

The author provides a list of actions that express the will in e-commerce, determines the methods of its fixation,
analyzes actions that may indicate the existence of transactions in oral form, the author compares the procedure
for concluding classic purchase and sale transactions and similar transactions concluded using the information
and telecommunications network "The Internet".

The article provides a critical analysis of the authors' arguments indicating the existence of a separate electron-
ic form of a transaction, in the form of the existence of a program code as a separate language for document
presentation, hypertext links as integral parts of a contract and a special legal regime for such an electronic docu-
ment requisite as an electronic signature. The author concludes that the expression of the will of the parties to the
transaction is transferred to the program code as the only available language of electronic devices, links are indi-
cated for ease of presentation and the possibility of handling them as uniform rules, and the existence of an elec-
tronic signature as a replacement for a regular signature due to the impossibility of its personal affixing, taking
into account the specifics of interaction parties in the electronic environment.

Keywords: e-commerce, transaction form

CoBpeMEeHHBIH dTal Pa3BUTHS YEIIOBEUCCTBA, OCCCIIOPHO, XapaKTEPU3YETCs Pa3BUTHEM HHPOPMAITMOHHBIX TEX-
HOJIOTHH.

DNEKTPOHHBIC CPEJICTBA, TAJKETHI, NH()OPMAITHOHHBIC-TEIICKOMMYHUKAIIMOHHBIE CETH CTAIA HE TOJIBKO CIOCO-
0OM CBSI3M MEXIY JIFOJBMHU, CPEJICTBOM PabOTHI, MECTOM MPOBEIICHUS JOCYTa, HO M OMPEIEITHIN Pa3BUTHE DJICK-
TPOHHOU KOMMepIUU. M 3To pa3BuTHE OOYCIIOBICHO HATMYHUEM MHOXKECTBA IUTFOCOB Kak IJIs MOKyHaTelNs, TaKk U
JUISL IpoAaBLa.
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Tak, y mokynaress MOSBHIIACH BO3MOXKHOCTH COBEpIICHHUSI MOKYIOK B J1I000€ BpeMsi, BbIOOpa ToBapa Cpeau
MHOKECTBA BApHAHTOB, OTCYTCTBHEM OUYepeACH OKUIAHWS, a y MPOAABLA YBEJINYEHUEM MOTCHIMAIbHBIX KIMEH-
TOB, OTCYTCTBHEM [OIOJHMUTEJIBHBIX 3aTpaT Ha HAEMHBIH TPyX OOCIIY>KMBAIOILEro IepcoHana, He0OXOAUMOCTH
000pyI0BaHMsI TUIOIIAA0K, BUTPUH U T.II.

Koncantunrosas kommnanus «KoHCTaHTa» MPUBOAUT CIEAYIOMIKE TUPPBI 00BEM BIEKTPOHHOW KOMMEPIHH B
2017 roxy coctasmsn 1,04 tpiu pyone#t, B 2018 roxy — 1,292 tpau pyouneit [1].

B cBoto ouepenp meaunaxonaunar PBK.py coobmaer, 4To TONBKO B IEPBOM MOJMYroAuu (siHBapb-utoHb) 2020 ro-
Ja oJIs SIeKTPOHHON KoMMmepiu B PO B o0meM o6opoTe po3HuuHoii Toprosiu gocturia 10,9%, Beck 000poT
OHJIATH-TOPTOBIH cocTaBmi 1,6 TpmH. Py0Oeii [2].

[Tono6GHOE pa3BUTHE 3IEKTPOHHON KOMMEPIHMM YKa3bIBaeT Ha HEOOXOOMMOCTb OOCYXKIEHHS CYILECTBYIOIIUX
npoOJeM U BHECEHHUs TIPAaBOBOM OMpPEIeIEHHOCTH B YKa3aHHOH cdepe.

OpnHoli U3 TakKUX MPOOIIEM SIBISIETCS OIpeAeIeHUe (POPMBI CENIKH B JIEKTPOHHONH KOMMEPLIUH.

B Hayke rpaskaaHCKOro IpaBa CI0XKHUIOCh TPU TOUKH 3pEHUSI OTHOCUTEIBHO (popMma caenKu.

Tak, yueHble MoJararoT, 4YT0 CACIKH B SJIEKTPOHHOW KOMMEPIIUH SIBIISIOTCSL:

1) YcrHbIMHE;

2) TIucEMEHHBIMU;

3) DaexrpoHHBIME (0c00ast pa3HOBUAHOCTS).

[Mpexne Bcero oOpaTUMCS K MOHATUIO POPMBI CACIKH.

dopma cIeNKU — CIoco0 BBIPAXKEHUSI BOJIHM CYOBEKTa BOBHE M (DUKCAIIUK €T0 BOJIEU3bsBICHUS [3, ¢. 257].

YkazaHHOE MOHATHE OTHOCUT K IIOHUMAaHHIO (DOPMBI CIIEJIKH Yepe3 Ba aCHeKTa:

1) Kakum 00pa3oM BbIpakaeTcsi BOJIsi CyObEKTOB, HAPAaBJICHHAS Ha 3aKJIIOYCHHUE CIICIIKH;

2) Kak ¢ukcupyercst BOJICH3bSIBICHUE CTOPOH TIPH 3aKITFOYCHUH CIICITKH.

B »nexTpoHHON KOMMEpLMH BOJISI CyOBEKTOB BBIPAXKACTCSl Yepe3 CO3JaHHE NpeNlpUHUMATENIEM WHTEPHET-
caiita, pa3MelIeHHEM Ha HEM HEO0OXOIUMON WH(OpPMAIMH O TOBape, B CBOIO O4Yepeab MOTPeOUTENh MOJIb3yeTCs
CaiiToM, 3HAKOMHTCSI ¢ HE0OXOIUMON MHPOPMaIel, CTOPOHBI MEPENHUCHIBAIOTCS MEXKIY COO0H OTHOCHTENLHO 3a-
KJIIOUEHUS ¥ UCIIOJTHEHUS JOrOBOPa, BO3MOKHOCTH JIOCTaBKH U T.II., TO €CTh BOJISI OOJIMUEHA B JIEKTPOHHOE B3au-
MOJEHCTBUE MEXy IPOJABIIOM U IOKYIIaTEJIEM.

B nanpHeleM Boneu3bsBIeHUE GUKCUPYETCS B BUJE 3AKIIOYCHHUS JOTOBOpA IMyTeM MPOCTABICHHUS OTMETKH O
COIJIACHHM C YCJIOBHUSIMH, BHECECHUEM JCHEXHBIX CPEACTB, HAlpaBJIEHHEM CBEICHUI 00 omiaTe W MOJyYeHHEM yBe-
JOMJICHUS O 3a4MCIICHUHN JICHEKHBIX CPEICTB.

Ho ecnu Bce pelicTBHS CTOPOH OCYHIECTBISIFOTCS Yepe3 3JCKTPOHHBIE CPEACTBA U MPOLIECC 3aKIIFOUYCHUS CICIKH
COIIPOBOYK/IaeTCS HANpaBICHHEM JICKTPOHHBIX JJOKYMEHTOB, TO Kakas B TAKOM clly4ae opma ClIenKu?

OOpartumcst cHavaia K [pUMepy YCTHOW celKH. B KadecTBe KIacCMUECKHX MPUMEPOB TaKOW (HOPMBI CHENKH
YUEHBIS-IIMBUIIUCTHI HA3bIBAIOT TIOKYNKY OWJIETOB B TeaTpe, MPOE3JHOro OWjeTa B OOLIECTBEHHOM TPAHCIIOPTE,
oryiaTy ToBapa B Marasuse [4, ¢. 270].

[IpuMeHHUTENbHO K 3JIEKTPOHHOW KOMMEPLHH NPH aHAJN3€e U ycTaHoBiIeHNH (opmbl caenku CasenseB A.U. B
cBoel paboTe yka3pIBaeT Ha BO3MOXKHOCTB 3aKJIIOUEHUS CHACJIKHA IOCPEACTBOM ceTH MHTepHeT B yCTHOU (opme B
Clly4asix, KOT/Ia MCIOJIb3YeTCsl CPEACTBO Mepeaayr roiocoBoit cBs3u (SKype, pa3snmuyHOro poja BUICOKOH(pEPEH-
LI1H), YTO BKJIabIBAETCS B TOHUMaHUE KJIIACCHYECKOTO PETyIUPOBAHNUS YCTHBIX CIENOK. M B mponomkeHue paboThl
YKa3bIBaET, YTO TJIABHBIN aKIEHT AOJDKEH OBITh C/IENaH Ha MPU3HAHWU IOPHIMYECKON CHIIBI CAEIIOK, 3aKII0YaeMbIX
B AJIEKTPOHHOM cpene [5, c. 180]. Ho mpu3nanue ropuanydecKoi cribl OJOOHBIX TOKYMEHTOB HE SBISIETCS IPO-
OJIeMOH rpaXkJIaHCKOTO MpaBa, a 0oJIbIIe OTHOCUTCS K JIOKA3bIBAHUIO, TO €CTh HHCTUTYTY MPOIECCYyallbHOTO MPaBa.

Mapuenko P.A. u dronaroxosa JI.d. Takxke MOJArarmT, YTO B AEKTPOHHOM MPOCTPAHCTBE MOTYT 3aKIIIOUYaThCA
C/IEJIKH B YCTHOM (hopMe ITOCPEICTBOM BBIPAXKEHHSI BOJIU CIIOBECHO MYTEM MPOBEJICHHUS TIeperoBopoB uepe3 Mutep-
HeT-TeNeQOHNI0. 3aKIIOUeHNE CIEIOK MPH HMCIOJIb30BAHMH JJIEKTPOHHBIX CPEJICTB KOMMYHUKAIIMH HE BbI3BIBACT
OoJbIIMX MPOOJIEM B IPABOBOM peryupoBanui [6, c. 19].

BoneunsbsBieHne — 370 JTUHAMUYECKHUI Tpoliece, HalpaBJIeHHBIA Ha 3aK/II0OYeHHE ClIeNKU. JJnHaMuKa mpeacTaB-
JsieTCsl B BUJIC B3ATHUS TOBapa B MarasuHe, MPOXoja Ha Kaccy, BHECCHHUS JICHEKHBIX CPEJICTB, BhIJIAUM YeKa U T.II.
OTO MpOEKIHs BOJH, CYHIECTBYIOIIEH MBICIEHHO, B TOJIOBE, Yepe3 OIpEe/CICHHbIC JEHCTBUS, BBIPAKEHHBIE BO
BHEILIHEH (hopMe, TO €CTh BOJIEU3bSIBICHUE.

YcTHOe 00cyxaeHue B ceTd VIHTepHEeT 0 3aKII0UEHHH CIEIIKU He I03BOJIIET YCTAHOBUTh PEabHOE BOJIEU3bSIB-
JIEHHE CTOPOH, He0OXOAUMBI OIpeZIeTICHHbIE NEHCTBHUS, TOJBKO TOI/IA MOXKHO CKa3aTh O 3aKJIIOYCHUU CIEIIKH.

Hanpumep, BHeceHune miaaTel, IOCTaBKa TOBapa.

[Ipu 00bI4HOI KyTUTe-Ipoake HanboJiee pacpOCTPaHEHHBIH CIIOCO0 POSHUYHOM TOPTOBIH — Yepe3 MPUIIaBOK
— IpeAcTaBiseT co0ol ycTHyI0 (opMy JaHHOTO JOTOBOpA, TaK KAk 3TO THIHMYHAS CIEIKa, B KOTOPOH MOMEHT ee
COBEPILCHHUS 1 MOMEHT MCIOJIHEHUS COBNaAaioT. ECim MOMEHT 3aKiIIOueHHs M UCTIOIHEHHS IOTOBOPA POSHUYHOM
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KYIUTU-TIPO/IaXKH HE COBMAAAIOT, CIEAYyeT CUMTATh, YTO KACCOBBIA MIIM TOBAPHBIM Y€K JTMOO MHOW AOKYMEHT, MO~
TBEPKIAIOIIHMHA OTUIATy TOBapa M BBIIAHHBIN MPOJABIIOM MTOKYIIATENI0, MPEACTABISIIOT COO0H MUChbMEHHYI0 Gopmy
morosopa [7, c. 226].

3aKiroueHue CAENOoK B ceTH MIHTepHeT onpeaenseT HEBO3MOXHOCTh 3aKJIFOUEHHS JOTOBOpPa U cpa3y )K€ ero uc-
MOJTHEHHUE, YTO YKa3bIBACT HA HANMYHME TMCbMEHHOU (POPMBI CIEIKH.

Hcnonp3oBanue cetn SKYpe u pexxuma BHICOKOH(DEPESHIIMH MOYKHO pacCMaTpHUBaTh KaK BO3ZMOXKHOCTB TIPOBEC-
TH TIPEAOTOBOPHBIE CIIOPBI, OOCYAMTH YCIOBHSI JOTOBOPa, JOTOBOPHUTHCS O BCTpEUE U Iepeade ToBapa ! T.1I.

Ho B mo0oMm ciryyae mpu mogoO0HOM MCTIOJIB30BaHUHU 3JICKTPOHHON CETH MOKHO TOBOPHTH HE 0 (hopMe CAETIKH, a
0 croco0e B3auMOJICHICTBUS CTOPOH.

OTnenbHO yueHbIE BBIACISIIOT YCTHOCTh COIJIAILICHHWH, CYIIECTBYIOIIMX TOJIBKO B 3JEKTPOHHOH KOMMEpPLUHU.
Tak, pu aHanM3e corjamieHus: browse-wrap (COTIalIeHus], YCIOBHsI KOTOPBIX AOCTYIIHBI MOCIE Nepexoa Mo cre-
[IHATBHOM CCBUIKE Ha Be0-caiiTe, Kak IMpaBWIIO, B BUJE TUTIEPCCHUTKA B HIDKHEH gacTu 3kpaHa) Cepreesa O.B. yka-
3bIBAET, YTO COIJIALLICHHUE 3aKJIF0YAETCsI [IOCPEICTBOM COBEPILICHNS KOHKIIOJCHTHBIX IEHCTBUI — B JAHHOM Clly4ae
JIOCTATOYHO (haKTa MCIOIb30BaHMs BeO-caiita [8, c. 44].

JeiicTBUTENBHO, MOKHO CYAHTh O COTJIACHH C YCIOBUSIMH COTJIAICHUs] browse-wrap Mpy MOJTYaIMBOM UCIIOJb-
30BaHMHU caiiTa, HO browse-Wrap — 3To He JOrOBOp, 3TO OIpEeCHHbIE IPaBUia MOJIb30BaHUS CAalTOM JIMOO yCiIo-
BUSI JIOTOBOPA, BEIPAYKEHHBIE Yepe3 ero OJlaHKeTHbIE HOPMBIL, TIPH €T0 3aKITFOUCHHH.

Jpyrue yueHble Ie1ar0T OJHO3HAYHBIN BEIBOJ O CYIIIECTBOBAHUU 3JICKTPOHHOM (DOPMBI JJOTOBOPA.

Tak, Edpumona JI.I'. ykaspiBaer, 9To TIaBHBIM apryMEHTOM, KOTOPBIN MO3BOJISIET 0OOCHOBATh OPUTHHAIBLHOCTH
3NIEKTPOHHOM (POPMBI CAEIKH, SBISIOTCS MPABOBBIE OCOOCHHOCTH 3JIEKTPOHHOTO TI0KYMEHTa, KOTOPhle 00BbEKTUBHO
TpeOYIOT CHEeNUAILHOTO MTPaBOBOTO pexumMa. [IpuyeM ocoOblii MpaBoBOH PEKUM YXKE CYIIECTBYET B YACTH OJHOTO
U3 PEKBH3UTOB JIEKTPOHHOTO JOKYMEHTA - 3IeKTPOHHOM moamucH [9, ¢. 133].

OnHMM W3 OTIMYUI ANEKTPOHHOTO MOKyMeHTa OT «OymakHoro» Edmmona JL.I'. cuuraer TO, 9TO HAOTOBOp B
JNIEKTPOHHOH (hOpMe 3alMChIBACTCS HE Ha YEIOBEUECKOM, a4 Ha «KOMIBIOTEPHOMY S3BIKE, a TAK)KE MPUBOAMT IIPH-
MEp HEMELKON HayYHOM MBICIM O JBOWCTBEHHOCTH MOHUMAHHUS 3JEKTPOHHOI'O JAOTOBOpA, € COIVIACHO MEpPBOMU
TOYKHU 3pEHHS MPOrPAMMHBIN KOl HE CIIOCOOCH BBIPa3UTh BOJIEU3BSIBICHUS CTOPOH, OyIydr HEUUTAEMBbIM Ul Ye-
JIOBEKa, BTOPOH — MpPOrpaMMHBII KOJ, MCHOJIb3YEMbIH, HAallpUMEp, B CMapT-KOHTPAKTAX, PACCMAaTPUBAETCS Kak
A3BIK U3JI0’KEHUS TEKCTa JOroBopa (HapsAAy C MHOCTPAHHBIMU SI3BIKAMH).

[lo HameMy MHEHHIO, IPOTPaMMHBIN KOJ CYLIECTBYET KaK IEPEHOC BOJEH3BSBICHUS CTOPOH B SA3BIK, JOCTYII-
HBIN JJ151 QJIEKTPOHHBIX cpeacTB. Cama crenudpuka IporpaMMHUPOBAaHUS CTPOUTCS Ha KOMIBIOTEPHOM BBIPAKCHUH,
Habope MBOWYHBIX 3HaYeHUH «1», «0», cienoBaTeNbHO, HEBO3MOXKHO MOCTPOCHUSI KOMITBIOTEPHOTO BBIPAXKECHUS
WHQOPMAIUH, CKaXKeM, Ha PyCCKOM WJIM aHTIIMHCKOM. B 3TO# cBsI3M caMo mporpaMMHpoBaHUe JUKTYET IePBOHA-
YalbHO BBIPa)KEHHE KOMIBIOTEPHOTO KOAA, KOTOPBIN 3aTeM IEPEBOAUTCS Ha «UelloBeYecKuin» s3bIK. CienoBaTenb-
HO, TOYKA 3PEHUS O S3bIKE M3JI0KEHHS TEKCTa JIOrOBOpa HE MOYKET BOCIIPUHUMATHCS pealibHO KaK CYIIECTBOBAHHE
3JIEKTPOHHOTO SI3bIKa KaK OJTHOTO U3 S3bIKOB, HA KOTOPOM BO3MOXHO 3aKJIIOYEHHE JOTOBOPA.

BropeiM 10Ka3aTenbCTBOM CYILIECTBOBAHMS 3JEKTPOHHON (QopMel 3akimroueHus aporosopa Edumosa JL.I'. Ha3bI-
BACT KapAWHAIbHBIE OTJIMYUS OT «OyMa)kKHOI'0» JOKYMEHTa IWHAMUYECKOTO TMIIEPTEKCTOBOrO JIEKTPOHHOTO J10-
KYMEHTa, TO €CTh O JIOTOBOPE B pexkuMe online B TOCleIHEH peAaKIUy U C YI€TOM COCTOSIHUSI HCIIOJTHEHUS 00s13a-
TEJIbCTB, CHA0KEHUS TUIIEPTEKCTOBBIMH CCHUIKAMHU.

[ocnenyromne cOCTOSHHUS HCIIOTHEHUST 00A3aTENIbCTB, CCHUIKM Ha JIPYTUE YCIOBUS BCE 3TO MOXXKHO BOCIIPHHHU-
MaTh KaK HEOThEMJIEMYIO YacTh JoroBopa. HaBpsin mu qanHble 0COOEHHOCTH, CO3/TaHHBIE TS YI00CTBA U3IOKEHHS
1 BO3MOXHOCTH 06pameHH$[ IO CChUIKaM KaK €IWHBIM IIpaBuJIaM, TUIIOBBIM NPHUIIOXKCHUAM, IIPUMECHACMBIM K yC-
JIOBUSIM 0053aTeNIbCTBA, MOXKHO CUMTATh OTIMYHEM OT IIUCEMEHHOM (DOPMBI CIEIIKH.

TpeTbuM MOATBEPXKIICHHEM JIIEKTPOHHOM Gopmbl cienkn Edumona JI.T'. HaspiBaeT oTcyTcTBHE TpeOOBaHHS 00
00s13aTeIbHOM MPUMEHEHNUH TOANKCH MPH 3aKIIFOUEHUH CIEJIO0K B 3JICKTPOHHOU (popMe, KOTOpoe sABJsSETCS Hanbo-
Jiee Cephe3HBIM OTIIMYHEM TPAIUIIMOHHON MMCHbMEHHON (POPMBI CICTIKU OT CHCJIKH, 3aKIIOYEHHOM ¢ UCIIOIb30BaHU-
€M C IOMOIIBIO IEKTPOHHBIX JINOO MHBIX TEXHUYECKUX CPEACTB.

OTCYTCTBI/IC IIoAIMMCHU Ha 6YMa)KHOM HOCHUTCJIC CBA3BIBACTCA IMPEKAC BCEro € HEBO3MOXKHOCTL ITPOCTAaBJICHHUA
IMOAIUCH JIMYHO YYaCTHUKaMU otHomeHUH. B 3TOM CBSI3M BBIHYXXJICHHO IJIA I/IZICHTI/I(i)I/IKaHI/II/I nmoArnuvcanTa CymecT-
BYET MHBIE CIIOCOOBI MPOCTABICHHS OAMNCH: SIEKTPOHHAS OANUCH, HAaOophI K010B, PIN-KOaBI M ApyTHE.

TexHmuecKre 0COOEHHOCTH HE JIOJDKHBI HTPaTh PEIAOIIYIO pOIlb B KBaTu(uKanuu Gopmsr caenku [11, c. 295].

CnenoBartessHO, VIHTEpHET SBIISETCS CPEACTBOM 3aKIIIOUCHHS CHICNIKH, T.€. HICKTPOHHAS CIIeNIKa — 9TO OObIYHAs
IpakIaHCKO-TIPAaBOBas CeiKa, opopMIIeHHAs ¢ TomMombio HTepHeT-TexHonoruii [10, c. 14].

W npeficTBUTENBHO, BOJEU3BSIBICHUE CTOPOH (DPUKCHUpyeTcs ydepe3 MH(OpMAIMOHHBIE CBSI3U, COMPOBOXKAACTCS
COCTaBJIEHHEM M HaIlpaBJICHHEM JOKYMEHTOB U BIIOCJIEICTBUU Iepefaucii ToBapa, MOMEHT 3aKJIIOYEHUS U HCIIONI-
HEHHMS CHIEJIKH BO BPEMEHH HE COBIAAIOT.
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B Takom ciyyae, Ha Halll B3TJIs, TOTOTHEHUS, BHECEHHBIE 3akoHoaaTeneM B 1. 1 ¢t. 160 'K PO otHOocuTensHO
MIPU3HAHHASA TUCHMEHHON (POPMBI CIIENKHU MPHU €€ COBEPIICHUH JIUIIOM C TIOMOIIBIO 3JIEKTPOHHBIX JTNOO MHBIX TEX-
HUYECKHUX CPEJICTB, MO3BOJIIOIINX BOCTIPOM3BECTH HAa MaTEpHAIHbHOM HOCHTEJIE B HEM3MEHHOM BHJIE COIEpIKaHHE
CIICJIKH, SIBIISIFOTCSI BIIOJIHE JIOTUYHBIMHU, TTOCJIEI0BATEIFHBIMU M OCHOBAHHBIMU Ha MIOHUMAHUHU MIPABOBOM IIPUPOIBI
CHEIIOK.

JIuteparypa

1. E-commerce B nudpax [Daekrponnsiii pecypc]. URL: https://constanta.co/news/20190108-e-commerce-v-
tsifrakh (mata o6pamenwns: 13.02.2021)

2. Jloyis OHNIAWH B POCCHUICKON PO3HUIIE MPHOIM3MIACH K YPOBHIO Pa3BUTHIX CTpaH. [DIEKTPOHHBIA pecypc].
URL: https://www.rbc.ru/rbefreenews/5£592¢909a79471b55995534 (nara oopamenus: 13.02.2021)

3. I'paxxnanckoe mpaBo: B 2 T.: yueOnuk. T. 1./ mox pen. b.M. Nonrano. M.: Craryt, 2018. 511 c.

4, I'onramo b.M., llemknna A.B., Kupmmiosa M.S. u ap.I'paxmanckuii komekc Poccmiickoit demeparum.
Crnenku. Pemenust coOpanwmii. [IpencraButenscTBO U goBepeHHOCTh. Cpoku. MckoBas maBHocTh. [locTaTeliHblit
KOMMEHTapuii k rnaBam 9-12 / mop pen. [1.B. Kpamenunnukosa. M.: Craryrt, 2013. 270 c.

5. CasenbeB A.U. DnexrponHas komMeprus B Poccnn u 3a pyOeskoM: mpaBoBoe perynupoBanue. M.: Craryr,
2014. 640 c.

6. Mapuenko P.A., dronmokosa [[.®. IIpaBoBoe perynupoBaHue 3J1eKTpoHHOH (opmbl crnenku B MHTEpHET-
npocTtpaHcTBe // Borpockr coBpemenHo# ropuctpynernud. 2014. Ne 40. 77 c.

7. Poccmiickoe TpaxkmaHckoe mpaBo: B 2 1. OOs3arenscTBeHHOe mpaBo: yueOHuk. T. 2. / mom pem. E.A.
CyxanoBa. M.: CraryT, 2011. 1208 c.

8. Cepreera (Myparoa) O.B. OcoOeHHOCTH 3aKIIOUeHHs OHJIAMH-KOHTPAKTOB B MEKIYHAPOIHOM YaCTHOM
npase // Cyapst. 2019. Ne 11. 64 c.

9. Edpumona JL.I'. Emie pa3 o moHATHN ¥ TIPaBOBOM NpUpOJIE ANEKTPOHHOM dopmbl crenku // Lex russica. 2019.
Ne 8. 188 c.

10. I'nmanxoBa E.O. IIpaBoBoe peryaupoBaHue 3JIEKTPOHHOW (OPMBI 3aKIIOUEHHS CHENOK // AKTyallbHbIE
npoOJeMbl COBPEMEHHOI0 4YacTHOro mpasa. COOpHHMK Hay4dHO-TIDAKTHYECKHMX cTareil Bcepoccuiickoil HaywHO-
NpaKTUIECKOW cTyaeH4eckor kordepenun. 2016. 319 c.

11. Enudannes A.B., Ilerpo C.H. CoBpemeHHBIE 3JEKTpOHHBIE cpeiacTBa Hu  (GOpMbl  chenok //
MexnyHapoIHBIN XKypHAJ TYMaHUTapHBIX U €CTECTBEHHBIX Hayk. 2018. Ne 4. 295 c.

References

1. E-commerce v cifrah [Elektronnyj resurs]. URL.: https://constanta.co/news/20190108-e-commerce-v-tsifrakh
(data obrashcheniya: 13.02.2021)

2. Dolya onlajn v rossijskoj roznice priblizilas' k urovnyu razvityh stran. [Elektronnyj resurs]. URL:
https://www.rbc.ru/rbcfreenews/5f592¢909a79471b55995534 (data obrashcheniya: 13.02.2021)

3. Grazhdanskoe pravo: v 2 t.: uchebnik. T. 1. pod red. B.M. Gongalo. M.: Statut, 2018. 511 s.

4. Gongalo B.M., Demkina A.V., Kirillova M.YA. i dr.Grazhdanskij kodeks Rossijskoj Federacii. Sdelki.
Resheniya sobranij. Predstavitel'stvo i doverennost'. Sroki. Iskovaya davnost'. Postatejnyj kommentarij k glavam 9-
12. pod red. P.V. Krasheninnikova. M.: Statut, 2013. 270 s.

5. Savel'ev A.l. Elektronnaya kommerciya v Rossii i za rubezhom: pravovoe regulirovanie. M.: Statut, 2014.
640 s.

6. Marchenko R.A., Dyundyukova D.F. Pravovoe regulirovanie elektronnoj formy sdelki v Internet-
prostranstve. Voprosy sovremennoj yurisprudencii. 2014. Ne 40. 77 s.

7. Rossijskoe grazhdanskoe pravo: v 2 t. Obyazatel'stvennoe pravo: uchebnik. T. 2. pod red. E.A. Suhanova. M.:
Statut, 2011. 1208 s.

8. Sergeeva (Muratova) O.V. Osobennosti zaklyucheniya onlajn-kontraktov v mezhdunarodnom chastnom
prave. Sud'ya. 2019. Ne 11. 64 s.

9. Efimova L.G. Eshche raz o ponyatii i pravovoj prirode elektronnoj formy sdelki. Lex russica. 2019. Ne 8. 188
S.

10. Gladkova E.O. Pravovoe regulirovanie elektronnoj formy zaklyucheniya sdelok. Aktual'nye problemy
sovremennogo chastnogo prava. Sbhornik nauchno-prakticheskih statej Vserossijskoj nauchno-prakticheskoj
studencheskoj konferencii. 2016. 319 s.

11. Epifancev A.V., Petrov S.N. Sovremennye elektronnye sredstva i formy sdelok. Mezhdunarodnyj zhurnal
gumanitarnyh i estestvennyh nauk. 2018. Ne 4., 295 s.

58



International Law Journal 2021. Tom 4. N23.

ITPOBJIEMA OBECIIEYEHUA ®YHKIIMOHUPOBAHUSI HATUOHAJIBHOT'O
IIPABOBOI'O MEXAHU3MA I0KHOHU KOPEU B BOPBBE C TOPI'OBJIEU JIIOIbMHU
KAK C IIPECTYINIEHUEM MEXIAYHAPOJHOI'O XAPAKTEPA

Bepounukas T.B., kanauaaT noJuTHYECKUX HAYK,
HAYYHBbI COTPYIHUK, IOPUCT,

I'ocynapcrBennsblii apxus CBepiIoBcKoii o01acTH,
I'opoxoBuena A.A.,

Ypanbckuii peaepajbHblil yHUBEpCHTET

Annomauusa: uccredosanue noCesyeHo npodieme Co8epuieHCmME08aHUsl UHCMPYMEHmMo8 O0pbOvL ¢ Mop2oéiel
JMH00bMU 8 HAYUOHAIBHOM MEeXAHU3Me NPOMUBOOEUCmBUsL OAHHOMY NPECMYNIEHUI0 MeNCOYHAPOOHO20 XapaKkmepa
FOocnoti Kopeu. Llenv pabomsl — Ha 0CHOBAHUY U3YYEHUS HAYUOHATLHO20 3AKOHOOAMENbCNEA MAKOU 8bICOKOPA3-
sumoti cmpanul, kax FOxcnuas Kopes, onpederums ocobennocmu hopmuposanust u pazeumus Mexanusma 6opvovi ¢
mopaoeieil 1o0bMU 8 HAYUOHATILHOM 3AKOHOOAMENbCMEE IMO20 20CYOAPCMEa U Gbls8UMb 6bI1308bl, C KOMOPbLIMU
cmankusaemcs npagosas u cyoebuas cucmema Pecnyonuxu Kopeu npu npedynpescoenuu, pacciedo8aHuu maKozo
pooa npecmynienutl u npusiedeHus 6UHOBHuIX Kk omeemcmeennocmu. Coenan 6bi600 0 MOM, YMO 3AKOHOOAMENb-
cmgo Pecnyonuxu Kopeu 6 cghepe npomugooeticmaus mopeosie mo0bmu mpedyem cepbe3nvlx 00pabomox ¢ moyku
3penUs PopMuposans OelicmeeHH020 MeXAHUIMA NPOMUBOOECMEUs. OAHHOMY NPECHYNACHUID MENCOYHAPOOHO20
xapaxkmepa ¢ yeavto popMupo8arus 3¢pHekmusHvIx UHCMPYMEHMO8 OOPbObBL C YKA3AHHBIM He2aMUGHbIM A6/1EHUEM.

Knrwouesnie cnosa: mopeosis nodvmu, Pecnyonuxa Kopes, Hayuonanvroe 3akoH00amenscmeo, npasosotl mexa-
HU3M, COBDEMEHHOe pabCcmeo, NpecmynieHue MexicOyHapoOHO20 Xapakmepa

PROBLEMS OF ACHIEVING EFFECTIVENESS OF NATIONAL
LAW MECHANISM OF SOUTH KOREA TO FIGHT AGAINST HUMAN
TRAFFICKING AS AN INTERNATIONAL CRIME

Verbitskaya T.V., Candidate of Political Sciences (Ph.D.),
Research Officer, Lawyer,

Sverdlovsk Region State Archives,

Gorokhovtseva A.A.,

Ural Federal University

Abstract: the study is devoted to the problem of improving national law mechanism of South Korea to counter
such crime of international character as human trafficking. The purpose of the work is the study of national legisla-
tion of South Korea as a highly developed country, to consider the peculiarities of the formation and development
of the mechanism for combating human trafficking. The analysis of national law regulation in mentioned sphere
permits to identify the challenges faced by the legal and judicial system of South Korea within prevention, investi-
gation of such crimes and bringing the perpetrators to justice. It is concluded that the legislative regulation against
human trafficking in the Republic of Korea requires improvements to achieve effectiveness of mechanism to coun-
ter mentioned crime of international character in order to form effective tools to combat this negative phenomenon.

Keywords: human trafficking, Republic of Korea, national legislation, law mechanism, modern slavery, crime of
international character

Beenenue

[IpoGiiema MPOTUBONEHCTBYSI TOPTOBIIC JTIOABMH HE yTpayWBaeT akTyaslbHOCTH Uit FOxHol Kopewu, uro oOy-
CJIOBJICHO crienn(uKol ee reonoiauTuyeckoro nojoxeHus B CeBepo-Boctounoit Asum [12, ¢. 477; 13, c. 218]. B
pEeTHoHE HAaKAITMBACTCS] HEMaIIbI KOH(QJIMKTHBIN TOTSHITAN, 00YCIIOBICHHBIN TeM, 4To moabeM KuTast BBI3bIBAaET
HeraTuBHOE oTHoIeHue co ctopoHbl CIIIA, crpemsmimxcsi o0ecreunTh NMPOTHBOBeC KUTal Mocpe/icTBOM CBOMX
coro3HuKkoB: Anonnu u HOxuoi#t Kopen [14]. M3noxenHoe 00ycnoBIMBaeT TPyIHOCTH B 00ecriedeHnH 0e30macHo-
CTH JTOH TEPPHUTOPHH, BKIIOYass OOpPHOY C MEXKIyHApomHOH mpecTymHOCThI0. CormacHo moxiamy YHIT OOH, c
JTAHHBIMH TI0 PETHOHATBHON CTAaTUCTHKE, B A3naTcko-TuxookeanckoMm peruone (ATP) momasistomiee 9rciio JKepTB
TOproBiu moapMu (88% OT 00IIIero uKcia) SABISIOTCS XUTEISIMU cTpaH, Bxoasamux B ATP. Takxe mpucyTcTByeT
Mauas nons xutenei FOxHol Aszun (6%), Boctounoti (2%) u 3anaguoit (1%) Adpuku [6].

PecrryOnmka Kopest siBisieTcst TIaBHBIM MCTOYHHKOM TOPTOBIIH JKEHIIIMHAMU M JIEBOYKAMU BHYTPH CTPaHBI U B
Coenunennsie Illtater AMepuku (dacto uepe3 Kanany u Mekcuky), Anonuro, I'onkonr, I'yam, ABctpanuio, Ho-
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By1o 3enanauto, Kanany u 3anagnyro EBpomy ¢ nensio cekcyanbHoM 3xcruryatanuu [17]. Ecnu npuBoauTs B pu-
Mep KOHKPETHbIe CIy4ad, TO OHHU JIOBOJIFHO IIMPOKO OcBemaroTcs B mpecce. Hampumep, B 2020 1. cocTosics cy-
neOnbIi mporecc Hax Yo YxyOuHoM, 24-eTHEM Kopeiiie, KOTOPBI ObLT BIOXHOBUTEIEM OJHOW M3 KPYIMHEHIIINX
B CTpaHe OHJIAWH-TPYMIIUPOBOK CEKC-TOProBiIU. M3BECTHO O TOM, YTO UM OBLIO COKpHITO Okoio 108 MiH BOH
(7 384 662 py6.) mpecTynHBIX 10X0A0B. OH M YETHIPE €r0 COOONTHUKA OOBUHSIOTCS B MIAHTAXKE JKCHIIKUH U ICBOYCK
C LENbI0 TPEJOCTaBIeHUs BHeo u (oTrorpaduii cekcyalbHOT0 XapakTepa B marHbli dat Telegram [23]. B pe-
3yNbTaTe CyAeOHOTO 3acelaHus MYKYMHA ObLT IpUroBopeH K 40 romam TIOPEMHOTO 3aKIO4eHus, Oynydd mpu-
3HAHHBIM BUHOBHBIM B IIAHTAXKE M0 MEHbBIIECH Mepe 74 JKEHIIUH, BKIItoUas 16 HeCOBEPIIEHHOIETHUX IeBOYEK [26].

PacnpocTpaH€HHON NpaKkTUKOW OPOAAKH MHOAPOCTKOB JJIS CEKCYyaJIbHOM SKCILTyaTallMM SIBJSIETCS OHJIAiH-
CYTEHEPCTBO, KOTJa CEKC-TOPrOBJISl HECOBEPILICHHOJETHUMH OCYIIECTBIISIETCS] Yepe3 UCIIOIb30BAaHUE MPUIOKEHHUM
JUTsl 001IeHrs1 Ha MOOMIIBHBIX TenedoHax. JlaHHas 1esSTeTbHOCTh MOMyYria LIMPOKOE PAaCIPOCTPAHEHHE B CBSI3H C
TE€M, 4TO, UCIOJIb3Ysl 3TH IIaT(HOPMBI, IOJIB30BATENN MOTYT yKa3aTh Jr00yI0 HH(GOPMALIUIO O CBOUX MEPCOHAIBHBIX
JaHHBIX, YTO MO3BOJSIET UM M30eraTh pealbHOro Haka3zaHWA. YKa3aHHas NMpobjeMa MOodyduia HIMPOKUN oOmiect-
BEHHBIN pe3oHaHc B 2015 1. mocie Toro, Kak OAHY U3 ’KEPTB TaKOTO MPECTYIUIEHUS, 15-1eTHIO JeBOYKY, HAILIH
3aIyIIICHHON B OJTHOM U3 MOTeJeH Ha toro-3anaae Ceyna [22].

Hanuonansuas kommccusi 1mo mpasaMm udenoBeka PecrmyOnuku Kopest B cBoeM mokmaze BbIIENWIa €IIE€ OJHY
TpyHIy JtoJiel, KOTOPbIE YaCTO CTAHOBATCS JKEPTBAMHU TOPTOBIU JIIOJBMU M CEKCYaJbHOW 3KCILTyaTallud — 3TO
WHOCTpaHHBIE TpakAaHe, Bhekatomue B Kopeto 0e3 BU3 Ha OCHOBaHWM CHENHANBHOTO YIMPOIIEHHOTO PEeKUMa
npeOBIBaHMA TSl TPAXKIaH APYTUX TocydapcTB, uMeromux ¢ FOxuoit Kopeeitl cornamenns o 6€3BU30BOM pexXHMeE.
[Ipumepom MOXKET CIYX)UTh CUTyarus, mpousomenmas B 2017 1., koraa y ABYX MaJa3uiiCKuX pabO4YuX, KOTOpPhIE
Bhexanu B Kopeto 0e3 BU3 B COOTBETCTBUU C JIBYCTOPOHHUM COTJIAIIEHHEM O OE3BU30BOM PEIKUME MEKAY IBYMS
cTpaHamu, Opokep OTOOpall MX MacropTa, KOr/ia OHM HEJIETaNbHO YCTPOWIHCH PaboTaTh HA CTPOUTEIBHYIO IUIO-
manky B Kopee. bpokep 3abupain Gonpliiie MOJIOBUHBI WX THEBHOW 3apIUIAThI, TOSTOMY OHU MOJXYyYald TOIbKO 40
000 BoH (35 nomtapoB) B aeHsb [15].

Taxoke B 2017 r. cocTOsUICS YrOJIOBHBIN CyqeOHBIN MpoIiecc B OTHOLICHUH 39-1eTHer0 My>KYMHBI-KOpeiiia, Ko-
TOPBIX SIBISUICA YYACTHUKOM TPaHCHAI[MOHAJIBHON OpraHU30BaHHOM MPECTYNHOM IpyNnon, BTSITUBAOUIEH TallCKUX
KeHIMH B cexc-roprosito B HOxxHo# Kopee. Ilommus 3asBuna, yTo 0OBHHSEMbIM o0emall >KEHIIMHAM padoTy
MaccaxucTkamu B Kopee, HO 110 MpUOBITUH MX 3aCTaBUJIM 3aHSTHCS IPOCTUTYIHEH CyTEHEPHI, KOTOPBIE OTOOpan
Y HHX ITacIIopTa ¥ OJIOKAPOBAJIH JOOBIE MOMBITKY mmodera [21].

Eme oxHoii pacnpocTpaHeHHON Gopmoil Toprosnu mroaeMu B FOxknoit Kopee siBnsieTcst nponaxka KUTaHCKUMU
Opoxepamu xeHmuH u3 CesepHoit Kopen, Oe)xaBIIuMu U3 CTpaHbI C IEJbI0 3aKITI0YEHNS TPUHYAUTENbHBIX OpakoB
¢ KuTaiickumu rpaxaaHamu [16]. OcHOBHOM mpoOIeMoi B JaHHOM Cllydae, 10 MHEHHUIO 3KCIIEPTOB, ABJSETCS TO,
yT0 XepTBhl, kKB B KH/IP, He nmenu HMKakoro mpeictaBjieHHUs O IpaBax desioBeka. /i moMomy B mporuecce
ACCHMMWJIALINY B F0)KHOKOpEHCKOM o0IecTBe Obllla Co3/laHa CIelraibHas IporpaMma, KOoTopast mperonaraeT oos-
3aTebHOE MOCEUIEHHE CEBEPOKOpeNIaMy CrielMaIbHBIX KYpCOB Ha NpoTsokeHuu 12 Hexens (406 yacoB), Ha KOTO-
PBIX OOBACHSIOTCA OCOOCHHOCTH Pa3IUUYHBIX cep KU3HU Ha Tepputopun PecyOimuku Kopest — dyHkumonnposa-
HHUE CHCTEMBbI 3APaBOOXPAHEHNUS, OJIUTHUECKON U COLMANBHON cdeprl, KyJIbTypHble Tpaguuuu. Cpeau BcexX MHBIX
TEM pPa3bICHEHHIO TAKOTO KOHIIETITA, KaK «IpaBa 4eJIOBEKa», KOTOPBIA SBISETCS MPHOPUTETHBIM /ISl a/IeKBaTHOM
ACCHMMWJISILIMH CEBEPOKOPEHIIEB B FO)KHOKOPEHCKOM 001LIecTBe, MOCBAIIaeTcs Beero ABa yaca [16]. Ito ykaspiBaer
Ha HECOOTBETCTBHE CYILECTBYIOIIEH MPOrpaMMbl TOMOIIH PEaIbHBIM YCIOBUSIM U IIOTPEOHOCTSIM.

Crout Takke ykKa3aThb Ha MPAKTUKY MOXHUIIEHHUA JAETEH C IeNbI0 Nepefadd WX B NMPUIOTHI ISl JaIbHEHIIEro
YCBHIHOBIIEHUS! WHOCTPAHHBIMH TpakJaHaMu (daiie 3To rocynapctBa CeBepHoit Amepuku n EBporisr) 3a ompene-
NEHHYIO AeHeXHYI0 cyMMy [11]. OnHo#l 13 opraHu3anui, 3aHUMAIOLIEICS 3THUM, YbIO MPECTYNHYIO EATEIbHOCTD
yIaJ0Ch PacKpbITh, XOTS U HE B OTHOIICHMH BCEX COBEPIICHHBIX €l AesHui, ssisercs Jlom bpartbes (Brothers
Home). Hecmotpst Ha To, uTo OOJNbINAs YacTh JIOKYMEHTOB M OTUETOB ObllIa YHHUTOXEHA, €CTh NPsSMBIC J0Ka3a-
TEJICTBA TOT'0, YTO O KpaiHel Mepe 19 nereil ObUTM YCBIHOBIIEHB HHOCTPAHHBIMU IPaXKIaHAMH U OTIIPABJICHBI 3a
TpaHMIly, a TAaK)Ke KOCBEHHBIE JOKA3aTEIbCTBA, CBUAETENLCTBYIOIINE O elle 10 MeHbIIel Mepe 51 mogoOHoM ycbl-
HoByeHn  [11].

Ecnu ToBOpUTH O TOM, Kakue Mepbl IPUHUMAIOTCS, YTOOBI TIOMOYb B pPEeaOMINTAIINN JKEPTB TaKUX MPECTyILIe-
HU, TO Yalle BCEro, CO3JAl0TCs CIEeLUaTbHbIE KOHCYJIBTAllMOHHBIE LEHTPHI, CyOCHIUpYEMble FOKHOKOPEHCKIM
IPaBUTEILCTBOM, KOTOPBIE OKa3bIBAIOT MEAULIMHCKYIO U IOPUINUECKYIO IIOMOIIIb XKePTBaM TOProBIIH J0AbMU. Tak,
npaBUTEILCTBO PecnyOmuku Kopes Briennino 19 MUIIHOHOB J0/UTAPOB Ha MOAACPIKKY CETH U3 53 MPHUIOTOB IS
MHOCTpPAHIIEB, MTPEIOCTABIIA )KEPTBAM pa3IM4HbIE YCIYyTH, BKIIIOYas IICUXOJOTHYECKYI0 U MEAUIMHCKYIO TOMOIIIb,
KOHCYJIbTalluu U Mpo(ecCHOHATIbHYIO MOArOTOBKY [14]. Tem He MeHee, B COOTBETCTBUH CO CBEICHHUSIMH, COOpaH-
HBIMHU HENIPaBUTEJIbLCTBEHHBIMU OpPIraHU3alUsAMH, rocynapcTBeHHble ciyxamue B IOxHoit Kopee Obuin Henocra-
TOYHO OCBEAOMIICHBI O MpPOOJIeMax TOPTOBIHU JIIOJbLMHA U HE WCIONB3YIOT MOAX0M, OPUCHTUPOBAHHBIA Ha 3aLIUTYy
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NpaB MOTEPIIEBIIETO — MOJHULIUS U APYTHE AOJDKHOCTHBIC JIMIIA YaCTO OTHOCHIIUCH K )KEPTBaM CEKC-TOPTOBIIM KaK K
IPECTYITHNLIAM, U B PE3YJIbTaTe apeCTOBBIBAIIH, 3a/ICP)KUBAIIN 1 IETIOPTHPOBAIN UX U3 CTPaHHI [9].
3axonodamenvcmeo 6 cghepe 60pvoLL ¢ mopeosnet 1odvmu 6 FOxcnotl Kopee

Craenyer OTMETHTD, YTO 3aKOHOAATENbCTBO PecmyOnuku Kopest oxBaThIBaeT Bce BUIBI MPECTYIICHUH, OTHOCS-
IIUECS K TOPrOBIIE JIOAbMU [7].

[pectymienus, coBepuiaeMble C HEIbI0 CEKCyalbHON AKCINTyaTallly, TOMaaaloT nox aAeiicteue 3akoHa «O Ha-
Ka3aHHH 32 MOCPEIHUYCSCTBO B CEKC—TOPTOBJIC U 3a CBs3aHHbIC ¢ Hell Aesaus» 2004 . [18] (Act on the Punishment
of Intermediating in the Sex Trade and Associated Acts). Toprosius JOIpMH C LENBbIO TPYJOBOH 3KCIUTyaTalluu
perynupyetcsi 3akoHOM O TpyZoBbix cranmaprax [8] (Labor Standards Act), a mepedeHp mpecTymuieHui, Kacaro-
IUXCSl HECOBEPIICHHOJIETHHUX, U HaKa3aHMs 3a HUX cofepkarcs B 3akoHe «O 3ammre eTeil 1 MOAPOCTKOB OT CeK-
cyanpHoro Hacuiaus» [5] (Act on the Protection of Children and Juveniles from Sexual Abuse).

Hucmpymenmot 60pbbb1 ¢ mopeosie aoovmu 6 FOxcnoii Kopee

B kauecTBe Mepbl, HaNPaBIeHHON Ha MpEceueHne PaclpoCTPaHEeHUsI OHIaiiH-cyTeHepeTBa B 2016 1. opranmusa-
st «Tune Ay (Teens Up; cokpamiennoe ot Stand Up Against Sex-Trading of Minorals) mozana B cya Ha pa3pa-
OOTYMKOB CEMM TMPHIOKEHUH 3a MpelnojaraeMoe OKa3aHHUEe TOCPEAHUYECKOW NeATeITBHOCTH B cdepe CeKc-
TOPrOBJIH, OTHAKO OOBMHEHMs OBUIM OTKJIOHEHBI Ha OCHOBAHUH TOTO, YTO NPHIOKEHUS HE MPEAHAZHAYAINCH IS
9TOT0, 5TO BHHA TI0JIB30BaTENICH, 310YNOTPEOIISIONNX JaHHBIMHU TatdGopmamu [22].

[MpaButensctBo FOxHON Kopen 00BSIBHIIO O 3aIlyCKe METOIUYECKUX PEKOMEHAAIUH Uil POLEAYPhl HACHTH-
(hukanuy KepTB, MOATOTOBICHHBIX HaIlMoOHANBHBIM KOPEHCKUM IIEHTpOM o mpaBam 4ernoBeka (National Human
Rights Center of Korea). Ognako 3a4acTyro Mpu MPOBEICHHH MPOBEPOK YHOJHOMOUYCHHBIMHU JIMLIAMU 3TH PEKO-
MEHJIAIMN HE MCIOJb3YIoTcs. KpoMe Toro, Koria moTeprneBIie TPYAOBOH IKCILTyaTallii 3BOHUIIN TI0 CIIEIUAIEHO
OpPraHU30BaHHBIM TOPSYMM JIMHHUSIM WM B ICHTPHI MOAJEP)KKH MUTPAHTOB, HEKOTOPBIC AOJDKHOCTHBIC JIMIA, KaK
coo0IaeTcst, He MPEANPUHAMAIN [IaroB JUIS MIPOBEPKH ITOJyYEHHBIX CBEACHHI HA MPEIMET HAJM4YHsI B HUX MPH-
3HAKOB TOPTOBIIH JIIOJbMH HJIM TIEPEHAIIPABICHUS KEPTB B COOTBETCTBYIOMINE CITY>KOBI, & BMECTO 3TOTO 4acTO CO-
BETOBAJIM 3BOHUBIIIMM PELIUTH IPOOIEMEI uepe3 cBoero paboronatens [10].

Eme onHO# Mepoii st O0pbOBI C TOPTOBIEH JIIOIBMH BBICTYNAET Y)KECTOUYEHHE OTBETCTBEHHOCTH KaK 3a CO-
BEpIICHHE YKa3aHHBIX JISSIHUH, TaK M 33 XaJaTHOCTh, CBA3aHHYIO C OTCYTCTBHEM HPOBEACHHS pacciieoBaHus (ak-
TOB U OOCTOSITENBCTB, COOOIIEHHBIX MOTEPIIEBIIMMH IPABOOXPaHUTENBHBIM OpraHam. B 2020 r. MuHUCTEpCTBO 110
BOIIpOCaM reHziepHoro paseHcTBa u ceMmbu (Ministry of Gender Equality and Family) 3asBuio o nepecmotpe 3ako-
Ha «O 3amuTe JeTedl U MOAPOCTKOB OT CeKCyasbHOro Hacuius» (Act on the Protection of Children and Juveniles
from Sexual Abuse). CorjacHO BHECEHHBIM IMOTIPaBKaM, MOKYIIKA CEKC-YCIYT Y HECOBEPIICHHOJETHUX MU CKJIO-
HEHHE UX K 3aHATHIO IPOCTUTYIMEH TIOBJIeYeT 3a COOOM JIOTIOTHUTENFHOE HaKa3aHUe B BUJIE JIMIICHUSI CBOOOIBI Ha
cpok o 10 net wim mtpada B pazmepe 50 muH BoH (45 000 nomtapoB) [24]. B aTom xe romy ans 60psObI ¢ TOP-
TOBJICH JIOJBMU B IIEJSIX TPYIOBOHM JKCILTyaTalld MPaBUTENBCTBO CTPaHBI CO3JIANIO CIIEIHATBHYIO MEKBEIOMCT-
BEHHYIO IIEJIEBYIO TPYIIY, OTBETCTBEHHYIO 32 KOOPIUHAIUIO YCHIIUI 110 00phOe ¢ TOProBiel Kak ¢ [eNsIMU CEKCy-
aJIbHOM, TaK U TPyAOBOM 3KcIuTyartauuu [ 10].

B 2021 r. Munucrepctso octumu (Ministry of Justice) FOxHo# Kopen BbicTynmiio ¢ npeioskeHueM o co3a-
HUH CUCTEMBI JUISl pETUCTPALIMU HOBOPOXKICHHBIX JIeTeH MHOCTPAHIIEB, HAXOSIIMXCS Ha TeppUTOpUH cTpanbl. Co-
IJIACHO JICHCTBYIOLIEMY 3aKOHOJATEILCTBY, BHECEHHE B aKThl IPAXKJAHCKOTO COCTOSIHHS aKTOB O POKACHUH JETeH
MHOCTPAHIIEB, MOSBUBIIUXCS Ha cBET B Kopee, HEBO3MOXKHA, €CIIM MX POJUTENH HE UMEIOT I'PaXJaHCTBA CTPaHBI
WM OQUIHATBHOW PETUCTPAIlMd B MUTPALMOHHBIX OpraHax. YKa3aHHas CHCTeMa MpH3BaHa 00e30MacUTh JaHHYIO
KaTErOpHIO JIETCH OT KECTOKOTO OOpAIICHHUs, TOPTOBJIM M Pa3IMuHbIX POpM 3KcInTyaTaruu [20].

Heoocmamxu npasosoeco pezynuposanus 6 cghepe 6opbovl ¢ mopeosneil nodvmu 8 FOxcnoti Kopee

KitoueBoit mpobnemoii 3akonomarenscTBa FOxuHoN Kopen B 06acT mpecedeHns TOPTroBIIN JIIObMH SBIISETCS
TO, YTO MPECTYIHBIE JICSHUSI B OOJILIIMHCTBE CBOEM HE PacCIeNyIOTCsl KaK TOProBis JoApMu. OOBUHUTENBHBIC
NPUTOBOPHI BEIHOCSTCS 33 MPUHYKACHUE K MPOCTUTYLIMH, CEKCyallbHOE HACHIINE, IOXHIIEHNE, HO HE 32 TOPTOBIIIO
JIFOABMU.

CTOUT OTMETHTBH, YTO 3Ta MPOOIJIeMa MPU3HAETCS HEe TOJIBKO KOPEHCKUMHE CIICIMAIMCTAMH U YKCTIEpTaMH, pado-
TAIONIMMH B JIAHHOH cdepe, HO U OCBEIACTCS B PA3IMYHBIX MEXIyHAPOJHBIX OTYeTaX. Tak, HalpuMep, COrJacHo
Hoxnamy o toprosie moabsmu 3a 2020 r. mo FOxnoi Kopee (2020 Trafficking in Persons Report: South Korea),
MOJArOTOBJICHHOMY YIIPaBJICHHEM 10 KOHTPOJIIO 3a TOpropiiei jroapMu U 00pbde ¢ Hei (Office to Monitor and
Combat Trafficking in Persons) mpu I'ocynapcreennom nenapramente CIIIA, npaButensctBo Pecnyonuku Kopes
MOJHOCTBIO COOMIONAaeT MUHMMAIIBHBIE CTaHIAPTHI, HEoOXoAuMble Al OopsOBI ¢ ToproBieil moapmu, OgHAKO
OOJNBIIMHCTBO OCYXKJICHHBIX 32 TOPTOBIIO JIIOJbMH HE MOMYYar0T 3HAYUTEIBHBIX CPOKOB TIOPEMHOTO 3aKIIFOUEHHS,
TaKKe B CTPaHE HE MIPOBOIUTCS HAJISKAIIETO PACCIECIOBAHNUS MPECTYIUICHUH, CBSI3aHHBIX C TOPTOBJIECH JIOABMH, U
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HE MPEeIyCMOTPEHO JOCTATOYHBIX MEp AJISl 3alUThl U MOMOIIX B PEaOMIUTALIUH KEPTB AaHHBIX MPECTYIUICHUH, a
3a4acTyIO0 CaMU JKEPTBBI HAKA3bIBAIOTCS 3a T€ NESHMUS, K KOTOPBIM uX nmpuHyaumu [10].

Ecnu roBopuTh 0 MHEHHWW KOPEHCKUX CHENHATNCTOB, MOKHO MPUBECTH B MpuUMep mo3ununio anasokara JIn Coa
U3 OOIECTBEHHOW Tpymbl «AIBOKaTel 1Mo obuiecTBeHHbIM uHTepecam» (Civic group «Lawyers for Public
Interests»), yka3pIBarolie, 4TO «ciay4ad TOPTOBIH JIIOJbMH HE PACCIEAYIOTCSA KaK TAKOBBIE, OpOKEpaM BCE CXOAMT
¢ pyk». Elle ofMH 3KcnepT — aaBoKaT U3 rpymibl «ABOKATHI MO0 3aKOHY 00 00miecTBeHHBIX HHTepecax» (Civic
group «Advocates for Public Interest Law») Kum YoHuxynpb 3asBWII, 4TO «3a MOCJIEAHUE CEMb JIET TOJIBKO OAMH
4yeJoBeK ObLI HaKa3aH 3a TOPTOBIIO C LIEIbI0 CEKCYaJIbHOM AKCIUTyaTallid U TPOE — 3a MOATOTOBKY K TOPTOBIIE Op-
raHaMm#, OJTHAKO HUKTO He ObLT HaKa3aH 3a TPYAOBYIO SKCILTyaTaIuio. Tak MPOUCXOANT MOTOMY, YTO B 3aKOHAX HET
KOHKPETHBIX MOJIOKEHUH, M0 KOTOPHIM MPEAyCMaTPUBAIOCH OBl BCECTOPOHHEE HaKa3aHWE 3a Pa3jIMdHBIC BUIBI
CIIy4aeB TOProBIH JOABMI» [25]. IlpuMepoM MOXKeET CIIy>KuTh ciiydaii, koraa B 2014 1. 6110 coobeHo o 60 yer.
C OTPaHWYEHHBIMH YMCTBEHHBIMHU CIIOCOOHOCTSIMH, KOTOPBIE AKCILTYaTHPOBAIUCH Ha COJISTHBIX MOJISIX Ha OCTPOBE B
npoBuHIH Yomra-Hammo B Tedennu nmoutu 10 mer. OmHako 0OBHHSEMBIE 1O 3TOMY CIyYar0 MPOXOAMIN HE 10
JIeJTy O TOPTOBJIE JIIOJIBMH, a TI0 JIeTy O HEBBIIIATE 3apaboTHOM maTh [25].

B xonme 2020 r. npeacraButeneM JlemokpaTudeckoii maptur Kopeu ObLT peICTaBICH HOBBIN 3aKOHOIPOCKT O
0oprOe ¢ TOProBIIEH JIOABMH, OJTHAKO, IT0 MHEHHIO KOPEHCKUX AKCIEPTOB, 3TOTO HEJOCTATOYHO, YTOOBI 3aIIOTHHUTD
po0Oes B 3aKOHOIATEIILHOM PETYJIUPOBAaHUY JaHHOHM cepbl OOIIECTBEHHBIX OTHOIICHMH. B yactHocTH, Yol M-
HIOH, Hay4yHBIN coTpynHUK Kopeiickoro MHCTUTYTa KpUMHHOJIOTHH, Jjana clelyrolnii KoMMeHTapuil: «B atom 3a-
KOHOIIPOEKTE HET MYHKTa, IPeyCMaTPHUBAOIIEr0 HaKa3aHNe 3a TOPTOBIIO JIFOABMHU — ATO camasi Oobmias mpodie-
Ma. Te, KTO COBEpIIAIOT ATH MPECTYIUICHUS, TO-TIPEKHEMY OyTyT HAKa3bIBaTbCS B COOTBETCTBUHU C CYIIIECTBYIO-
IIMMH 3aKOHAMU O TIPOCTUTYLIMU WJIM UMMUTPALIMOHHBIM 3aKOHOAATEILCTBOMY [25].

Ilo3ummu KopercKuxX SKCIEepPTOB U MEXIyHAPOJIHBIE OTYETHI MOJATBEP)KIAIOTCS CTAaTUCTHUECKUMHU JAHHBIMH,
npeacraBieHHbIMU B Aokiane YHIT OOH 3a 2020 r.

CpaBHeHHE IPUBEICHHBIX B JAHHOM JOKJIa/le CTATUCTUYECKUX JaHHBIX C IMOKA3aTeNsIMU CTpaH, KOTOpble Haxo-
nstes ¢ PecrmyOnukoit Kopest npumepHO Ha 0IHOM YpOBHE IO SKOHOMHUYECKOMY Pa3BUTHIO [2], HHIEKCY YeJoBeyue-
cKoro passutus [3] u koiamuecTBy HaceneHus [4] (3to Uramus, Cunranyp u Mcnanus), mo3BoJIsSieT YCTAHOBUTD, YTO
Oxnas Kopest mo ypoBHIO IpecTyITHOCTH B TaHHOW cepe pacnornaraeTcs Mexy Vrtanmeit (cambie BBICOKHE T10-
kaszarenu) u Mcnanueit (cample HU3KHE TTOKA3aTeNN).

Hcxons U3 m3ydeHUs Iokasarerneil 5JKOHOMHYECKH Pa3BUTHIX CTpaH, HAXOIANIMXCS HermocpenacTBeHHO B ATP
(manmpumep, Anonun, Cunranypa u Kuras), MOXHO ycTaHOBUTB, uTo FOxkHast Kopest nMeeT cample BEICOKHE KOJIH-
YECTBEHHbIE MMOKA3aTeNN B pETHOHE, HAlpUMED, eclii cpaBHUBATh ¢ Snonuel, rae ¢ 2014 mo 2016 rr. u3 96 yro-
JIOBHBIX JIeJT 110 86 ObUT BEIHECEH OOBUHUTENILHBIN MPUTOBOP U HECMOTPSI HA TO, YTO TI0 KpallHE Mepe JIBe CTPaHbl —
Kurait u lnoHus — uMEIOT KpaTHO OOJBIIIee YHCIIO HaceneHus [7].

OcHOBHOH Mpo0IIeMOH, MpemnsATCTBYomEeH QyHKIMOHUPOBaHUIO (P (EKTHBHOTO MeXaHU3Ma OOpbOBI ¢ yKa3zaH-
HBIM TIPECTYIUIEHHEM MEXKIYHApOIHOTO XapakTepa CIyKHUT caMO MOHMMaHHE TEPMHMHA «TOPTOBIH JIIOJABMN» Kak
JIeSTHUS, TIUPOKO WCIOIB3yeMOT0 B Cy/NeOHOW MpaKTUKE CTPaHBl — OMpEAeNICHHe 3TOr0 TepPMHUHA COJEPIKUTCS B
YronoBaoMm kogekce Pecrybnmku Kopes. [lo cpaBHeHHIO ¢ OmpeienieHneM, UCIOIb3YeMbIM B MEXAYHAPOIHOM
npase (IIpoTokos o mpexynpexaeHnn U MPEeCceYeHNH TOPTOBIHN JIOABMH, OCOOEHHO KEHITUHAMHU U JEThbMH, U Ha-
Ka3aHUM 3a Hee), 3akoHozaTenbcTBO HOxHON Kopenm orpaHnunBaeT MOHSTHE TOPTOBIM JIIOJbMH IMOKYIKOH HIIH
npojaxkel APYroro Jimua Juis dKCIUTyaTaldyd M HE BKJIIOYAET B ce0sl JEMOHCTPALUIO CHJIbl, MOLIEHHUYECTBO WM
MPUHYXKJECHUE B KA4eCTBE dJIeMEHTa OOBEKTHBHOU CTOPOHEI cocTaBa npectymieHus (cT. 289 YK PK) [10]. Oxrako
MIPECTYIHbIE AEAHUSA, KOTOPhIE TaKKe MOANAAI0T MO MPU3HAKH TOPTOBIH JIIOJIEMHU, OTPaKEHBI B MHBIX HOpMax
YTOJIOBHOTO 3aKoHOarenbcTBa FOxHol Kopen ¢ mHbIME, O0siee MATKUMU, CAaHKIUSAMHE, B TOM yucie, cT. 288 (I1o-
XUIIEHUE W TOPTOBJIS C IEJIBI0 COBEPIIICHUST HEMPUCTONHBIX AeicTBUi), cT. 291 (IloxumieHne deaoBeka ¢ IeTbI0
JKEHUTHOBI), CT. 292 (YKPBIBaTEIIbCTBO WIIM YTaWBaHUE MOXMINEHHOTO denoBeka) u aAp. [1] Takxke ciemyer otMe-
THUTB, YTO B COOTBETCTBHH €O CT. 9 3akoHa «O 3amure geTell 1 HOAPOCTKOB OT ceKcyanbHOro Hacuaus (Act on the
Protection of Children and Juveniles from Sexual Abuse) Toprosiisi I1eTbMH B LENSIX CEKCYaTbHOMN IKCILTyaTaIluN
HE TIOJpa3yMeBaeT MepeMeIIeHNe )KePTBBI Yepe3 TOCYJapCTBEHHBIE TPaHUIIHI [5].

Tem HE MeHee, OTCYTCTBHE KOJIU(PHUIIMPOBAHHOTO MPABOBOTO aKTa, B KOTOPOM OBI COJIEPKANIOCH OIpEIEIeHNE
TOPTOBJIN JIFOJABMHU B COOTBETCTBUH C MEXIYHApOIHO-TIPABOBBIMUA HOPMaMH, IIPUBENIO K PAa3IMYHOMY TOHUMAHHIO
3TOTO MPECTYIICHHUS IPABOOXPAHUTENBHBIMI OpraHaMU U TPOKYypOpaMH U, Kak CJeJICTBUE, HEOCTATOYHOCTh Me-
XaHU3Ma MpeaynpexIeHuUs, IPECeUeHHs], PACCIeIOBAHNS 3TOTO IESHUS W MPUBJICYCHNS BUHOBHBIX K OTBETCTBEH-
HOCTH.

3akuouenne

Hcxons u3 usnokeHHoro, st 3¢GeKTHBHON 00phOBI ¢ yKa3aHHBIM HEraTUBHBIM sBiieHHeM B FOxxHoi Kopee

NPEACTABIISIETCS] BaXKHBIM pa3paboTaTh KOAU(UIUPOBAHHBIN 3aKOHOJATENbHBINA aKT, IPEIMET PEryIMPOBaHHUS KO-
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TOPOTO — CO3/IaHHE HOPMATHUBHO-TIPABOBBIX OCHOB OOPBOBI C TOPTOBJICH JIFOIbMUA KOMITETCHTHBIX OPTraHOB, MPEIY-
cMaTpHBaroliece KOHKpETHbIe (OPMbI HaKa3aHUI 32 COOTBETCTBYIOIIEE MPECTYIUICHUE U MEphI, HANPABJICHHBIC HA
npeaynpexIeHre, MpeceueHIe, paccieI0BaHue MOI00HOTO poJia JICSTHHH.

Takxke HEOOXOAMMO YJIYYIIUTh MOATOTOBKY COTPYIHHKOB TOJHUIIMH, HMMHIPAIMOHHOUN CITYy>KOBI, TPYJOBBIX
city0 U CiIyxk0 COIMATLHON 3alUTHI MO0 BOIIPOCaM UACHTU(DUKAIIUY KEePTB A1 obecniedeHus 3GpheKTuBHOro cOo-
pa JaHHBIX O JKEPTBaX TOPTOBIH JIOABMU. Ellle OHUM Ba)KHBIM IArOM SIBJSICTCSl YCHIICHHUE MEXBEIOMCTBEHHOM
KOOPJVHAIIMN YCWIUK TI0 00pb0Ee ¢ TOPTOBJICH JIOABMH, YBEIUUCHUE MPAKTUKU PACCIICIOBAHUS CIIy4aeB, B KOTO-
PBIX COAEPIKATCS SIEMEHTHI TOPTOBJIH JIFOJIBMHU, 110 COOTBETCTBYIOLIUM CTaThsIM YTOJIOBHOTO 3aKOHOJATEILCTBA, a
Takxke Ooliee akTUBHOE CyJieOHOE MpeciieJOBaHue JIUI, OOBUHEHHBIX B TOPTOBJIC JIFOJABMHU KaK C LENBI0 CEKCYallb-
HOM, TaK U TPyIOBOH 3KCILUTyaTaluu.
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AKTYAJIbHBIE ITPOBJIEMbBI ITPU ONPEJIEJIEHUA CYBBbEKTUBHOM
CTOPOHBI HAJIOTOBBIX ITIPECTYILJIEHUI

HemanaoB MM JJiIaH OJIbL, ACHHPAHT,
Bajikaabckuii rocyiapcTBeHHbI YHUBEPCUTET

AnHomayua: nayka y207106H020 Npasa umeem yeavio CHOPMYIUpO8amsb NpaKmuyeckue peKomMeHOayuu no
npumeneruto nopm YK P® o cyOvekmusHol cmopoHe Halo2o8uix npecmynienull. B yacmuocmu, ocodyto npobie-
Mamuky o6pazyem npumeHeHue NoIo#CeHUull 0 CyObeKMUBHOU CMOopoHe npecmynienus, ycmanosiennozo cm. 199
VK P®, nockonbky 0annoe Hano2080e npecmyniieHue Co8epuiaencs He moabKo 6Ciedcmsue 310ynompeoieHus 3a-
KOHOOAMeNbCMBOM, HO U UHO20A 6 pe3ylibmame HenpaguibHO20 NpUMeHeHUs 3aKona, bes ymvicaa Ha smo. Taxum
06pazom, akmyanbHoll A6IsAemcs npobiema onpeoeieHue ocobeHHocmell 8UHbL CyObeKma npecmynieHus u ee 3Ha-
yenue O KGANUDUKAYUU NPOMUBONPABHO20 OesiHUA 8 (opMe VKIOHEHUs Om YHIAamsl HAN0208, coopos. B na-
cmosuee 8pems npobremamure 8UHbL 8 Y20108HOM Npage yoeisemcs 60abuioe 6HUMAanue, Ho 6 Mo Jice 8peMs, pso
80NPOCOB NO NOHUMAHUIO 8UHBL Ocmaemcsi cnopHuiM. OHu mpebylom OanbHelue2o Uccie008anus, 8 mom ducie ¢
UCNONL308AHUEM OMOETbHBIX HOBLIX NOOX0008 C YYemOM NepecmMompa OmoeIbHbIX NOLOHCEHUL Y20N08HO-NPABOBOT
ookmpunsl Poccuu. Llenvio nanucanus cmamou A611€mcs UCCIe008aHue nPOoOIeMHbIX 80NPOCO8 NO NOHUMAHUIO
BUHBL NPU VKIOHEHUU OM YNIamel HAN0208 6 CEemIble COYeMAaHUs 1eMeHMO8 NCUXON02ULEeCKOU, HOPMAMUBHOU,
QuHanbHO meopull u OOKMPUHBL COYUATLHO20 HAMYPATUIMA. 3a0a4amu UCCIe008aHUs 8bICMYNUNU. ONpedeleHUe
ocobennocmell CyObeKMUBHOU CMOPOHbI HATIO208bIX NPECMYNeHull, ycmanosieHue ee npooremamuxu. Ilpaxmu-
YecKas 3HAYUMOCMb UCCIE008AHUs 3aKI0YAENCs 8 MOM, YMO COeNaHHble AgMOPOM 8bl800bL MO2YN ObIMb UCNOb-
308aHbl pocCULICKUM 3aKOHOOamenem npu cosepuiencmeosanuu Hopm YK P®, ycmanasnueaiowux y20106Hy0 om-
8EeMCMBEHHOCMb 30 HAJI0208ble NPECTYNIEHUSL.

Knioueswie cnoea: suna, nanozosoe npecmynienue, npecmynjieHue Hai0208020 Xapakmepd, cOCmas Haaio208020
npecmyniieHus, cOCmas npecmynyieHus, cyObeKmueHds CmopoHa, y20J08HAsl OMBEMCMEEHHOCMb, VKIOHeHUe Om
VRJIambl HAL0208 U cOOPO8, (hopma 8uHbl

ACTUAL PROBLEMS IN DETERMINING THE SUBJECTIVE SIDE OF TAX CRIMES

Ismailov Emil Elshan ogly, Postgraduate,
Baikal State University

Abstract: the science of criminal law aims to formulate practical recommendations for the application of the
norms of the Criminal Code of the Russian Federation on the subjective side of tax crimes. In particular, the appli-
cation of the provisions on the subjective side of the crime established by Article 199 of the Criminal Code of the
Russian Federation is particularly problematic, as this tax crime is committed not only as a result of abuse of the
law, but also sometimes as a result of improper application of the law, without intent to do so. Thus, the problem of
determining the characteristics of the guilt of the subject of the crime and its significance for the qualification of an
illegal act in the form of tax evasion is relevant. Currently, much attention is paid to the problem of guilt in crimi-
nal law, but at the same time, a number of issues on the understanding of guilt remain controversial. They require
further research, including the use of certain new approaches, taking into account the revision of certain provi-
sions of the criminal law doctrine of Russia. The purpose of this article is to study the problematic issues of under-
standing guilt in tax evasion in the light of a combination of elements of psychological, normative, final theories
and the doctrine of social naturalism. The objectives of the study were: to determine the features of the subjective
side of tax crimes; to establish its problems. The practical significance of the study lies in the fact that the conclu-
sions made by the author can be used by the Russian legislator when improving the norms of the Criminal Code of
the Russian Federation that establish criminal liability for tax crimes.

Keywords: guilt, tax crime, crime of a tax nature, the composition of a tax crime, the composition of a crime, the
subjective side, criminal liability, evasion of taxes and fees, the form of guilt

VYTros10BHasA OTBETCTBEHHOCTH 3a HAJIOIOBbIE IPECTYIUICHHUS BBOAMIACH B PaMKax HaI[MOHAJIbHOM IPaBOBOM cuc-
TE€Mbl B COOTBETCTBUU C UCTOPUYECKUMHM M3MEHEHUSIMHM XapaKTepa COLMAIbHO-3KOHOMHUYECKMX YCJIOBHUH KU3HB
obmectBa. [IpencraBnsieTcss meaecooOpa3HBIM PACKPBITH YTOJOBHO-NIPABOBYIO XapaKTEPUCTHKY HAJIOTOBBIX Mpe-
CTYIUIEHHH Yepe3 KaTErOpHI0 COCTaBa HAIOTOBBIX MPECTYIUIEHNH. B 0TeuecTBEHHOM HaJIOTOBOM 3aKOHO/ATENbCTBE
TEPMHUH «COCTaB HaJIOTOBOI'0 MPECTYIJIEHU» HE UCHOJb3yeTcs. [Ipu 3TOM CTOUT OTMETUTh, YTO U JUISl JOKTPHUHBI,
Y JUTS IPaKTUYECKOM AeATEIFHOCTH JaHHasl IPaBOBasi KATErOpHUs UMEET OONBIIOE 3HAYCHHUE.
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B ropuanueckoii nutepatype aHanu3y KaTerOpUU COCTaBa MPECTYIUIEHHS HAJIOTOBOTO XapakTepa U yCTaHOBJIE-
HUIO €T0 FOPUINIECKOT0 3HAUYEHUS MMOCBSAIICHO IOCTATOYHO OOJIBIIIOE KOJMYECTBO HAYYHO-TIPABOBBIX PadoT.

A.A. KupnnoBsIx mpeayiaraet cliefyromiee onpeeieHine JaHHOTO TEPMIUHA: COCTaB HaJIOTOBOTO MPECTYTIICHHS
CYTh 3aKperuieHHas nojioxkeHussMu HanoroBoro koxekca Poccutickoit ®denepanuu (manee — HK P®) [11] cucrema
XapaKTepUCTUK, IPH YCTaHOBJICHUH KOTOPBIX HEMpaBOMEpPHBIE ACHUCTBUs (Oe3/eiicTBUE) MPU3HAIOTCS MPECTyILIe-
HHEM HaJOrOBOTO Xapakrepa [7, ¢. 9].

Jedununmu ¢ aHaIOTMYHBIM COJEp)KaHUEM UMEIOT MECTO B TPyAaxX TaKHX MpaBoBeaoB, kak P.d. 3aiinymiosa
[4, c. 45], A.B. 3umuH [6, c. 118], B.M. Manunosckas [10, c. 6].

CocTaB HAJIIOTOBOTO MPECTYIUICHUS MOXKET OBITh MPOAHATU3UPOBAaH KaK HOPMATHBHO-TIPABOBAsl KOHCTPYKIIHS.
CocTaB mpecTyIUIeHNsT HAJIOTOBOTO XapaKTepa MpeICTaBIsIeT COO0ON He NesHue Kak (akT OKpyKaromel pearbHo-
CTH, a €r0 HOPMaTHBHO-TIPABOBAasl XapaKTEpUCTHKA, YCTAHOBJIEHHAS B AMCIIO3UIUSAX OTEUECTBEHHBIX HAJIOIOBO-
MPaBOBBIX HOPMax, CKOHCTPYHMPOBaHHBIX B riaBax 16, 18 HK P®. Ha 3ty oco6eHHOCTh 00pamaroT BHUMaHIE He-
KOTOpBbIE OTEYECTBEHHbIC YueHble-topucThl. Hanpumep, A.B. IlepenepHuH paccMaTpuBaeT COCTaB IMPECTYILUICHHUS
HAJIOTOBOT'0 XapakTepa Kak CUCTEMY 3aKpEeIUICHHbIX HOpMaMH 3aKOHOAATEIbCTBA CBONCTB, XapaKTEpU3YIOLIUX OII-
peaeneHHoe aerictBue (0e3eicTBYE) KaK MPECTYIICHUE HAJIOTOBOTO xapakrepa [12, ¢. 51].

ITo muenuto FO.A. KpoxuHoil, cocTaB NpeCTyIUICHUS HAJOTOBOTO XapaKTEpa CyTh 3aKPEIUICHHBIC HAJIOTOBO-
MPaBOBBIMH HOPMaMH CBOMCTBA, CUCTEMa KOTOPBIX TIOMOTaeT NPU3HATh KOHKpETHOe AelicTBue (Oe3aelicTBue) npe-
CTYIUIEHHEM HAJIOTOBOTO Xapakrepa [9, c. 351].

BricTynas B poiau HOpMaTUBHO-IPABOBOM MOJENIH, COCTAaB MPECTYIUICHUS HAJIOTOBOTO XapakKTepa OTIUYAETCA
OT TIPECTYIUICHHUSI HAJIOTOBOTO XapakTepa KaK KaTeropuu, B 0000MEeHHOH (opMe XapaKTepH3yIOUIed NesHue Kak
HEIpPaBOMEPHOE, KaK OTJIMYAIOIIeecs OT UHBIX Pa3HOBHUIHOCTEH MpaBOBBIX HAPYILIEHUH U 3aKOHHOTO MoBeAeHus. B
OKpY>Kalollell AeHCTBUTEILHOCTH PEANM3YIOTCSl OTpeNeeHHbIe PECTYIUICHUS HAIOToBOro xapakrepa. Q0obuie-
HUE UX TUIHYHBIX XapaKTEPUCTUK MOMOTAE€T YCTAHOBUTh KAaTETOPHUIO MPECTYIUICHHSI HAJIOTOBOIO XapakTepa Kak
neiictBus (Oe3nelicTBre) OOIIECTBEHHO BPEIHOTO, HEMPABOMEPHOTO W Hakazyemoro. BeienctBue aberparupoBa-
HUS OT CUTYallMOHHBIX, MPUCYLINX HCKIIOYUTEIBHO OMpPEAEICHHBIM HApYLICHUAM XapaKTEPUCTHK U TOSBISIETCS
YKa3aHHOE MOHSITHUE.

B oredectBeHHOI TOKTpHUHE OPOPMITIACH TEOPHSI, B COOTBETCTBHUU C KOTOPOW COCTaB MPECTYILICHUSI HAIIOTOBO-
ro XapakTepa €CTh eIMHCTBEHHOE IPaBOBOE OCHOBAHME HAJOIOBO-TIPABOBOM OTBETCTBEHHOCTH. [Ipu 3TOM Hemo-
CPEIICTBEHHO TPECTYILIEHHE HAJIIOTOBOTO XapakTepa ecTh ()aKTUYeCKOe OCHOBAaHHE HAJIOTOBO-TIPABOBOI OTBETCT-
BEHHOCTH, U, O0Jlee TOTO, €CTh €Il OCHOBaHME IMPOIIECCYAIbHOTO CBOICTBA B BUJIE ONPENEICHHOTO MPaBOIIpUME-
HUTEIHHOTO JNOKYMEHTAa. YKa3aHHasl Tpuaja OCHOBAHUN IOPUIMYECKON OTBETCTBEHHOCTH HOCHUT OOIIETIPAaBOBOM
xapakrep [13, c. 426], XOTsI BCTpeUyaloTCs ¥ UHBIE TTO3UIIMK OTHOCUTEIHHO JaHHOTO BOIIPOCA.

Wzydenne nedwHUIMI COCTaBa HAJIOTOBOTO MPECTYIUICHHUS, KOTOPhIE UMEIOT MECTO Ha CETONHSIIHUN JIeHh B
IOPUINYECKON HayKe, TIOMOTAeT YCTAaHOBUTH JBE TOYKH 3pEHMS Ha 3TOT BoIpoc. HekoTopble mpaBoBenbl B posu
CYIIIECTBEHHBIX XapaKTEPUCTHUK ITOM KAaTEropHM Ha3bIBAaIOT TO, YTO COCTAB HAJOI'OBOTO IMpECTyIUIEHUs oOpa3yer
oTIpeieNIeHHBI Ha0Op MPU3HAKOB CYOBEKTHBHOTO M 00BEKTUBHOTO Xapakrepa. K mpumepy, P.®. 3axaposa momna-
TaeT, YTO COCTaB HAJIOTOBOTO MPECTYILUICHUS eCTh cucteMa 3aKperieHHbIX HK PD 00bheKTHBHBIX M CYOBEKTHBHBIX
CBOICTB, XapaKTepU3YyIOIIUX JAeWcTBHE 00 Oe3lelCTBHE KaK OIMpeNesieHHOE HAaJIOTOBOE MpEecTyIUleHue [5, c.
363].

VYKa3aHHON MO3MLIMHU TakXke MPUAEPKUBAETCA TaKoW ydeHbIH-topucT, kak A.B. Ilepenepnun [12, c. 51]. A.H.
BopucoB uCXOIUT U3 TOTO, YTO COCTAB MPECTYIUIEHHUS] HAJIOTOBOTO XapaKTepa — 3TO CHCTEMa XapaKTepPUCTHK, KO-
TOpPBIE COOTBETCTBYIOT KPUTEPHUIO IOCTATOYHOCTH IS TIPU3HAHUS NeiCTBHS (0e31eiiCTBHS) MPECTYIUIEHHEM HaJlO-
TOBOT'0 XapakTepa U, COOTBETCTBEHHO, IPUBJICYCHHUS CyOBEKTa K HAJIOrOBO-IIPaBOBOM OTBETCTBEHHOCTH [1, c. 270].

[To cMBICITIOBOMY 3HAYCHHUIO YIIOMSHYTHIC JIe(OUHHUIINU COCTaBa NPECTYILICHHSI HAIOTOBOTO XapaKkTepa SIBISIOTCS
TOXKJIECTBEHHBIMH. TOJBKO B TIEPBOI CHUTyallMy MOAYEPKHUBACTCA COAEP)KaHME MPECTYIUICHHUS HAJIOTOBOTO Xapak-
Tepa (IpU3HaKK OOBEKTUBHOTO M CyOBEKTHBHOTO CBOMCTBA), 8 BO BTOPOH CUTYallMU aKLEHT CAeaH Ha 00s3aTelb-
HOM HaJIMYUH B CTPYKType MPECTYIUIEHH HAJIOTOBOIO XapakTepa Mpu3HaKa JOCTaTOYHOCTH.

Ha ocHoBaHMM OOIIHOCTH 00EMX MO3UIMKA OTHOCHTEIBHO JCQHHUIMHA COCTaBa MPECTYIUICHHS HAJIOTOBOTO Xa-
pakTepa, a TaKKe ¢ Y4eTOM KOMIUIEKCHBIX CBOWCTB 3TOM MPaBOBON KATETOPUH MOXHO c(hOPMYIIHPOBATH CIEAYIO-
HIyro Ae(UHULKIO cOCTaBa MPECTYIUIEHUS] HAJIOTOBOT'O XapaKTepa: COCTaB HAJIOTOBOI'O NPECTYIUICHUS MTPECTaBIIS-
eT co00# CUCTeMY 3aKPEIUICHHBIX HAJIOTOBBIM 3aKOHOAATEIbcTBOM Poccutickoit Deaepanun 00beKTUBHBIX U CyOhb-
EKTUBHBIX CBOWCTB, OCTATOYHBIX JUIA KBaTH(pUKAIIUK NeiicTBUS (Oe3/IeHCTBHS) B KAUECTBE MPECTYILUICHHSI HAIOTO-
BOTO XapakTepa, a TAaK)Ke NCIOIb30BaHMs Mep HAJIOrOBO-TIPAaBOBON OTBETCTBEHHOCTH.

CocTaB mpecTymiieHns: HaJIOTOBOTO XapaKTepa MpeACTaBIseT COOOH JIOTHUECKYI0 KOHCTPYKIHIO, HOPMaTHBHO-
IIPaBOBOE MOHATHE, KOTOPOE YCTAHABIMBAECT 3HAYMMbIE XapaKTEPUCTHUKU MPECTYIUICHUST HAJIOTOBOTO XapaKTepa.

HyxHo umeTh B By, 4TO caM 10 ce0e (akT HapylIeHHUs HaJOrOBOrO 3aKoHoAaTenscTBa Poccuiickoit denepa-
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IIUM €llle HEe 03Ha4aeT HAJIMYME MPECTYIUIEHUS HAIOroBOro xapakrepa. Ilpy 3ToM, ecnu ero cyImHOCTHBIE XapaKTe-
PUCTUKH COOTBETCTBYIOT MOJEIH HENPAaBOMEPHOTO NeHcTBUs (0e3AeHCTBHA), CKOHCTPYHPOBAHHON B ONpENEICH-
Hoit HOpMe m3 TaB 16, 18 HK P®, To Takoe meiictBue (6e3neiicTBre) OyIeT IPU3HAHO MPECTYIUIEHHEM HAIOTOBO-
ro XapakTepa.

B conmepxannu mpecTymiieHUs] HAJOTOBOTO XapaKTepa MOXKHO 0003HAYUTh CIECAYIOUIME TPYIIBl CTPYKTYPHBIX
yacTell, WM 3JE€MEHTOB: CyObEeKTHBHBIE U OOBEKTHBHBIE. B rpynily cyOBeKTHBHBIX MPHU3HAKOB HAJOIOBBIX IIpe-
CTYIUICHHI BXOAUT CYOBEKTHBHAsI CTOPOHA HAJIOTOBBIX NpecTymieHnid. Haubonee npobieMaTnyHO ee IpUMeHEHHe
B pamkax cT. 199 VromoHoro kojekca Poccuiickoii @eneparu (nanee — YK P®) [15], npemycmarpuBarorieii
YrOJIOBHYIO OTBETCTBEHHOCTh 3a YKJIOHEHHE OT yIIIaThl HAJIOTOB U COOPOB.

AHanu3 TeHIeHUUI pa3BUTUA HOPMATUBHO-TIPABOBOI'O PETYIMPOBAHUS YTOJOBHOM OTBETCTBEHHOCTH 3a YKIIO-
HEHHE OT yIJIaThl HAJIOTOB JOKAa3bIBAET, YTO MIOYTH C CAaMOr'0 Hayania 3aKOHOJAATENb HANpPAaBIIsLT ATOT IMpoLecC B Ha-
NPaBJICHUY [TOCTEIEHHON KPUMHHAIM3ALUU YMBIIUIEHHONW (OPMBI BUHBI JIMIA IIPU COBEPIICHUH HEYIUIAThl HAJO-
roB, cOOpOB, APYruX 00sA3aTEIbHBIX IUIATEKEH. B 11e10M B TeueHne HOBEHIIEr0 HCTOPUIECKOTO NIEPUOIa Pa3BUTHS
YrOJIOBHO-TIPaBOBOM HAYKH BOMPOC, CBA3aHHBIH C CYOBEKTHBHOW CTOPOHOM MPECTYIJICHUS, YCTAHOBICHHOTO CT.
199 YK P®, a Taxke HEKOTOPBIX CMEXHBIX COCTaBOB MPECTYIUICHUH, ObLT HEJOCTaTOYHO pa3paboTaH yroJloBHO-
MIPaBOBOI HAYKOW U CyJeOHO-CIIeICTBEHHON IPAaKTHKOH.

['nmaBHBIM OOBSICHEHHEM STOTO SBISETCS UIMTENLHBIN MEPUOJ CTAHOBJICHUS HAJIIOTOBO-(pPMHAHCOBOW CHUCTEMBI
Poccun. Kpome Toro, ckaszanoch U TO, 4YTO COBPEMEHHBIE yU€HbIE, K COKAJIECHUIO, 10 CUX IOp HE UMEIOT eINHON
TOYKHU 3PEHUS] OTHOCUTEJIBHO BUAA yMbICHa (IIPSAMOIO MJIM KOCBEHHOI'0), C KOTOPBIM COBEPIIACTCS YKIOHEHHE OT
ymiaTbl 00s3aTeNIbHBIX HAJIOTOB M COOPOB IOCYJapCTBY, & TAKXKE OTHOCHUTENIFHO OCHOBHBIX 3JIEMEHTOB MHTEIUICK-
TyaJbHOTO U BOJIEBOI'O MOMEHTOB YMBIC/IA TIPH COBEPIICHUH HEYIUIATHI HAJIOTOB, COOPOB.

[TpoGyieMy BUHBI B JOKTPHHE YTOJIOBHOTO MpaBa B 00IIEM BUE MOXHO 0003HAYUTh KaK PHIOCODCKYIO, IICUXO-
JIOTHYECKYIO U 3THKO-TIPaBOBYIO IpolieMy. B mepron craHOBIEHMSsI HAYKHM COBETCKOTO YIOJIOBHOTO IIpaBa Mpeod-
JIa/1a7I0 COIMOJIOTHYECKOe TIOHUMaHKe MOHATHS BUHBL. [103:ke — TOMUHUpYIOIIEH cTasla MCUXO0I0rnyecKas TeOpHsl.
OnpeeseHHBINA HHTEPEC Y COBETCKUX YUEHBIX BBI3BAJ TAKKE MOAXO]] K OIICHOUYHON KOHIETIINH BUHBIL.

HecmoTpst Ha TpaguUMOHHYIO JUIS TOTO BPEMEHH HICOJIOTHYECKYIO OKPACKY IOJIOKEHUH OLIEHOYHOM KOHIIETI-
1M (TEOpUH), B HAYKE COBETCKOTO YTrOJIOBHOTO MpaBa, caMo O ce0e 3TO NOHUMAaHUE OCHOBBIBAIOCH HA CEPHE3HBIX
HAy4YHBIX MCCIIEOBAHUSAX U HE 3aCITy)KMBAJIO HAa Ty COKPYIIUTEIbHYIO KPUTUKY, KOTOpas MMeJla MECTO CO CTOPOHBI
OOJIBLIMHCTBA COBETCKMX KPUMUHATUCTOB. CKazaHHOE AaeT BO3MOXHOCTD CHENIaTh BBIBOJI, YTO COBETCKHE KPUMHU-
HAJIMCTHI IOCTABUJIM HA MIOBECTKY JAHSA HAYKU YTOJIOBHOI'O IpaBa BOIMPOC O HEOOXOIMMOCTH HOBOTO, He(OpMaIbHO-
MICUXOJIOTMYECKOTO TIOHMMAHKS BHHBL. {711 MHOTMX COBETCKMX KPUMHHAIKCTOB CTaJl0 OYEBUIHBIM, YTO BHHA HE
WCUEPITBIBACTCS MICUXUYECKUM OTHOIIEHHEM JIMIA K CBOUM JEHCTBUSIM; K 3TOMY OTHOIIECHHIO MPUCOCTUHSIETCS U
HeraTHBHas OOLECTBEHHAs OLIEHKA.

YcTaHOBIIEHHE 3TOTO MOJIOKEHUS (XOTS U B 00MIeH (opme) sSBISIETCS] 3HAYUTEILHBIM JJOCTIDKEHHEM HAyKH CO-
BETCKOTO YToJIOBHOTO MpaBa. OHO O3Ha4all0 Ba)KHBIM IIAr B Pa3BUTUH COBETCKOI'O YYEHHS O BUHE M OTKPBIBAJIO
Oosblie BO3MOXKHOCTEH Ul AajbHENIIel pa3paboTku 1 000CHOBAaHUS MPOOJIEMbl BUHBI B COBETCKOM YIOJIOBHOM
npase [3, c. 251].

He menpmmii naTEpEC B CBOE BpeMsl BhI3BAIM (HHANBHAS W HOpMaTHBHAs Teopuu BUHEL. [IpencraBurenu ¢u-
HAJILHOW TEOPUH HAAEISIIOT YMBICET U HEOCTOPOKHOCTH JIMIIL OAHUM MPHU3HAKOM — BOJIEBBIM, & MHTEJJICKTyallb-
HOMY MOMEHTY NPHIAIOT COBCEM JIpyroe 3HaueHHe. bazoBoe mojokeHue (UHANBHOW TEOPHUH CBOAUTCS K TOMY,
YTO JICHCTBUE SIBJISCTCS (PMHANBHBIM. [[pHHIMIHANILHBIM MOJOKEHUEM (DHUHAIBHOW TEOPUH SIBIISIETCS TO, YTO €€
aBTOPBI OTHOCST YMBICEN K JEHCTBHIO U B COOTBETCTBHH C DJIEMEHTAMHU COCTaBa MPECTYIUICHNUS, a HE K BUHE.

YMBICEN SIBISIETCS 3JIEMEHTOM, KOTOPBIN ONpeAessieT He BUHY, a cocTaB mpectyruienus. [lo maeHuro mpencra-
BUTEJIEH 3TOW TEOPHH, 3TO MCXOAMT W3 TOTO, YTO TPH YMBIILICHHOM JiesiHUM (DPUHAIILHOE COZEpIKaHhe BOJIM Ha-
MIPaBJIEHO HA JIOCTWKEHHE MOCIIEeICTBUH, KOTOPBIE, C TOYKH 3PEHHS IPaBa, SBISIOTCS OTPUIATEIFHBIMHU, TIO3TOMY
yMBICEN KaK (MHAIILHO HANpaBISOMKK GakTop AesHUE JOJDKHO NPUHAIIEKATh K JesiHUIO [2, ¢. 345].

CropoHHHUKH (UHANBHOW TEOPUH MOHUMAIOT MOJ BHHON HE NMCHUXUYECKOE, CYOBEKTUBHOE OTHOLICHHE JIMIA K
COJICSITHHOMY, & YKOPH3HY BOJIeOOpa3oBaHus, ero ocyxaeHue. TakuM o0pa3oM, COrJIaCHO PMHANBHOW TEOPHU 0CO3-
HaHHE MPOTHBONPABHOCTH JIeSHUS (MJIM BO3MOXHOCTH TaKOTO OCO3HAHUS) SIBIISIETCS CYIIECTBEHHBIM MPU3HAKOM
BUHBI, KOTOpasl OIpeessieT U3bsiH BOJIeoOpa3oBaHus CyObeKTa, COBEPLIMBILIETO JIesTHUE. A TIOCKOJIBKY, B COOTBET-
CTBHMHM C 3THM YYEHHEM, BUHA HAXOJUTCS 3a IpeJesiaMd COCTaBa MPECTYIUICHUs, TO OCO3HAHUE (UM BO3MOXKHOCTb
OCO3HaHMUs1) [IPOTUBONPABHOCTH HAXOAMTCS 3a IPEAEIaMU COCTaBa U, KaK CJIECACTBUE, HE OXBAThIBAETCS] YMbICIOM
THLa.

HopmartuBHas Teopusi, B CBOIO o4Yepeib, pACCMaTPUBACT BUHY KaK CyOBEKTHBHYIO CTOPOHY JIESHHS, & HE COCTa-
Ba npecTyIuieHns. Buna — 3To necuxudeckoe, CyObeKTUBHOE OTPAKEHUE B CO3HAHWU NPECTYNHUKA. BuHa sBisieTcs
NCUXMYECKUM OTHOIIEHHEM CYyOBEeKTa K COBEpPIICHHOMY UM JAESHUIO, YTO COOTBETCTBYET COCTAaBY MPECTYIUICHUS U
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MIPOTUBOIIPaBHOMY JesiHUIO. BUHa sBsieTcs He MPU3HAKOM COCTaBa, & CAMOCTOSATENIbHBIM MPU3HAKOM IPECTYILIe-
HUSl HapaBHE C COCTAaBOM W IIPOTHUBOMPABHOCTEHIO. [10 cBoeMy cofepKaHHWIO BUHA SIBISETCS OINPENEICHHBIM BUIOM
BOJIM CyOBEKTa, €ro OTHOIICHHEM K COBEPIICHHOMY AESHUIO. JIJIs1 pacKphITHs comepiKaHusl BUHBI HYXKHO yCTaHO-
BUTb, C YETr0 JAOJDKHA CKIaJbIBATHCS 3Ta OIIMOOYHOCTD, U3bSH BOJIM U Ha KaKHe BHEIIHUE MPU3HAKH MPECTYILICHUS
OHa pacmpocTpaHnsieTcs. Kak cocTaB U MpOTUBONPABHOCTh HAIOJHAIOT ONPEAEIIEHHBIM COAEP)KAHHEM BHEUTHIOIO
CTOPOHY TOBEICHHS YEIOBEKa, TAK BUHA MPEATIONaraeT YeTKoe CoIepyKaHue BOIM KaK BHYTPEHHEH CYIIHOCTH JeH-
CTBHA CyObeEKTa.

BuHna — 3T0 comepkaHHue BOJIH, KOTOPOE 3aCiIy>KUBAET OCYKICHUSI CYOBEKTa, BUHA — 3TO MCUXUYECKUH U3BSH
nesHud. [lo MHEHUIO peAcTaBUTENIed HOPMAaTUBHOM TEOPUH, TOCKONBKY ACHCTBYIOIIEE IPABO CBS3BIBAET YIOJIOB-
HYI0 OTBETCTBEHHOCTH C OOBEKTUBHBIMHU AJIEMEHTaMH, & IMEHHO C ()aKTOM COBEpILEHHE MPECTYITHOTO IESHUS, KO-
TOPOE COOTBETCTBYET COCTaBY U SABISETCS MPOTHUBONPABHBIM, JOKHO OXBaThIBaTh BCE NMPHU3HAKU cocTasa [14, c.
126].

OcHOBHOE cofiepKaHHe BUHBI COCTABIISET ICUXWYECKOE OTHOIIIEHUE MTPECTYITHHIKA!

1) 10 MOMEHTa COOTBETCTBUS IE€AHUS COCTAaBa MPECTYIUICHHUS;

2) 10 MOMEHTa NPOTUBOIPABHOCTHU JESTHHUSL.

IIpu sTOM TpencTaBUTENM HOPMATHBHON TEOPWUH MOAYEPKUBAIOT, YTO BHHA — 3TO NCUXWYECKOE OTHOIICHHUE
CyOBEeKTa K COBEPILIEHHOMY JIESTHUIO.

TakuM 00pa3oM, OTAEIBHBIEC JIEMEHTHI IICHXOJIOTHIECKON, OOBEKTHBHON W HOPMATUBHOW TEOPUH BHUHBI HAXO-
IISIT OTpaKEHHE B OTEUECTBEHHOM MOKTPUHE YTOJOBHOTO IpaBa. Ho, ceromHs, TOIbKO STUMH JOKTpUHAMH HE HC-
YEepITBIBACTCS COBPEMEHHAS «IAUTPay» TEOPETHKO-TTPABOBOTO OCMBICTICHHSI CYIIIHOCTH BUHBIL.

N3 ¢punocodpcko-mpaBoBOro Mmoaxofa COBPEMEHHOTO OCMBICTICHHUS SIBJICHUS YTOJOBHOTO OTBETCTBEHHOCTH K
YKa3aHHBIM 3JIEMEHTaM, €CTECTBEHHO ObLJIO OBl J0OaBUTH €lle OAWH BaXKHBIH, C TO3UIUI MPaBOBOW HICOJIOTHH,
CEerMEHT — HaTypaJMCTUYECKYIO0 NOKTpHHY. Ha BBHICOKOM TEOpETHYECKOM ypOBHE MBI HaXOJIWM €€ OTPAKEHHE B
Tpyae A. H. Kocrenko, rae aBTopom, B 4aCTHOCTH, OTMEUYEHO, YTO COTJIACHO COIMAIbHO-HATYPaTUCTHUECKOH TOK-
TpUHE OOIIECTBO TOJDKHO MPUICP)KUBATHCS 3aKOHA COIMANBHON MPUPO/BI, KOTOPBIH 3aKII0YaeTCS B HEOTBPATUMO-
CTHU YrOJIOBHOM OTBETCTBEHHOCTH [8&, C. 75].

IIpu 3TOM B CBETE COIMATLHO-HATYPAIMCTHIECKOHN JTOKTPHHBI CYObEKTHBHAS CTOPOHA COCTABAa MPECTYILICHUS —
3TO MPOSBJIIEHUE BOJIM U CO3HAHUS JINIA, XapaKTEPHU3YIOIIEecs KaK YMbICE MM HEOCTOPOXKHOCTh. MTak, BUHA JHUIla
B TPECTYIUICHUH — 3TO COBEPIICHHE UM MPECTYIUIEHUs], TO €CTh MPOSBICHNE KOMIUIEKCAa TTPOU3BOJIA U WILTIO3UH B
BUJIe HAPYIICHHUS 3aKOHOB COITUAILHON MPHUPO/IBI, OTPAKEHHBIX B (POPME YTrOJIIOBHOTO 3aKOHOIATENILCTRA.

TakuM 00pazoM, BHHA Kak 00s3aTeNbHBIH MPH3HAK CYOBEKTUBHON CTOPOHBI JIIOOOTO cOCTaBa MPECTYIUICHUS
HEpa3phIBHO CBs3aHA C €ro 0OBbEKTHBHBIMU NPU3HAKAMH, €€ COJIEPKaHUE OTPAXKAIOT OOBEKTUBHBIC TIPU3HAKH TIpe-
CTYIUICHHS, XapaKTEPU3YIOIIHE €ro 00BEKT, MPEeIMET U 00BEKTUBHYIO CTOPOHY.

Wtak, B yroJIoBHO-IPaBOBOW HAayKe JUIsl MPABHIBHOTO PEIICHHs BOMIPOCa O COepKaHUU u (opMe BUHBI 00OBHU-
HSIEMOTO 10 YTOJIOBHBIM JieJlaM 00 YKIIOHEHWH OT YIJIaThl HAJIIOTOB CIIEAYET YCTaHABIHNBATH TAKYI0 COBOKYIHOCTb
00CTOSITETTLCTB: MOTHB U IIEJIb COBEPIICHHUS JESHUS; JOMYCKAIO0 JIM JHUI0 OOIIECTBEHHO OIACHBIE MOCIEICTBUS
CBOMX JCWCTBUN WK O€31eHCTBUS; )KEIaJI0 JIM OHO HACTYIUICHUS TAKUX TOCIIEICTBUI; TOMYyCKaJo JIM HACTYIUICHHUE
TaKUX IIOCJIEICTBUH.

BaxxHbIM KpHUTEpHEM ISl YCTAHOBJICHHS TIOHUMAHHS JTUIIOM OOSI3aHHOCTH 110 UCYHCIICHHIO U YIUIaTe HaJOrOB U
cOOPOB rocyIapCTBY BHICTyNAET HaIMuue akTa U IPOIOJKUTEILHOCTh IPUMEHEHUSI JINIOM HOPMATUBHBIX aKTOB,
YCTaHABIMBAIOIINX COOTBETCTBYIOIIHE 00s3aTeNIbHBIE B3HOCH! TocyaapcTBy. OHM B 3HAYUTENHHON CTENEHH IOJI-
TBEPXKJIAIOT OCBEOMIIEHHOCTD JIMIIA C TIOJIOKESHUSIMHA HOPMAaTHBHO-TIPABOBBIX aKTOB, OMPEIEISIOMNX 005 3aHHOCTH
o ymjaTe HajloroB u cbObopos. boinee Toro, mmuTenbHOe NPUMEHEHHE JMIIOM OINPEIECIICHHOTO HOPMAaTHBHO-
NpaBoOBOTo akTa (0coOeHHO 0e3 oOpalieHus 3a Pa3bsICHEHUSIMH OTHOCHTEBHO €T0 MOJIOXKEHUH B HAJIOTOBBIE Opra-
HBI, ayAUTOPCKHe (PUPMBI U K APYTUM CIIEIHAINCTAM-KOHCYJIbTaHTaM) MOATBEP)KIAET MOHUMaHUE JIUIIOM €ero CY-
IIECTBEHHBIX MOJI0KEHHH.

[Ipu ycTaHOBJIEHUH TOTO, 3HAJIO JIM JHULO O CBOMX 00S3aHHOCTSIX MO yIJIaTe ONpeesIeHHOTO Hajlora win coopa,
MPETyCMOTPEHHOTO COOTBETCTBYIOIMM HOPMATHBHO-TIPABOBBIM aKTOM, II€JIECO00Pa3HO BBISICHUTD, KaK JaBHO ObLI
MIPUHAT aKT, WIU MPUMEHSIIO JIU JIUIO PaHee ero, o0pamaiock JIM 32 KOHCYJNbTAllMIMU B HAJIOTOBBIE OPTaHbl U K
JIPYTHM JIMIIaM U TOMY TTOJI00OHOE.

ITox oco3HaHmeM JTUIIOM HAJTWYHS y HETO 005A3aTeNbCTB MO OMpEAENICHHBIM HajoraM U cOopaM 3aKOHOATEII0
ClIeTyeT MOHMMATh OCO3HAHHE JINIIOM HAINYHsI 0053aTeNbCTB YIUIATUTH ONpPE/eIeHHBIE HAJIOTH U COOPBI Ha OCHO-
BaHUSIX, IPETYCMOTPEHHBIX ACHUCTBYIOIIUM HAJIOTOBBIM 3aKOHOIATEIHLCTBOM.

Ha BuHY HaJIOTOIUIATENBIINKA BIUSET €0 )KU3HCHHBIH OMBIT, 00pa3oBaHKe, KBATN(UKALNS, COCTOSTHUE TICUXH-
KM ¥ KOHKPETHON O0OCTaHOBKH, B KOTOPOW OH COBEPIINJI HAJIOTOBBIE MPECTYIUIEHH, 3TO BIMAET Ha BO3MOXKHOCTD
MIPEBUIETh ONAcHBIE MOCIEACTBUA CBOMX AeHcTBUUL. [IpencraBnsercs, 4To 3a HAJIOTrOBbIE NMPECTYIUIEHHUS, JOIY-
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HICHHBIE U3-32 HEJOCTATOYHOIO OIbITA WM ONPEACICHHBIX PACUETHBIX OIIMOOK, HANOTOIUIATENBLUINKH HE JOJKHBI
HOJUIEKaTh OTBETCTBEHHOCTH HapaBHE C TEMH, KTO C IPSAMBIM YMBICIOM COBEpLIAET NEHCTBU, HAIIPABICHHBIEC HA
YKJIOHEHHE OT HAJIOT000JI0KEHUS.

IIpu 3TOM Ba)KHO YCTaHOBUTH, Ha YTO U3 COAECIHHOIO KOHKPETHO MOBIHIO HE3HAHHE HAJIOTOBOI'O 3aKOHA, MOJ
KOTOPBIM MBI TpeiaraeM MOHUMAaTh KaK He3HaHHEe KOHKPETHOW HOPMBI, MOAJIeXkalle MPUMEHEHUIO, TaK 1 OMIHO-
KA IOPU €r0 NPUMEHEHHWH. TakuMHu OmMOKaMyu MOXET ObITh M30paHue HOPMBI, HE MOUIEKALICH MPUMEHEHHUIO,
omnOKa B TOJIKOBAaHUU COJEPIKaHUS HOPMBI M, COOCTBEHHO HEMIPUMEHEHHUE HU OAHOM HOPMBI B CHTYalluH, B KOTO-
po¥i 3aKOHOJATENbCTBO TPeOOBAJO €e WM MX NMpUMeHeHHs. To ecTh ecly U0 COBEPIIMIO MPECTYMJICHUE O[]
BJIMSIHUEM OIIMOKH, BEI3BAHHOW HENPAaBHWJIBHBIM TOJIKOBAaHHEM HOPM HAJOTOBOIO IPaBa, €CIM OHO HE MOIJIO €€ M3-
0eaTb, TO MbI JOJDKHBI BECTH pedb 00 OTCYTCTBHHM B €€ JEHCTBUSAX COCTaBa IMPECTYIUICHHS, YCTAHOBJICHHOTO CT.
199 YK P®, a ecitu 0HO MOTJI0 ee n30ekaTh uepe3 HCIOIb30BaHUE OMpPEAeeHHBIX 3aKOHOJATENbCTBOM MEXaHU3-
MOB (HampuMep, HaJIOTOBOE Pa3bACHEHME), TO Peyb NODKHA MATH O HAJIMYMHU OOCTOSITEIBCTB, CMArYAIOIINX Yro-
JIOBHOE HaKa3aHHE.

[MoapiTOXMBASA, HOAUYEPKHEM, YTO HOPMBI POCCHUIICKOTO YTOJIOBHOTO TIpaBa, Kacaromuecs cepbl HaJOrOBBIX OT-
HOLICHUH, UMEIOT OJIaHKETHBIN XapakTep. [Ipy 5TOM OHH OTCBIIAIOT HU K ONPEeIEHHOMY HOPMaTHBHO-TIPABOBOMY
aKTy, a K 1IeJIOi COBOKYMHOCTH IOPUAMYECKHX HOPM, HNPUHAUICKAIINX K OTPAcId HAJIOTOBOTO U (PMHAHCOBOTO
npaBa.

Takum 00pa3om, 3HaHUE CyOBEKTOM 3aKOHOB M HOPMATHBHBIX aKTOB C(epbl HATOT00OI0KEHNUS, TOHUMaHHE UM
IOPUINYECKON MPUPOIBI HATOTOBBIX MPECTYIUICHUH SIBISETCS ONPENEIAIONINM, OCKOJIBKY TUCIIO3ULMS YTOJIOBHO-
MIPaBOBOI HOPMBI, B KOTOPOH YCTaHOBJIEHA YTOJIOBHAS OTBETCTBEHHOCTH 32 HEYIUIATy HAJIOTOB H cO0poB (cT. 199
YK P®) siBiisitoTcst G1aHKETHOM.

Cuwnrtaem, 9TO YTOJIOBHOM IIpaBe JOJDKHO OBITh 3aKPEIICHO MOJIOKEHNE, B COOTBETCTBIH KOTOPBIM YMBICEN MTPH
COBEPILECHUH MPECTYIUICHUA, YCTaHOBIECHHOTO cT. 199 YK P®, nomxkeH KOHKpETU3HPOBATHCS YEPE3 ABE IPYIIIbI
HOPMATUBHBIX MPU3HAKOB: MPEIbIAYyIIel MPaBOBOI OICHKH JCSHUS M MPHU3HAKOB, OXBaThIBAIOUIMX cepy mapa-
JeNBHBIX OIICHOK B HempodeccroHanbHoi cdepe. [Ipu 3ToM He3HaHME XOTS ObI OMHOW M3 ATHX TPYII AOJKHO UC-
KJII0YaTh HAJIMUUE Y JMLA yMbIcaa BooOmie. M3 3Toro AoKHO BHITEKAaTh BaKHOE MOJIOKEHUE, COTIACHO KOTOPOMY
eclii y CyObeKTa NpH COBEPLICHUH JESIHUS OTCYTCTBYET OCO3HAaHHME TOTO, YTO OH COBEPIIAET MPOTHUBOINPABHBIC
JIECTBUS, TO OH JICHCTBYET O€3 BUHBI, €CITH OH HE MOT U30€KaTh OIUOKH.

Yepes HOKTpUHATIBHOE COUYETAHHUE JIEMEHTOB HOPMAaTHBHOM, HATYPAIUCTHYECKON, OLIEHOUHON U IICUXOJIOTHYe-
CKOH KOHIIETIIMH BUHBI HA MIPaKTUKe MpH KBanmudukanuu aesHus iumna mo cr. 199 YK PO moxeT ObITh ycTpaHeHO
HEOOOCHOBAaHHOE MPUBJICYCHUE K YTOJOBHOW OTBETCTBEHHOCTH M3-32 HETIPABHJIBHOTO OMpeJesieH s (JOPMBI BUHBI
JIUIIa, COBEPIIUBIIETO HE3aKOHHBIE JIEHCTBHS, TOTOMY YTO OHO PYKOBOJICTBOBAJIOCH HEMPABUIBHBIM TOJIKOBAHUEM
HOPM IIpaBa.
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IOpuanyecknii nacTuTyT M. M.M. Cniepanckoro,

Baagumupcknii rocynapcrBennsblii yausepeutet um. A.I'. u H.I'. CtoJieToBbIX

Annomayusa: npobrema coomHouleHUs MeXCOYHAPOOHO20 U HAYUOHANLHO20 NPA6A AKMYAlbHbl 8 COBPEMEHHOM
Mupe u npueiexkaiom O01bUOoe BHUMAHUE YUEHbIX 6 chepe 20CY0apCmeeHHo20 npasa. Imo 06yClo8eHO meM, Ymo
MeANCOYHAPOOHOe Npaso pe2yiupyem OMHOWEHUS MexcOy CYObeKmamu CKIaobl8arouuecs Ha MeHCOYHAPOOHOU
apexe, KOmopbvle HANPAMYIO GIUAIOM HA NOAUMUYECKUE, IKOHOMUYECKUE, COYUAIbHbIE, KYbHYPHbIE OMHOUEHU
BHYmMPU Kadtcooeo 2ocyoapcmesa. Llenvio 0anno2o uccie008anus A6Aemcs AHaiu3 GIUAHUL HOPM MeNCOYHAPOOHO20
npasa Ha pasgumue 6HYmMpueoCcyoapCcmeeHHo20 3aKonooamenscmed. B cmamve paccmampusaemes onpoc o éHe-
ceHuu usmenenuti 8 cmamoto 79 Koncmumyyuu Poccutickoti @edepayuu, Kacarowuiicss 6ORpoca peaiuzayuu pe-
WeHUTl OP2aHO8 MeNCOYHAPOOHBIX OP2AHU3AYULL, NPUHAMBIX HA OCHOBAHUU UCMOIKOBAHUS HOPM MENCOYHAPOOHO20
npasa Ha meppumopuu poOCCUiCKo20 20cyoapcmed. AHanu3upyemcs moaikosanue OanHol NONpasKu 3aKkoHooame-
aem. B 3axmouenuu oaemcs obocnosanue npunsamusi nonpasku 6 Koncmumyyuio Poccuu ¢ yenvio obecneuenus
20Cy0apcmeeHHoU Oe30NACHOCIU.

Knioueswvie cnosa. Koncmumyyus Poccuiickou ®edepayuu, medcOyHapoouvlie npagooOmMHOUEHUs, NONPAGKU,
HAYUOHAIbHOE NPABO

ON THE QUESTION OF THE PRIORITY OF INTERNATIONAL
LAW ABOVE THE NATIONAL ONE

Kuzhekov A.Yu., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
M.M. Speransky Law Institute,

Vladimir State University named after A.G. and N.G. Stoletovs,

Bubnova Yu.G. Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Vladimir Law Institute of the Federal Penitentiary Service,

Reshetov M.A.,

M.M. Speransky Law Institute,

Vladimir State University named after A.G. and N.G. Stoletovs

Abstract: the problem of the correlation between international and national law is relevant in the modern world
and attracts great attention of scientists in the field of state law. This is due to the fact that international law regu-
lates relations between subjects that develop in the international arena, which directly affect the political, econom-
ic, social, and cultural relations within each state. The purpose of this study is to analyze the impact of internation-
al law on the development of national legislation. The article deals with the issue of amendments to Article 79 of
the Constitution of the Russian Federation, concerning the implementation of decisions of bodies of international
organizations adopted on the basis of the interpretation of international law on the territory of the Russian state.
The interpretation of this amendment by the legislator is analyzed. The conclusion provides a justification for the
adoption of an amendment to the Constitution of Russia in order to ensure state security.

Keywords: The Constitution of the Russian Federation, international legal relations, amendments, national law

Koncturymus Poccutickoit denepamnuu SBISETCS OCHOBHBIM 3aKOHOM, JJIS BCETO POCCHMCKOTO OOITECTBA Pery-
JUPYIOIIETO TMPaBOOTHOIIEHHS B TOCYAapCTBE. B HacTosImeM 3aK0HE CoAepKaTcs OCHOBOIIOJIAraloIIne HOPMBI, Ha
KOTOPBIX 0a3UPYIOTCS KOHCTUTYIIMOHHO-TIPABOBBIC OTHOIIIEHUS, CKIIAABIBAIOIIECS B COBpeMeHHOH Poccuu.

B cBsi3u ¢ o6ocTpenuem kopoHnaBupycHoi curyaruein (COVID-19) Bcepoccuiickuii pedepeHaym ObLT TPOBEACH
¢ 25 mrons o 1 wmrons 2020 roma mo BOIPOCY BHOCHMBIX TomnpaBok B Konctutynmio Poccuiickoit denepariun.
Op0¥i U3 MOMPaBOK ABJSUIOCH IOTIOTHEHUE cTaThil 79 OCHOBHOTO 3aKOHA. JlaHHas cTaThs 3aTparuBaeT BOMPOC pea-
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JU3aIUN PELIEHUH OpraHOB MEXIYHapOJHBIX OpTraHM3allMii HAa TEPPUTOPUM POCCHHCKOro rocynapcraa. [lanee B
CTaThe€ MbI PACCMOTPHUM TOJIKOBaHHE JTAHHOM MONPAaBKH 3aKOHOJATEIIEM.

OOmenpu3HaHHbIe TPUHITUIBI, MEXTYHAPOIHBIE HOPMBI U TOTOBOPHI Poccuiickoit Deneparunl SBISIOTCS CO-
CTaBHOM YacTbIO MPABOBOI CHCTEMBI, 00 3TOM roBopHTcs B ctathe 15 Koncrurynun Poccun, cnegoBaTtensHo, Ha-
Ie TOCyAapcTBO He coOupaeTcs OOMKOTUPOBATH MEXAYHAPOIHBIC aKThI, KOTOPHIE €10 ObUTH paTU(UIIMPOBAHEI.
[Jannas HopMa onpeznenseT Poccuro Kak cTpaHy OTKPBITYIO, IPU3HAIOIIYIO MEeKAyHapoaHoe mnpaso. Ilocne nmpuns-
THS TIONPABKU B cTaTblo 79 Obuto MHeHue, uyTo B KoHctutynun PO mosBumucs mpoTUBOpEUHs, COJIEpKaHNe MyHK-
Ta 4 cratbu 15 u comepkaHue craTbdl 79 ABIAIOTCA NMPOTUBONOJIOKHBIMU IO CBOEMY 3HadeHMIO. PaccMarpuBast
TEKCT CTaThu 79 MOXKHO MPENIOI0KUTh, YTO 3TO HE TaK. B cTaTbe roBOpUTCS O pEeIICHUSX MPUHATHIX Ha OCHOBA-
HHUM MCTOJIKOBaHMS HOPM MEXIyHapOAHOro mpasa. Kaxkayro HOpMy MOXHO TOJIKOBaTh IO pa3Homy, ais Poccuii-
ckoii denepannu BaxKHO, YTOOBI ATO PEllICHHE HUKAaKUM 00pa3oM He mpoTuBopeunsio OCHOBHOMY 3aKOHY, B IPO-
TUBHOM ciiyyae Poccust mpocto He OyneT ero MCHONHATh. B cTaThe TOBOPHUTCS, YTO PELICHUE, KOTOPOE MPHHATO
MEXIYHapOIHBIM OPTaHOM IO pe3yjbTaTaM HMCTOJIKOBAHUS MEXIYHApOIHONW HOPMBI JOJDKHO COOTBETCTBOBATb
Kouctutynmu Poccuiickoit denepanuu. Becbma mpoTuBopednBasi CUTyalusi ¢ TOYKH 3pSHUS IOPUCIPYICHITUH.
W3yuynB naHHOE MOJIOXKEHNE HEOOXOAUMO C/AEIAThH BHIBOJ O TOM, YTO PEIICHHE O COOTBETCTBUM OCHOBHOMY 3aKOHY
npunumaeT Koncturyunonnsiii Cyn Poccuiickoit denepanuu, TO €CTh BHYTPUTOCYAAPCTBEHHBINA opraH. B To xe
BpeMs Hallle TOCYIapCTBO IIPU3HAET MEXIYHAPOIHBIE IPUHIUIIBI, HOPMBI U 10roBopskl. Iloatomy Pocculickas @e-
Jiepalys He 3aKperuisieT IPUHIUI BepXOBEHCTBA HALIMOHAJIBHOIO MpaBa HaJl MEXIyHapoaHbIM. CUTyalus NpoTu-
BOpeUMBasi, pazdoepeM ueM ke ObuTa 00yCcIIoBIIeHa HEOOXOIUMOCTh IPUHSATHS TONPaBKH B cTaThio 79 [1].

Coger EBpornsl co3gad B 1949 rony u sBisiercs crapeifieid opranuzanueii B Epone. Ha cerogusmnuii aeHs B
Coger EBpomnbl Bxogut 47 rocynapcts. [Jannas opranmsanusi Oblia co3faHa B MOCICBOSHHOE BpeMs U ENbio €
CO3JIaHMS SBJISICTCS IPOJIBMIKEHHUE HUIeU NPaB U CBOOOJ YelloBeKa, 6oph0a ¢ HapyHICHUSIMH JTaHHBIX TipaB. OCcHOBO-
MOJIATAlOIIIM aKTOM JIaHHOW OpTraHHu3aluy sBjseTcs EBponeiickas KOHBEHIIUS IO TIpaBaM denoBeka [3].

C 1996 rona Poccuiickas @enepanus Bxoaut B coctaB Coera EBponsl, a 30 mapta 1998 ronma patudunupyer
EBpomeiickyto KoHBeHIIMIO 0 3aIIMTe MpaB YesIoBeKa M OCHOBHBIX cB00OA. PaTuduumpoBas JaHHYI0 KOHBEHIIHIO,
POCCHIiCKOe rOCYJapCTBO CTAHOBUTCS MOJIHONIPaBHBIM wiieHoM CoBeta EBpomnbl 1 6epet Ha ce0st 0053aTebCTBO 110
WCIIOJIHEHHIO TTOJIOKEHUH TaHHOW KOHBEHIMHU. UYNEHCTBO B JaHHOM MEXIyHApOAHOW OpraHM3alliH a0 HaM Ipa-
BO IPUHMUMAaTh y4acTHE B Pa3BUTHUH MEXIYHApPOJHOW MPaBOBOM CHUCTEMBI, a TpaxkaaHe Poccuu mogy4yuin mpaBo
oOpamarecsi B EBponeiickuii cyn no npasam uenoBeka (ECIIY) ¢ xano0oii mo (akTy HapylIeHUs UX MpaB U CBO-
6ox. ECIIY He paccMaTpuBaeT Jiena 1o CyLIeCTBY, a JIMIIb KOHCTaTUPYyeT (pakT HapylleHUs IpaB U cBoOOX yelo-
BEKa, HA3HAYaeT KOMIICHCAI[MIO YeJIOBEKY, YbH MpaBa ObLTH HAPYIIEHBI U 00s3yeT TOCYIapCTBO - YUYACTHUKA JTUK-
BWIMPOBATh JJaHHbIE HapyIlleHus. [ ocynapcTBa-y4yacTHUKM HE MOTYT BBIOMpaTh UconHATh pemenne ECITY umm
HE UCTIONHATD, TaK Kak wieHcTBO B CoBere EBpombl noapa3zymeBaeT 0043aTeIbHOCT PEILICHUH ISl BCEX YYaCTHH-
KOB, €CJIM TOCY/IaPCTBO OTKJIOHSETCS OT UCIIOJHEHUS JAHHOTO PEIIeHHs, OHO aBTOMaTHYECKH MPEeKpaliaeT YIeHCT-
BO B JJAHHOW OpraHU3alliH.

K coxanenuto, nanHast KoHuenuusi He cpabotana. Crapelimas MexayHapoIHas OpraHu3alusl He CMOTJja CTaTh
Ha/HAIIMOHAJILHOM opraHu3auueil u neicTBoBaTh OOBEKTHBHO, HE3aBUCHMMO OT BOJHM KaKOro-Iu0O rocyaapcTsa.
Coget EBpormbl mpeBpatuiicsa B pbryar BO3ACUCTBHUS HA APyTHe TOCyIapCcTBa.

HeiictBust Poccuiickoit denepaunu HU 0OUH pa3 KpuTHKoBauCh Ilapnamentckoii accambneii CoBera EBpomnbl.
[Ipenmer npeten3uii ObUT pa3IMYHBIN: BOGHHAs Onepanys NpOTUB yeueHCKnX 0oeBukoB B 2000 romay, oTcyTcTBHE
OpUARYECKOro o)OpMIICHHUS 3ampeTa Ha CMEPTHYIO Ka3Hb (¢ 1996 roga B Poccuiickoii denepanuu aeicTByET MO-
paTopwuii Ha CMEpPTHYIO Ka3Hb), Ipu3HaHue HezaBucuMocTd HOxHo# Ocetnn B 2008 roxy. Kak Mbr BuanM, Ha mipo-
TSHKEHUM Bcero nepuoaa HaxoxzaeHus B Cosere EBpomsbl, Poccuiickas denepanus NOCTOSIHHO CTAIKHUBAETCS C
KpuTHKOM coolmiecTBa. Tak B Mapre 2014 roga poccuiickas neieranus Oblla JIMIIEHA [TpaBa rojoca, 1o IpUIuHe
"He3akoHHOTO" BoccoenuueHust Kpeima ¢ Poccueii. [lo cerogmsimaero qust Poccust moasepraercss KpUTHKA CO CTO-
poust Coseta EBpomnsbl, B 2016 roxy Poccust oTkasanachk yuacTBOBaTh B CECCHU OPTaHU3alMU 0 IpUYKHE €€ 00BU-
HEHMs B NIPOSABIICHUM arpeccuu 1o oTHOIIEHUIo K Ykpanne. B 2017 rogy Poccust 3aMmopo3uiia uneHckue B3HOCHI B
oromxet Cosera EBpors. [locne nannoi mepsr Coet EBporner momen Ha "ycrynku" anst Poccuniickoit @eneparum,
OB IPUHSITHI MEPHI, KOTOpPBIe TpeboBana Poccus, T.e. BKIIOYUTH MOJIOKEHUE B periaMenT AccamOien 0 ToM, 4TO
HUKTO HE MOXKET JIMIIATh AEMyTaTOB MpaBa roioca, kpome ux usdupareneid. B 2019 rony Poccus BozoOHOBMIIA
BEITUTATHI B Or0pkeT CoBera EBpOTIEL.

ITomumo BeImeykazaHHbIx coObiTHi ¢ 2014 roma ECITY paccmaTpuBaeT €10 0 3asiBICHUIO YKPawmHBI O TOM,
yro Poccuiickas @epepanus HapymaeT mpaBa 4eloBeKa, B YACTHOCTH MPAaBO HA JKU3Hb, CBOOOIY TepenBKCHUS,
cBOOO/yY CIIOBa M MPaBO Ha CIpaBEIIMBOE CyIONPON3BOACTBO. Poccuiickas denepanys oTpuLaeT JaHHbIE OOBHUHE-
HUS U 3a4BJISIET O TOM, 4To HapoJ KpeiMckoil Pecriy6iuku caM mpuHsuI peleHrne Ha peepeHIyMe O BXOXKIEHUU B
coctaB Poccuiickoit denepanun. Tak ke B paMKax AaHHOTO Jiesa paccMaTpuBaeTcs uck Hunepnanmos o kpyie-
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Huu perica MH-17 nan Jlon6accom. Jlannsiii uck Hunepnanabel Takxke HanpaBwid K Poccun. 1 nexadpst 2020 roxa
ECIIY npunsn pemenne o6 00beAMHEHNN JaHHBIX /1€ B €IWHBIN mporiecc. B pe3ynprare CIOKUBIICHCS TTOIUTH-
YeCKOW 0OCTAaHOBKM B MHpPE CYIIECTBYET BEpPOSITHOCTH, 4TO Poccuiickyro denepainio MpU3HAIOT BUHOBHOW IO
JAHHOMY /Iy ¥ OOSDKYT BBHIIIATUTh KOMIIEHCAlMIo. BO3MOXKHO, YTO AaHHOE pelIeHue, MPHUHATOE B PE3yibTaTe
UCTOJKOBaHMUST HOpPM Oyzaer mpotuBopeunth KoHctutynum Poccuiickoit denepanu v HAHECET CUIJIbHEHIIIMIA
yiepo rocyJapcTBEHHOCTH, CIIEIOBATENbHO, IIOBJIEYET HAapyIIeHHe HHTepecoB rpaxkaan Poccun, Beas Konerury-
st Poccuiickoit @enepanyn sBisieTcsl BRIpa)KEHHEM BOJIM HApOAa M NPUHUMAETCA HCKIIOYUTENIFHO BCEOOIIMM
TOJIOCOBAaHUEM.

IIpenBuns nanHy!0 BO3MOXKHOCTB, Yke B 2015 roxy Koncturymmonnsiii Cyn Poccuiickoit denepanny mpuHsIT
MTOCTAHOBJICHUE O TOM, 4TO NonoxeHuss Koncrutynnu Poccun SBIAIOTCS NPUOPUTETHBIMHU NIPH PeaIn3aliy penie-
Huii EBporneiickoro cyna no mpasam 4enoBeka [2]. B 2020 rogy gaHHOe MoNI0KeHHUE OBLIO BKIIOYEHO B OCHOBHOM
3aKOH U OBIJIO HAAEJCHO BBICUICH FOPUIAMYECKOW CHJIOH, YTO JOJDKHO ITO3UTHBHO CKa3aThCs HA MPAaBOIPUMEHU-
TEJIbHOM MpaKTHUKE.

[TogBoas UTOT BHINIECKA3aHHOMY HYXKHO OTMETHTb, YTO MPHUHATHIC TTONPABKU 00YCIOBIEHB HEOOXOIUMOCTHIO
3aKperuIeHns Tex Win uHbIX npasui B Koncturyuun Poccuiickoit @enepannu. Bonpoc o BHECeHNH AaHHBIX MOJIO-
>)keHUid B OCHOBHOM 3aKOH NPUHHUMAJl HEMOCPEACTBEHHO Hapoi. OOHOU M3 MpeasioKEHHBIX MONPABOK SBIIOCH
JIOTIOJTHEHUE CTaThby 79 B 4acTW peanu3allid PelIeHUH MEKIyHapOAHbIX OPraHOB, MPHUHATHIX Ha OCHOBAHUU HC-
TOJIKOBAHUSI HOPM MEXIYHAapOJHOIO IpaBa. BriroueHue MojoxeHus, 3aKperIsioero BepXxoBeHcTBO KoHeTuTy-
ruu Poccuiickoit @enepanuy Hajl peMICHUSIMA MEKIYHAPOAHBIX OPTraHOB, OOYCIOBICHO COBPEMEHHBIMHU BOTIPOCa-
MU, KOTOpBIE 3aTParkuBalOT MOJUTHIECKYIO COCTABIISIONIYIO XKU3HH CTPaHbl. ['0CyqapcTBO NOKHO 3alIUTUTh ceOs
OT HETaTUBHOT'O BHEIIHEr0 BO3ACHCTBHSA, KOTOPOE Kak Mbl 0003HAUWIIN paHee, aKTUBHO OKa3bIBAETCSI CO CTOPOHBI
MEXKIyHapOIHOTO coobmiectBa. [Ipy 3TOM BCTanm akTHBHO BOMPOC O TOM, YTO FOCYJapCTBO HE MOXKET KapIuHalb-
HBIM 00pa30M H3MEHHTH YK€ COCTOSIBILIMECS MEXKIyHapOIHbIE TPaBoOTHOIIEeHUs. [lonpaBka, BHECEHHAs B CTaTbIO
79 Koucrutyun Poccuiickoit @eneparyy, He IPOTUBOPEYUT 1. 4 cTaThu 15, a MWL JOMOJIHSAET B TOH Mepe, KO-
Topasi HeoOXoIUMa AJIsl OCYIIECTBICHHS TOCYAapCTBEHHON 0€30MacHOCTH.
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IMPOBJIEMbBI BOCIIUTAHUA U UCITPABJIEHUS TPECTYIIHUKOB
B HICTOPUYECKOM KOHTEKCTE

AnTnnos A.H., KaHIUIAT IOPUIHYECKUX HAYK, TOLEHT,
BeJAYIIUI HAYYHbIH COTPYIHHUK,

Jlecuukos I'.10., nokTOp IOpUANYECKHX HAYK, IPodeccop,
IJIABHBIN HAYYHBIH COTPYIHHK,
HayuHo-nccienoBaTebCKUi HHCTUTYT

DenepasbHOI C1yK0bI HCIIOJTHEHUSI HaKa3aHuil Poccun

AHHOmMauus: 6 cmamve paccmampuéaromcs Haubosee 8adicHvle no3uyuu opesHux urocogos Apucmomens,
Kongyyus, Ilnamona u Coxpama, nocaydcuguiue 06a308biMu OCHOBAHUSMU Ol NOHUMAHUSL POIU U Mecmd
Haxazauus 6 dcuztu obwecmea. Ouiyujenue eyHOCMU U He3blOAeMOCMU UCMUH ObIMUSA nepedaemcs u3 0OHUX
evicKkasvlganull @unocoghoé 6 Opyeue, uepe3 6eka, 6 Haute epems. Hakxasawue, 6 KowmeunHom umoce, He
BOCINPUHUMACTICSL YENI0BEYECHBOM MOJILKO KAK dMAan, NPeKpawjanuuil npecmyntyro desmenvHocms. 30ech 6ce20a
ecmb  Mecmo JHCANOCMu, MUIOCEPOUId, UCHPAGIEHUIO, GOCHUMAHWIO, Hadedcde. H3meHeHue omuowenus K
HAKA3aHuio, e20 OdalbHelulee pazsumue Kak Nnpago8o2o UHCMUMYMA, CE3aAHO C POCMOM O0OWECHMEEHHO20
CO3HaHUA, ¢ ocaabnenuem penucuo3no2o mviuieHus. QOvsACHeHUe NPecmynHo20 NO8eOeHUs. MONbKO C 6blCOMbl
PENUSUOZHBIX NOCTYIAMO8 OKA3bIBAENICSL 8 KAKOU-MO Nepuood 00uecmea HecKoIbKO HOBEPXHOCMHBIM U HAUGHBIM.
B cmambe nocrnedosamenvho ananuzupyemcs cumyayus ¢ UsMeHeHUueM OMHOUIeHUsT 0OWeCmea K 0CYHCOeHHOMY
NPEeCMYNHUKY. O NOJIH020 6e3pasiuyus K e2o cyobbe — 00 NOCMENneHH020 8bICMPAUBAHUSL CUCTNEMbL 60OCHUMAHUS U
UCNPABIEHUsL 8 PAMKAX UCNOJHEHUST HAKA3AHUSL.

Tloopobro paccmampusaiomesi Hekomopwvie Kiouesbie H00X00bl K GOCHUMAHUIO U UCIPAGIEHUIO NPECTYNHUKOS,
umMesuie MeCmo HA PAHHUX dManax paszeumusi eocyoapcme 6 lpesnem mupe, 6 Poccuu 6 snoxy npoceewjernus,
Cosemckom Coroze u cospemennoii Poccuu, cpasHumenvHulll aHAIU3 KOMOPbIX CYUeCMBEHHLIM 00pa3om
akmyanusupyem npooiemy yeneil npuMeHenus Y2ol06HbIX Hakazanuu. OmoenbHble KOHYenyuu no Ucnpasienuo u
NepesoCNUMAnUI0  JUY, OCYICOCHHbIX 34 COBEPUICHHbIE NPECMYNWICHUs, PACCMAMPUBAIOMCS 6 KOHMeKCme
B03MONCHO20 NOTHOYECHHO20 8038PAMA ObIGUIC20 OCYHCOCHHO20 8 00WeCmeE0, 8 UCIPASUMENbHBIX VUPEHCOCHUSX
nomyuaem pazeumue KaxK CamoCmosimenbHoe HanpasieHue neHUmeHyuapHas nedazo2uxd.

Knrouesvie cnosa: npumysicoenue, ybedxcoenue, 6OCRUMAHUE, UCHPAGIEHUe, NPOOAEMbl, HAKA3AHUE, Yenu,
KOHYenyuu, peaiu3ayus, NeHUMeHYuapHas nedazocuxa

PROBLEMS OF EDUCATION AND CORRECTION OF CRIMINALS
IN THE HISTORICAL CONTEXT

Antipov A.N., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Leading Research Officer,

Lesnikov G.Yu., Doctor of Juridical Sciences (Advanced Doctor), Professor,
Chief Research Officer,

Research Institute
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Abstract: the article examines the most important positions of the ancient philosophers Aristotle, Confucius,
Plato and Socrates, which served as the basic foundations for understanding the role and place of punishment in
the life of society. The feeling of eternity and inviolability of the truths of life is transmitted from one sayings of phi-
losophers to others, through the centuries, in our time. Punishment, ultimately, is not perceived by humanity only
as a stage that stops criminal activity. There is always a place for pity, mercy, correction, education, hope. The
change in the attitude towards punishment, its further development as a legal institution, is associated with the
growth of public consciousness, with the weakening of religious thinking. Explaining criminal behavior only from
the height of religious postulates turns out to be somewhat superficial and naive at some period of society. The ar-
ticle consistently analyzes the situation with the change in the attitude of society towards the convicted offender:
from complete indifference to his fate - to the gradual construction of a system of education and correction within
the framework of the execution of punishment.

Some key approaches to the education and correction of criminals that took place at the early stages of the de-
velopment of states in the Ancient World, in Russia during the Enlightenment, the Soviet Union and modern Russia
are considered in detail, a comparative analysis of which significantly actualizes the problem of the goals of apply-
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ing criminal penalties. Separate concepts for the correction and re-education of persons convicted of crimes are
considered in the context of a possible full return of the former convict to society; in correctional institutions, peni-
tentiary pedagogy is developing as an independent direction.

Keywords: coercion, persuasion, education, correction, problems, punishment, goals, concepts, implementation,
penitentiary pedagogy

[Ipobnembl BOCIIMTaHUS U UCHPABJICHUS MIPECTYITHUKOB UMEIOT AaBHIO HCTOpHIO. [lepBble MoJo0HbBIE YITOMHU-
HaHMS MBI HaXxoAuM B Tpynax Apuctotens, Koudymus, [lnarona, Cokpara, a Takke pspa apyrux ¢uiaocodos
IpeBHEro Mupa. B onpeneneHHoN cBOel YacTH, OHM U ceidac HE yTPaTUIIM CBOEH akTyalbHOCTU. Tak, IpeBHErpe-
yeckuid puiocod Ilnaron, yuennk Cokpara U yuuTesb ApUCTOTENs], pacCMaTpUBall HAKa3aHUE KaK IPOLECC, KOTO-
pBIli IPUBOAUT K TOMY, YTO OHO «... JieJlacT HaKa3blBaeMOro JHOO JTydiuM, TM00 MEeHee MCIop4YeHHBIM» [1, C.
364]. OcHoBHO# 1enbl0 Haka3aHus y [lmaToHa BeIcTynaeT BocnuTanne u nmpoduiakTiuka. B cBoux paboTtax oH mu-
cai: «KTo crapaercs Haka3bIBaTh CO CMBICIIOM, TOT Ka3HUT HE 3a MPOIIoe 0€33aK0HNE — BeJb HE IIPEBPATHUT XKE OH
COBEpILIEHHOE B HECOBEPIIMBIIEECS, — HO BO UMsI OyJIyIIEro, YTOOBI CHOBA HE COBEPIIMJI MPECTYIUICHUS HU 3TOT
4eJIOBEK, HU JIPYToH, TS Ha 3TO HakazaHue» [2, c. 433-434]. IpeBuuii ¢puocod yTBepkaan, 4To J0OpoAeTeNb
MOYKHO BOCIHTAaTh, HO HAYMHATh 3TOT MPOLECC HAAO C AETCTBAa M HaKa3blBaTh 3a Majeillee OTCTYIUICHHE OT HeE.
Jlrozme#t, He MoAAAIOMIMXCA BOCHHUTaHMIO, [1MaToH mpeasaran moABepraTh mTpadam, modosM, HE MCKIOYal OH
npumenenue cMeptu [ 1, €. 376]. Ero yoexaeHue, 9To «... CyIIECTBYIOIINHI 3aKOH JOJDKEH MPUHYIUTH MPECTYITHH-
Ka OOJbIlIe HE COBEPIIATH MOAOOHBIX IMOCTYIIKOB IO J0OpOH Boie TMO0 cOBepIIaTh WX B MEHbIIEH cTereHu» [2]
OCHOBBIBAJIOCH Ha PE3YJIbTaTax MIPOBEACHHBIX UCCIICIOBAHHM.

Apucrorens, pa3BuBas yuenue [lnaToHa, Takxke moadepKuBall CyIIECTBEHHYIO POJIb KaK HaKa3aHUs, COM3Mepsis
CTETeHb OTBETCTBEHHOCTH C MOJyYEHHON OT MPECTYIUIEHHUS «... BHITOJON U yI0BOJILCTBHEM» [3, C. 78], Tak U BoC-
NHUTaHUs, YTO, IO €T0 MHEHHIO, TOJDKHO SIBJIATHCS OCHOBOM HakazaHus. OH ObuT yOeXIEeH, YTO MPECTYITHUKOM Ye-
JIOBEK CTAHOBUTCA IO CBOEH BOJIE, OTMeUasi MIPU 3TOM, YTO B MOMEHT COBEPILICHHUS MPECTYIUICHUS «... OyX €ro
JIOJDKEH TOCIOJCTBOBATh HaJ Teaom» [3, C. 78], ciaemoBaTenbHo, IS UCIPaBICHUS HEOOX0IMMO BO3ICHCTBOBATh
MMEHHO Ha Hero. ApHUCTOTeNb MpeAsiarai UCIoIb30BaTh Il JOCTIKEHHS pe3yiibraTta o0ydeHue, a TakkKe «... Ha-
rpaabl U HaKa3aHUsD).

K nmorpebHOCTH coueTanusi yOexkIeHUS U NPUHYKIECHHUS, APUCTOTENb TPUILIEI, aHATU3UPYS TIOCTYIIKU JIO/IEH.
[Ipu 3TOM OH HE MoABEepraj; COMHEHHMIO M BBIBOJ O TOM, YTO OJHOM CHCTEMBbI YOEXKIeHHs MOpOi ObIBaeT HEloOCTa-
TOYHO, MHOT'HX OCTaHaBJIMBAET B IIOPOKAxX TOJIBKO CTpax mepen HakazaHueM. OH mucan: «Hakasanue noimkHO ve-
JIOBEKA 3aCTaBUTh CTPaAJaTh, TaK KaK HaKa3aHUE SIBIISIETCS JICKAPCTBOM, MTPOTHUBOSTUEM TIPOTUB TTOpoKay [3, c. 153].

B Poccum Ha Bompockl HCIpPaBiIeHUs] MPECTYHUKOB BIIEPBbIE OOpATWIM BHAUMAaHHE B 3IOXY MPOCBEIEHHOTO
abcomrotm3ma. B 1767 rony Exarepuna 1, cinemyst MbIcisaM «BobHOAYMHOW» EBpomsl Toro Bpemenu, B «Hakaze»
[4] roBOpHUT 0 HEOOXOIMMOCTH M3MEHEHHS TMOJX0/Ia K 3aKIIOYEHHBIM, MPU3BIBACT «... IPUHECTH B TEMHHIIBI Ka-
JIOCTh, COCTpajaHue U 4denoBexontoduey. [lpoiiger moutn cro net, kak B 1846 romy Bo ®Ppankdypre-Ha-Maiine
COCTOUTCS NepBBIH MeXXIyHapOoIHBIN TIOPEMHBIN KOHIpecc, Ha KOTOpOM OyIyT pacCMOTPEHBI HauOonee akTyalb-
HbIE BOIIPOCHI UCIIOJIHEHHS YTOJOBHBIX HAaKa3aHUH, COCTOSHUE OCYXIEHHBIX B MECTaX NMPHUHYAUTEIHLHOIO COAep-
JKaAHUS.

[Ho3nnee C.B. [lo3upimeB HanumeT: «TIOPbMBI CYIIECTBYIOT C JABHUX BPEMEH, IIPH 3TOM «... MPEIMETOM 00-
Jiee WM MEHEe CepPbEe3HOro OOIIECTBEHHOTO BHUMAaHUs, 0OBEKTOM HAYYHOT'O M3YUEHHs OHHM CTalX HE paHee KOHIa
XVII, navana XIX Bekay [5, C. 46].

B noxmane, moaroroenennom Komuccueit ['ocymapcrsennoro CoBeta mo TIOpeMHBIM mpeodpaszoBanusM B 1880
roJy 1o pe3yjibTaTaMm OOCIIeIOBaHHS MECT 3aKJIIOUYECHUS], yKa3blBanoch: «llomHelmas mpa3qHOCTh B TEYEHUE MPO-
JIOJDKUTETHHBIX CPOKOB, YHUUTOXKAET B MPECTYIMHUKAX MPUBBIUKY K TPYAY U TIOCTEIIEHHO MPUBOJUT HX K MaJICHHIO
HPaBCTBEHHOMY W COBEPIICHHO M3HEMOXEHUIO Qr3ndeckoMy. Takke K HPABCTBEHHOMY U (PH3HUYECKOMY H3HEMO-
YKEHHIO IPUBOJUT TO OOCTOSTEILCTBO, YTO BCE MECTA 3aKIIOYCHHUS 3HAUNTEIILHO TIePenoNHeHb! JTroapMu. [Ipu aTom
TIOPEMHBIE CMOTPHUTENH ... HE TOJIBKO HUYEM HE 3aMHTEPECOBAHBI OJIIOCTH 32 HPABCTBEHHBIM YJIYYLICHHEM JIOBE-
PEHHBIX UM JIIOACH, HO B OOJIBIICH YacCTH HE CIIOCOOHBI Take K dTOM POJIM: HUYTOXKHOE JKajoBaHue B 185 py0. B
ToJ, He 00ECIIEUMBAET MX JaKe JKU3HEHHBIX MMOTpeOHOCTEM» [6, C. 65-66].

HecmoTtpst Ha TO, 4TO B TaKMX YCIOBHUSIX BBDKHBAHUS, CIOXKMBLIMXCS B TIOpbMax Poccuu, roBOpUTH O KakOM-
1100 BOCIIMTAHUHU IIPEACTABIIAIOCH BO3MOXKHBIM JIMIIb OTHOCUTENBHO, IOCTEIIEHHO 3ap0OXKIaeTcsl NEHUTeHIMapHast
Ie1aroruKa.

3 monsa 1890 roma B Poccun B Cankr-IlerepOypre cocrosuicst yxe 1V-it Mexaynaponusiii Tropemusliii Kon-
rpecc, OCHOBHBIE HJIEH KOTOPOro Bouuid B «CBOJ YUYpeXICHHH M YyCTaBOB O COAEPKAIIMXCS MOJ cTpaxkei» [7],
Cpea KOTOPBIX OBLIM M paccMaTpuBaeMble B CTaThe BONpochl. HeoOXoauMO OTMETUTh BKJIAJ BBIAAIOIIMXCA PyC-
CKUX YYEHBIX, TUcaTeNIed, KOTOphIe B TOW MM MHOH Mepe OTpa3uiu IMpoOiIeMbl MPECTYITHOCTH B CBOUX HPOH3BE-
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JICHUSX, YTO, HECOMHEHHO, OKAa3aJI0 BIIMSHUC HA aKTyaIM3alui0 oOpaiieHus K HpaBCTBCHHBIM HaudajaM YeOBeKa,
dhopmupoBanne cuctemsl Bociutanusa. Cpenn aux: B.I'. bemmnackuit, A.U. I'epriien, ®.M. [JocroeBckmii, A.H. Pa-
mumies, JI.H. Toncroit, H.I'. UepnbimeBckuii. OCHOBOTIOIOKHUKOM ITIEHUTCHIIMAPHOH MeIaroruku B cepennte XIX
Beka B Poccun cranu U. 5. @otinunkuit u A4 Tepa.

ITocTenenHo HaMeTUIACh TEHACHIIUS CMEHBI KapaTelbHOUM MOTUTHKU TOCYIapCTBa, CKIAIBIBAIOIICHCS BEKaMH,
B CTOPOHY YCHJICHHS BOCITUTATEIFHOTO BO3ACHCTBUS U OpraHU3aIiy paboTh C 3aKITFOUEHHBIM.

B VYronosHoMm konekce 1922 rona [8] B kauecTBe OCHOBHBIX IIeJiei Haka3aHUs 0003HAYCHO UCTIPABICHHE H Iic-
peBOCIIUTaHUE OCYKJIEHHBIX. OHAKO, YUYUTHIBAS MOIUTUUECKYIO CHUTYAIIHIO, CIOXKHUBIIYIOCS B COBETCKOM TroCy-
JIapCTBE TOTO BPEMEHHU, )KECTKUE YCIIOBUS CTAHOBJICHUS U PA3BUTHSI CTPAHBI, MACCOBBIE OJUTHUYECKUE PENPECCUU,
MPOUCXO/ISIINE B TPHUAATHIE-COPOKOBBIE TOABI MPOIILIOTO CTOJIETHS, B MECTaX JIMIICHUsT CBOOOJIBI YEeTKO 0003Ha-
ymachk auddepeHimanys aui, oTOBIBAIOIINX HAKa3aHUE 32 OOINCYrOJIOBHBIC NPECTYIICHHUS U MPECTYIUICHUS 110
MOJUTHYECKAM MOTHBaM. JTO HE MOTJIO HE OTPa3WThCA Ha CIOCO0axX W CPEACTBaxX MOCTHKEHHS MOCTaBICHHBIX
YTOJOBHBIM 3aKOHOM LIETIEH.

B ITocranosnenun LIK KIICC ot 12 mapta 1954 rona «O06 0CHOBHBIX 3aauaX MUHHCTEPCTBA BHYTPSHHUX I
CCCP» [9] nana HeyIoBIE€TBOPUTENIbHAS OIIEHKA OPTaHU3aIluH JAEATEIbHOCTH UCIIPAaBUTENIbHO-TPYAOBBIX Jlarepei,
yKa3aHO Ha HEOOXOAWMOCTh HaBEACHHWS MOPSAKA, B TOM YHCJIE B BOMPOCAX IMEPEBOCIUTAHUSA, TPYIOBOTO UCIIONIb-
30BaHMSI 3aKITIOUEHHBIX, BO3BPAIICHHS MX K YSCTHOU TPYIOBOM KU3HHU.

B xoTopbIii pa3 mpoucxoauT oOpalleH|e K CPeICTBAM BOCIIMTATEIBHOIO Bo3eicTBus. B 60-¢ ronbl XX Beka B
UCIIPaBUTENbHBIX YUPEXKICHUAX IMOIYYAeT Pa3BUTUE KAK CAMOCTOSATEIBLHOE HAIpaBlICHUE NMEHUTCHLHUApHAs Mena-
roruka, HanOoJee SpKUMH npeacTaButesiMu kotoport 0putn H.A. Ctpyukos, b.C. YTeBckuit u agpyrue.

3aBepiicHre XX BeKa 03HAMEHYETCS TEM, UTO OTPSJI OCYKJICHHBIX OOBSBIACTCS IICHTPOM BOCITUTATEIBHON pa-
0OThI, aKTUBHO (h)YHKIIHOHUPYIOT CaMOJICATENIbHbBIC OpraHU3aIMU OCYK/ICHHBIX, TIPOJIBUTACTCS UACS IO CO3IaHUI0
CHUCTEMBI COLMANBHBIX TU(PTOB. OMHAKO ATOT MEPUO ATUTCS HeMoNTo. Yike B Hauane XXI Beka Bce BO3BpamaeTcs
«Ha KPYTH CBOS». OPraHU3alvs padOThl B OTPsijie — K MpekHEH (hopMe, caMOIesATe/IbHbIC OpraHU3aIMKA OCYK/ICH-
HBIX JIMKBUAUPYIOTCS, KaK TOJTHOCTBIO Ce0sl TUCKPEAUTUPOBABIIKME, CUCTEMA COIMANILHBIX JIM(TOB, TaK U HE TOY-
YaeT MOJOKUTEIBHOTO 3aKPEIUICHUS M0 MPUYKUHE «OJHOHAMNPABICHHOCTH UX ABMKEHUSY, 3aIlyTAHHOCTH, YaCTHY-
HOTO IOBTOpPA YK€ CYIIECTBYIOUIUX IPABOBBIX HHCTUTYTOB.

Takum 00pa3oM, ¢ MOMEHTa oOpalieHus BHUMaHus B Poccuu k mpoOiiemMaM TIOPEM OCYIIECTBIISIIMCH JIMIIb
MEPMAHEHTHBIE TOMBITKA UCHOJIb30BAHUSI MEP BOCIUTATEIBHOIO BO3ACHCTBUS I JOCTHMKEHUS LIeJIeH HaKa3aHus,
Jienath BEIBOJ 00 3 (EKTUBHOCTH, KOTOPBIX, MOXKHO TOJIBKO B OTpeeTICHHbIE BPEMEHHBIE TIEPHUOIbI Pa3BUTHS TO-
CyJlapcTBa.

B neiictByromem yrojgoBHOM Konekce Poccuiickoit denepamnun meny NpuMeHEHUsT Haka3aHUu 0003HAYEHBI KaK:
BOCCTAaHOBJICHHE COLIMAIBHON CHPaBEJIMBOCTH, UCIIPABICHUE OCYKICHHOTO U MPEIyHpeKICHUE COBEPIICHUS HO-
BBIX IpecTyrieHui (4acte 2 ctarbu 43 YK POD).

IlpoBeneHHBIN aHANIM3 peayM3alliyl  IeJiel Haka3aHWs Ha pPa3IUYHBIX dTalmax pa3BUTHSA YTOJOBHO-
UCIIOJIHUTEIbHOM CHUCTEMBI IOKA3bIBAET:

HEOTIPEIeTICHHOCTh, O0YCIIOBIEHHYIO OTCYTCTBUEM UYETKUX KPUTEPUEB M TOKa3aTelneil 3¢ (heKTUBHOCTH OLIEHKU
JIOCTIKCHUSI 3aKPETUICHHBIX TIEJICH;

HEOJTHO3HAYHOCTh TIPY UHTEPIPETAIINN 0003HAYCHHBIX IIeIIeH;

YCMOTPUTENBHBIM XapaKTep NPaBONPUMEHUTENbHON NPAKTUKY, 3aKOHOATEIBHO 3aKPEINICHHBIN B paMKax per-
JaMEHTAITNH! ACSITEILHOCTH Psia TPaBOBBIX HHCTUTYTOB [10].

Pa3pabarbiBaroTcsi pa3inyHbIC METOAMYECKUE U OPraHU3allMOHHBIC JTOKYMEHTBI, Ui MX peaju3alliy 3aJeucT-
BYETCS 3HAUYUTEBHOE YKCIIO0 PAOOTHUKOB YTOJIOBHO-UCTIONHUTENbHOU cucTeMbl Poccuiickoii deneparnu, HO KOH-
CTaTUPOBATHh KaKWe-IMOO CYIIECTBEHHBIC U3MCHEHUS B JAHHOM HAMPABICHUW TPEICTABIISIETCS KaK OTHOCUTEIEHO
CJIOKHBIM, TaK W MPEXKICBPEMCHHBIM.

Crioco0bl ¥ TOJIXO/BI, MO3UITHOHUPYEMbBIE YUCHBIMU-(priocodamu JIpeBHEro mMupa, y4eHbIMU U TPAKTUKAMU
XX Beka B OOJNBIIMHCTBE CBOEM OKa3aJ¥Ch HE TOJNLKO HE BOCTPEOOBAHHBIMU, HO U HEMTPUEMIIEMBIMHU, 32 UCKITFOYE-
HUEM BOCCTAHOBJICHHSI IEMOKPATHICCKUX HAYaJI, TPUHIUIIOB TyMaHU3Ma.

DTOT BBIBOJ OATBEpKAaeT chopmupoBanimasics B 2015 rogy nmapaaurma HCIIOTHEHHS YTOJOBHBIX HaKA3aHUM,
KOTOpas elie OOJIbIIe Cy3uiIa BO3MOXXHOCTH BOCITUTATEILHOTO BO3ICHCTBUS HA OCYKJICHHBIX. B34ThIi Kypc Ha co-
OJro/ieHNe MpaB U 3aKOHHBIX WHTEPECOB JIMII, COACPIKAIIUXCSA B YUPEKICHUSIX YTOJIOBHO-UCTIOTHUTEIHHON CHCTeE-
Mbl Poccutickoit ®enepanu, MUHUMHU3AIUS TPAaBOBOTO, TPYJOBOIO W HPABCTBEHHOTO BO3JIEUCTBUS HA JIWII, CO-
JIEPKAIIUXCST B MECTaX MPUHYAUTEIHHOTO COJCpXKaHus, (PaKTUYCCKH MPEIONPEISIIN Heo0s3aTeIbHOCTh TaKO-
BBIX, YTO HAIILJIO OTPAKCHHUE MPU MOHUMAHUU CTEIICHU UCIIPABJICHUS OCYXKICHHOr0. B yCclnoBusix OTCyTCTBUS ACH-
CTBEHHOH CHCTEMBI MOCTIEHUTEHIMAPHON COLMAIN3al1U, COOTBETCTBYIOIIMX IMOKA3ATENCH OLEHKU ITOCTHXKECHUS
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1eNiel MPUMEHEHUsT HaKa3aHWW, HEONPEACICHHOCTH KCIIOJIb30BaHUsl 0a30BOM COCTABISIONICH B BUIC MPUHYKIC-
HUSI, MOYKHO JIUIIIh CBHJETEIHCTBOBATH TOJIBKO 00 M30JIALIMHY MPECTYITHUKA Ha ONpeelieHHOe BpeMst U3 00IecTBa.

B 3axirouennn HEOOXOIUMO OTMETHTH, YTO JUHAMHYHO M3MEHSIOIIEeCs OOIIECTBO U TOCYAapCTBO IMpenompe-
JISJISIFOT COOTBETCTBYIOIIHE MPOIIECCHI MPAKTUYECKH BO BCEX cpepax JCATEIBHOCTH, B TOM YHUCIIC M B UCIIOJHCHUU
YTOJIOBHBIX HakazaHui. OmHako 3((HEKTHBHOCTh BOCIUTATEIHLHOTO BO3JCHCTBUS HA OCYXKJICHHBIX, pealn3aius
1eJIeii MpUMEeHEeHHS HaKa3aHUH TOJTHOCTHIO 3aBUCHUT OT aICKBATHOCTH DTUX M3MCEHEHHIA.
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YCTAHOBJIEHUE U OCITAPUBAHUE OTHOBCTBA U MATEPUHCTBA
IIPU TIPUMEHEHUU METOJA CYPPOI'ATHOI'O MATEPUHCTBA

IInnunenxo M.C.,
Mronunckmii A.A.,
JanbHeBocTOYHBIN (enepaibHbIi YHUBEPCUTET

Annomauus: ¢ Hacmosiyel cmamove UCCIeOYemcs NPodaeMbl PA3PEUenst CNOPO8 NP YCMAHOGIeHUU U OCHA-
PUBAHUS OTNYOBCNEA U MAMEPUHCINEA NPU NPUMEHEHUU Memooa cyppo2amno2o mamepuncmea ¢ Poccuu. Ha cezo-
OHAWHULL OeHb CYWeCmEyem pasHoobpastble MEeXHON02UU, NPU ROMOUWU KOMOPLIX MONCHO peuiums npooiemvl ¢
b6ecnnoouem. OOHUM U3 MAKUX MemOO008 AGNemcs cyppo2amnoe mamepuncmeo. QOHAKO ¢ NOSAGIEHUEM MAKUX
Ccnocob08, 8O3HUKAIOM NPOOIEeMbl UX 3AKOHOOAMENbHO20 ypezyauposanus. Poccuiickas Dedepayus y3akouuna
CYppoO2amHoe MAMepuHcmeo, YCmanoeue npu 3mom NPUOPUMEnHoe Npaso Cyppo2amHoil Mamepu npusHame ceos
3aKOHHOU Mamepbio pebenka. Omciooa 803HUKAEM PUCK Ol NOMEHYUATIbHBIX POOUMeNell, KOMopble UCHOb3VIOMm
MEMOO CYpPpOamHO20 MAMEPUHCMEA OJis 020, YMoObl peuums ce00 NPObIeMy ¢ HeBO3MONCHOCbIO UMEMb de-
meii. Tlozuyus Hawel cmpansl no nepeoaue pebenka om Cyppo2amHoi mamepu e20 GUOL02UYeCKUM POOUMENAM 6
HACMOSUWUTL MOMENM He YOOBTIeMBOPsiem NOMPEOHOCAM COBPEMEHHO020 00Uuecmea U udem 8 paspes ¢ 3aKOHHbIMU
unmepecamu pebenka u e2o 2enemuyeckux pooumernetl. Omciooa 803HUKAem psi0 80NPOCO8, CEA3AHMBIX C 3AUUNOU
npae yKazauHvx auy. B oannoil cmamee maxoice paccmampusaiomces 6apuanmsl RPA06020 Peyiupo8aHus 60Npo-
ca YyCMano8neHus U OCNAPUSAHUS MAMEPUHCINEA/OMYOECMEA NPU 3AKIIOYEHUU 002060PA CYPPOLAMHO20 MAMEPUH-
cmea 8 cmpanax GAuUNCHe20 3apydexCchs U Npedaazaromes 8apuanmol pewenis 0annol npobiemvl 6 Poccutickoil
Dedepayuu.

Knrouesvie cnosa: cemeiinoe npaso, cyppo2ammuoe MamepuHcmeo, 002060p CyppoOamHo20 MAmepuHcmed, npo-
ucxosicoeHue pebenka, Omyo8cmeo U MamepuHcmeo

ESTABLISHING AND CHALLENGING PATERNITY AND MOTHERHOOD
WHEN USING THE SURROGATE MOTHERHOOD METHOD

Pilipenko M.S.,
Tsyulinskiy A.A.,
Far Eastern Federal University

Abstract: this article examines the problems of dispute resolution in establishing and challenging paternity and
motherhood when using the surrogate motherhood method in Russia. To date, there are a variety of technologies
that can be used to solve problems with infertility. One of these methods is surrogate motherhood. However, with
the advent of such methods, there are problems of their legislative regulation. The Russian Federation has legal-
ized surrogacy, while establishing the priority right of the surrogate mother to recognize herself as the legitimate
mother of the child. Hence, there is a risk for potential parents who use the method of surrogacy in order to solve
their problem with the inability to have children. The position of our country on the transfer of a child from a sur-
rogate mother to his biological parents at the moment does not meet the needs of modern society and goes against
the legitimate interests of the child and his genetic parents. This raises a number of issues related to the protection
of the rights of these persons. This article also discusses the options for legal regulation of the issue of establishing
and challenging maternity/paternity when concluding a surrogacy contract in neighboring countries and offers
solutions to this problem in the Russian Federation.

Keywords: family law, surrogacy, surrogacy agreement, child origin, paternity and motherhood

B coBpemeHHOM Mupe cTaii 0CO00 MOMYJIIPHBI BCIOMOTaTeIbHBIE TEXHOJIOTHH, 00eCICUYNBAIOIINE PEMTPOLYK-
nuio (manee — BPT), momoratomie MHOTHM CEMbSM pemaTh IPoOIeMbl, CBA3aHHBIE C HEBO3MOKHOCTBIO HMETH Jie-
teit. OnHaKo yKa3aHHBIC IOCTHXKEHHSI COBPEMEHHON MEJIMIIMHBI MTOPOXKIAIOT TAaKXKe MPOOJIEMBbI B TIPABOBOM PETy-
JUPOBAaHUM YKa3aHHBIX METOA0B. OHUM M3 aKTyaJbHBIX BOIIPOCOB B COBPEMEHHON IOPUINUECKOMN MPAKTUKE SABISA-
eTCsl YCTaHOBJICHHE M OCIapHBAaHUE OTI[OBCTBA/MATEPUHCTBA MPH HCIIONH30BAHUM METOJIa BHEAPECHUsST dMOpPHOHA
JKEHIIWHE, HE SBJISIONIENCS TeHETHIECKUM POAUTENIEM (CyppOTaTHOE POJUTEIHCTRO).

3aKOHHOCTh CypporaTHoro MarepuHctsa B PO tenepp He ocmapuBaercs. OHO TOMYCTUMO Ha JTOTOBOPHOW OC-
HOBe. B ponu mpeamera cornameHus BBICTYMAeT Hpouecc OepeMeHHOCTH (BBIHALIMBaHUE) U poAoB. CTopoHaMu
JIOTOBOpA CTAHOBSATCS CypporaTHas MaTh W 3aKazyuk(w). Takyke BTOPON CTOPOHOW MOXKET SIBIATHCS JKEHIIHWHA, KO-
TOpasi He B COCTOSIHUM CaMOCTOSITEIBHO MPOMTH mepros OepeMEeHHOCTH B PoAnTh. PojcTBeHHast CBs3b pebeHKa ¢
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CYpPpOTaTHOM MaTepblo UCKI0YaeTCss. TO 00ecIeuynBaeTcsl TeM, UTO SHIEKIeTKa N3HaYalbHO He MOJIyveHa U3 ee
opraHusma.

Opnnako Poccuiickoe 3aKOHOAATENbCTBO CyOBEKTOM POJUTENBCKUX MPAB MPU3HAET CYypPPOraTHYIO MaTh,  HE re-
HeTndyeckux poaurteneid. Mcxoas uz 4. 4 cr. 51 CK P® B ciyuae mosiBieHHs Ha cBeT peOCHKa B pe3ysbTaTre Mc-
MOJIb30BaHUs YCIIYT CyppOTaTHOM MaTepH, 3aKa34MKH JOJKHBI OJTYYUTh COTJIaCHE KCHIIMHBI, BRIHOCHUBIIEH U PO-
JuBILIEH peOeHKa Ha 3alMCh UX B KauyeCTBE POAUTENICH B NOKYMEHTax O POXKIACHHMHU. Ecim poxKeHuIa OTKaKeTcs
JlaBaTh Takoe Corjacue, Cop O MaTepUHCTBE OyJeT pellleH B MOJIb3Yy CypporaTHoOW mMarepu. Taxke cynpyru, 1aB-
HIMEe COTJIacHe Ha UMILIAHTAIMIO SMOPHOHA IPYTOi JKEHIMHE, a TaKKe CypporaTtHas MaTh He BIpaBe MPH OCHapH-
BAaHMM MaTEPUHCTBA U OTLOBCTBA I10OCJE COBEPILICHHUS 3aIMCU POAUTENCH B KHUIE 3alHUCEil POXKICHUN CChUIAThCA
Ha 3TH 00CTOATENbCTBA [1]. ABTOPBI CUUTAIOT, UTO JaHHAS MO3UIIHS HECTIPABEAINBA, TOCKOIBKY JTHIA, 3aKIFOTHB-
M€ JOTOBOP C CyppOraTHOI MaTepblo, PACCUUTHIBAIOT HA TO, YTO OHU CMOTYT B JaJIbHEHIIIEM peann30BaTh CBOU
POAMTENbCKYE NIPaBa B OTHOLICHUN peOEHKa, POAMBLIEIOCS B PE3YJIbTATE€ CYppPOraTHOIO MaTepUHCTBA, HO HOPMEI
POCCHIICKOT0 3aKOHOJATEIbCTBA HE 3ALMUIIAIOT IIpaBa TaKUX poauTeneil B mosHoH mepe. OHU CMOTYT OCYIIECT-
BUThH CBOU POAUTEIBCKUE MPaBa TOIBKO MOCIE JaYM COTJIacHs CyppOraTHOM MaTepH.

Takxe BO3HHKAeT BOIPOC, MOXET JIM JIOTOBOP, 3aKJIIOYAEMBIH MEXAY 3aKa3yMKaMU U POKEHUIIEH peluTh B
JalbHEeHIIeM NPUHAUICKHOCT, peOEHKAa M pa3pelIuTh CIOp 00 YCTaHOBJIGHHMHM MM OCIApUBAHUM OTLOBCT-
Ba/MaTepHHCTBA. Bo-TiepBbIX, 3aKOHOJATENb ONMPEACIHI TTIABEHCTBO TMPaB POKEHHUIIBI OTHOCUTEIHHO BHIHOIIEHHO-
ro pebenka. JIumb ¢ ee coryiacusi 3aKa34MKOB MOTYT IPU3HATH POAUTENsIMH. Bo-BTopbiX, KOHCTUTYIMOHHEIH Cy/
MCTOJIKOBAJI 3TO MPAaBUJIO Ooiee MIMPOKO, YKa3aB, YTO 0053aTEIBHOCTD €€ COrNacks Ha MCIIOJHEHUE NOA00HOM 3a-
IHCH B IOKYMEHTaX O POXKICHHU CBHICTEIBCTBYET, O €€ MpaBe 3amucarh ce0si MaTepblo pedeHka, 00ycIoBIrBas
TEM CaMbIM JIJIS KCHIIUHBI, POJUBIICH peOCHKa, paBa U o0s3aHHOCTH MatepH [9]. CiemoBaTenbHO, MPOCICKUBA-
eTCcsl HIYTOKHOCTh YCJIOBHSI COTJIAIICHHS, B COOTBETCTBHU C KOTOPBIM POXKEHHUIA 00s513aHa OTIaTh HOBOPOXKICHHO-
ro 3aKa34riKaM U COIVIACUTHCS HAa BHECEHHE 3aIllMCEH B JOKYMEHTax PeOeHKa O ero reHeTnieckux poauressix. Ilo-
Jno0HOe ycnoBue OyJeT MPOTUBOPEUUTh 3aKOHOAATENLCTBY PO M MOXKET paclieHMBaThCS CYJOM KaK OrpaHH4eHHUE
npaBa pOIUTEIBCKOr0 MpUOpHTETa poskeHUIBL. Tarke Yekynae C. C. oTMeuaeT, 4To peOeHOK HE MOKET SBISTHCS
NPEAMETOM CHEJKH [0 PACCMaTPUBAEMOMY COTJIALICHHUIO, TI03TOMY IOJIOKEHUE, YCTAaHABIMBAIOILEE 003aTEIbCTBO
CYppOTaTHOM MaTepH O nepefadye peOeHKa 3aKa3uhkaM sBsieTcss He3akOHHBIM [8]. CoruamieHne o cypporaTHoM
MaTepHHCTBE 00J1aJaeT CBOUMH OCOOEHHOCTSMHU: OHO HOCHT PHCKOBOHW XapakTep Jjsl o0eux cTopoH. Jljist moreH-
LUAJIbHBIX POAUTENEH (3aKa3YMKOB) PUCK COCTOUT B TOM, YTO POKEHHUIIA MOXKET HE COTJIACUTHLCS Ha 3alMCh 3aKa3-
YHKOB B KaueCTBE POAUTENCH peOeHKa, MOXKET MCIIOb30BaTh CBOE MPABO NMPHOPUTETA KAK CIIOCO0 MaHMITYIMPOBa-
HUS, TpeOys YBEIHUEHUS UTOTOBOM CyMMBI OT 3aKka34uKoB. CO CTOPOHBI CyppOTraTHONW MaTepu PUCK COCTOUT B TOM,
YTO 3aKa3YMKH MOTYT HE BHIIJIATUTH YCTAHOBIIEHHYIO JOTOBOPOM CYMMY W He TpUHSTH pedenka [7]. Omnako Bep-
XOBHBIH CyJl yKa3all, 4To B CIy4ae, €ClIM CypporaTtHasi MaTh HE COTJIaCHA Ha BHECEHHE 3allMCH POIUTEISIMU MTOTECH-
UAJIbHBIX POJAMTENEH, TO IaHHOE O00CTOSTEIBCTBO HE MOXET CIYKUTh 0E3YCIIOBHBIM OCHOBaHHMEM ISl OTKasa B
YIIOBIETBOPEHUH MCKA ATHX JIMII O TPU3HAHUHU WX POAUTEISIMU peOeHKa U mepeaade uM peOeHKa Ha BOCIUTAHUE.
Cyny cnefyeT yuyuThIBaTh HAJIMYKE JIOTOBOPA MEXIY CyppOraTHOM MaTephl0 M 3aKa3uMKaMH, €ro CyLIeCTBEHHbIC
MOMEHTBI, SIBJISFOTCS JIM UCTLBI TEHETUYECKUMH POAUTENSIMU PeOCHKa, TO 10 KAaKUM NPUYMHAM CypporatHas MaTh
He Jlajia COTJIacHsl Ha 3alliCh MCTIIOB B KadecTBe ponutenel pedenka [10]. CiaenoBaTenbHO, CY MOXKET pa3peninTh
CIOp O JAHHOMY BONPOCY B MOJb3Y OMOJIOTHUECKUX POIUTENICH, B Clydyae yCTaHOBIEHHs (hakTa 3J0yHoTpedie-
HUsI CyppOraTHOM MaTepbhiO CBOMM NPEUMYIIECTBEHHBIM IPABOM.

Takum 00pa3oM, Ha CETOJHANIHUN JIeHh POCCHHCKOE MPaBO B 00JIACTH CyppOraTHOTO MAaTEPHHCTBA HE YUUTHI-
BaeT T€HETHYECKYIO CBS3b MOTEHIIMAIBHBIX POAWTENEeH M peOdeHKa, POAMBIIETOCA MPH WMIUIAHTAI[MH SMOpPHOHA
JPYyTroii )KeHIIWHE (CypporaTHOH MaTe€pUHCTBO).

PaccmoTpum Temnepsp, Kak periaeTcs BOIPOC, CBA3aHHBIE CO CIIOPAaMH IO YCTAHOBJIEHHIO MPaB OTIIOB U MaTepei
NpY IPUMEHEHUH METOJIa CypPOTaTHOI'O MATEPUHCTBA B JIPYTUX CTPAHAX.

CemeitHoe 3aKoHOIATENLCTBO YKpauHbl (4. 2 c1.123 CKVY) poaurensiMu peGeHKa CUUTAET CYNPYroB, €CIH OHH
BOCITIOJIb30BAJINCh yCIyraMu CypporatHoid marepu. B 3ToMm ciydae ocnapuBaHME MaT€pPHHCTBA OMOJIOTMYECKOU
MaTepu CypporaTHoi Matepbio He gomyckaercs (4. 2 ¢1.139 CK Ykpaunsi) [3]. Takum obpa3zom, B YKkpanHe y4du-
THIBa€TCS MPHUHIIUI IPHOPUTETA KPOBHOTO POJICTBA POANTENEH U pebeHKa, poauBiuerocs B pesynsrare BPT. Takoit
MOJXO0J cCUMTaeM HanboJiee MOIXOAALINM, TaK KaK CypporaTtHasi MaTh HE MMEET HUKaKOi pOJCTBEHHOW CBS3U C pe-
OCHKOM, B IaHHOM CJIy4ae YUUTBIBAIOTCS HHTEpEChl peOCHKA HAa BOCIIMTAaHUE €r0 TeHETUYECKUMU POIUTEISIMU.

B Pecnyonuke Benapycs naHHbIf Bompoc peryiaupyercs 3akoHoM Ne341-3 «O BcrmomoraTelbHBIX PENpOIyK-
TUBHBIX TEXHOJOTUSAX». IIpn 3aKmioyeHny 1O0roBopa MOTEHIMAIBHBIX POJUTEICH C CyppOTaTHOM MaTepblo, B HEM
HEOO0XOIUMO MPEAYCMOTPETh OCHOBHOW MOMEHT, COTJIACHO KOTOPOMY POKEHHIIA 0053yeTCsl OTAaTh reHEeTUIECKON
MaTepH WUJIM JKEHIUHE, UCII0JIb30BaBILEH SHIEKIETKY J0HOpa, HOBOPOXKIEHHOTO 110CJIE POIOB WU B IIEPUOA, Or0-
BOpeHHBIN B cornamenun (ct. 21) [5]. Kpome Toro, cienyer ykazarh, 4TO MaTepbl0 peOeHKa, POXKISHHOTO Cyppo-
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TaTHOM MaTephlo, MPU3HACTCS >KCHIUHA, 3aKIIOYUBIIAS C CYppOTaTHON MAaTephi0 JOTOBOP CYyppOraTHOTO Mate-
puHcTBa. ClemyeT OTMETUTh, YTO POKEHUIIA, HE BIPaBe MOJHUMATH CIIOp O MpaBaxX MaTEpH WM OTIa HOBOPOXK-
JIEHHOT0, 32 UCKJIIOUEHUEM CITydasi, KOT/Ia UMEIOTCS I0Ka3aTeNbCTBa TOTO, UTO CypporaTHast MaTh 3abepeMeHena He
B pe3yJbTaTe MPUMEHEHUSI BCIIOMOTaTEeIbHBIX PEMPOAYKTUBHBIX TEXHOJOTUNA. DTOT MOMEHT 3akperuieH B Konekce
Pecriyonuku Benapyces o bpake u Cembe (ct. 52) [4]. Takum obpa3om, 3akoHOmaTeNLCTBO Pecnyonuku benapych
TaKKe 3aIIHINaeT MpaBa TeHETHIECKUX POIUTeNel peOeHKa 1 He JaeT MPaBo CyppPOTraTHOW MaTepH OCTIOPHUTH TaKOe
MaTEepPUHCTBO WU OTLIOBCTBO.

Cemelinoe 3akoHOnATeNbCTBO PecnyOnuku Kazaxcran mpusHaeT mpapa 3aKa3yMKOB Ha HOBOPOXKICHHOTO, IOS-
BUBIIIETOCS HA CBET B PE3YNbTATE WCIOIB30BAHIS TEXHOJIOTHH W METOIOB BCIIOMOTATEIbHON PETPOTYKITHH B CITY-
yae 3aKiroueHus cornamenus [6]. To ecTh, B JTaHHOM ciTydae TakKe AEWCTBYET MPHUHITUT MPU3HAHUS TeHETHIECKUX
poauTenel CyObeKTOM POAUTENBCKHX TIPaB.

Takum 06pazom, B Poccuiickoit @emepanny BOIPOC OCIIAPUBAHUS OTIIOBCTBA M MATCPUHCTBA IPH UMILIAHTAIIHH
SMOpHOHA IPYTOH JKCHIMWHE PENIaeTCs He B MOJIb3Y OMOIOTHYecKuX poauTeneit. Takoit momxon cantaeM omu00-
HBIM, MTOCKOJIbKY B JIAHHOM CJIy4yac HapyIIAlTCs 3aKOHHBIC HHTEPECHI peOCHKA Ha BOCIIMTAHUE €r0 OMOJIOTUYCCKU-
MU poauTeNnsiMu. Takke HempaBUIBHBIM OyJIET MPU3HATH TO, YTO JIOTOBOP CYpPPOraTHOI'O0 MaTEPUHCTBA HE MOXKET
MPEIPENIuTh BOMIPOC MPOUCXOXKAeHNA pedeHka. [loaToMy HeoOX0quMO yperynupoBarh JaHHBIE MPOOENHI B 3aKO0-
HOJATEIbCTBE MYTEM MPHUHITHS OTACIBHOTO 3aKoHa «O MPUMEHEHUH BCIIOMOTATEIBHBIX PEMPOIYKTUBHBIX TEXHO-
JIOTHil», T/Ie TaKXKe OYAYyT yperyJIupoBaH BOIPOC MPOUCXOKICHUS NETCH NPU MPUMEHEHUH METO/a CYyppOTraTHOIO
MaTEepUHCTBA, OTIPENEICHEI IPaBa M 00S3aHHOCTH CYppOTaTHOW MaTepy M MOTEHIMANBHBIX poauTeneii. Kpome To-
ro, HE0OXOANMO YTBEPAUTH THIIOBOW TOTOBOP CYppPOTaTHOTO MATEPUHCTBA, OMPEACIUTh CYIIECTBEHHBIC yCIOBHS
JTAHHOTO JOTOBOpa. B KauecTBe OHOTO M3 TAKUX YCIOBUM, IPEAYCMOTPETh 00S3aHHOCTh POKCHHUIIBI MTepeIaTh HO-
BOPOKJICHHOT'O 3aKa34MKaM, U 00S3aHHOCTh 3aKa3UMKOB IIPUHATH PEOCHKA B CEMBIO, TTOCKOJIBKY PUHIIMIT TPHOPH-
TeTa KPOBHOTO POJCTBA SBISAETCS HAMOOJIEe TOIXOMSIIUM ISl COOMIOACHNS IPaB U MHTEpPEecoB pebeHka. [laHHbIe
W3MEHEHUS MMOMOTYT PEIUTh MHOTHE MPOOJIEMbI OCITAPUBAHKS MATCPUHCTBA U OTIIOBCTBA MpHU npuMmeHenun BPT,
BO3HUKAIOIIUE B CyIeOHOM MPaKTHKE.
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K BOITIPOCY O HAIIMOHAJIbHOM KOHCTUTYIIMOHHOM
UJIEHTUYHOCTHU B KOHTEKCTE OBECIIEYEHU S
TF'OCYJAPCTBEHHOI'O CYBEPEHUTETA U ITIPABOIIOPSIJIKA

Nabun .M., kaHauaaT I0pUARYECKUX HAYK, JOLEHT,
Hogropoackuii rocynapcrBeHHbli YHHBepcuTeT UM. SIpociaBa Myaporo

Annomayusa: 6 cmamve paccmMompena HaYyuoHAIbHAs KOHCIMUMYYUOHHAS UOEHMUYHOCb 68 KOHmeKcme obec-
neueHusi 20cy0apCcmeeHHo20 Cy6epeHumema u npasonopaoka. B ceéasu ¢ 3as61eHHOU yenvio pacCMOmpena KOHYen-
Yus «KHAYUOHANbHAS KOHCIMUMYYUOHHAS UOCHMUYHOCIbY 8 NPAKMUYECKOM U OOKMPUHATIbHOM acnekmax. B uacm-
HOCMU OMMeYeHO, 4Mo Kame2opus «KOHCMUMYYUOHHASI UOEHMUUHOCMbY ¢ OOHOU CMOPOHbL - HADOP d1eMeH-
moe, 0becneyusalowuli ¢ yiemom 0cobeHHoCmel HaYUOHANbHO20 NPAGONOPAOKA NPABOEYI0 3aujumy KOHCHI U-
MYYUOHHBIX NPUHYUNOG U YEHHOCMeEU OMm NOCA2AMENbCHE CO CMOPOHbl HAOHAYUOHANLHBIX 10PUCOUKYUOHHBIX
op2anos, a c Opy2oll — UHCMPYMEHM Pa3peuenuss KOIMU3UL MecOy HaAYUOHATbHLIMU U HAOHAYUOHATbHBIMU CY-
0eOHbIMU OP2aHaMU Yepe3 OMKA3 Om UMNIeMeHMayuy npasosvlx no3uyuti nocieone2o. OOHOBPeMeHHO ¢ SMUmM
Ha OOKMPUHATILHOM YPOGHE He OMPUYAemcs 803MONCHOCNL QOPMUPOBAHUSL HAOHAYUOHALL HO20 Pe2YIUPOBAHUS
U nepeoava 4acmu Cy8epeHHblX Npas, HO C OMIA2AMENbHbIM YCI08UEM - NOUCK COANAHCUPOBAHHOU MOOenu
83AUMOGIUAHUA HAYUOHATLHO20 U HAOHAYUOHANILHO20 pecyIuposanus. B konmexcme  63aumooeticmeus mMexcoy
HAYUOHATILHBIMU OP2AHAMYU KOHCIMUMYYUOHHO20 KOHMPOJISL U MeAHC20CYOaAPCMBEHHBIMU OPSAHAMU PACCMOMPEHDbI
0COOEHHOCMU HAYUOHANLHOU MOOETU BO3PAINCEHUTE MENCOYHAPOOHBIM cyOam. B saxmouumenvholl vacmu cmamou
KOHCMamupyemcs, 4mo npumepvl OMKaA308 Om UCNOIHEeHUs peuleHUll 0p2aH08 HAOHAYUOHANbHOU IOPUCOUKYUU,
KOmMopble npomueopeuam noai0HCeHUIM HayuorHaibHou Koncmumyyuu, 0eMoHcmpupylom He moabKo 3aujumy
HAYUOHATILHO-20CYOAPCMBEHHO20 CYGEpeHUmema, HO U cmpemiieHue obecneuums @ dnoxy 2100anu3ayuy onmu-
ManbHblll 6ANAHC COXPAHEHUs 20CYOaPCMBEHHO20 CYBePEeHUMema U UCHOIHEHUsS MeNCOYHAPOOHbIX 0053amenbCcms,
CayoHcam OONOIHUMENbHOU 2apanmuell HaYUoHAIbHO20 NPABONOPAOKA.

Knrwouesvie cnosa: cysepenumem 2ocyoapcmea, npagonopsiooK, KOHCMUMYYUOHHAS UOEHMUYHOCb

ON THE ISSUE OF NATIONAL CONSTITUTIONAL IDENTITY IN THE CONTEXT
OF ENSURING STATE SOVEREIGNTY AND THE RULE OF LAW

llyin 1.M., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Novgorod State University named after Yaroslav the Wise

Abstract: the article considers the national constitutional identity in the context of ensuring state sovereignty
and the rule of law. In connection with the stated goal, the concept of "national constitutional identity" is consid-
ered in practical and doctrinal aspects. In particular, it is noted that the category of "constitutional identity" on the
one hand is a set of elements that, taking into account the peculiarities of the national legal order, provides legal
protection of constitutional principles and values from encroachments by supranational jurisdictional bodies, and
on the other - a tool for resolving conflicts between national and supranational judicial bodies by refusing to im-
plement the legal positions of the latter. At the same time, at the doctrinal level, the possibility of forming suprana-
tional regulation and transferring some of the sovereign rights is not denied, but with a deferred condition-the
search for a balanced model of mutual influence of national and supranational regulation. In the context of inter-
action between national bodies of constitutional control and interstate bodies, the features of the national model of
objections to international courts are considered. In the final part of the article, it is stated that the examples of
refusals to execute decisions of supranational jurisdiction bodies that contradict the provisions of the national
Constitution demonstrate not only the protection of national-state sovereignty, but also the desire to ensure an op-
timal balance of preserving state sovereignty and fulfilling international obligations in the era of globalization, and
serve as an additional guarantee of national law and order.

Keywords: state sovereignty, law and order, constitutional identity

B HacTosiliee Bpems mpakTHUKa NMPUMEHEHUA U TOJIKOBaHMSI EBpomneickoil KOHBEHIIMU MO IIpaBaM 4esIOBeKa
JIEMOHCTPUPYET YBEIWUCHHE aKTHBHU3Ma EBporieiickoro cyma no mpaBam denoBeka (manmee-ECIIY), Beipakaro-
IIETOCS B PAaCIIUPHUTEIEHOM TOJIKOBAaHUHU CYIIHOCTU MEXIYHapOJIHO-TPABOBBEIX HOPM Bpaszpe3 crenuduku Ha-
[UOHATBHON TPaBoOBOW cucTeMbl rocyaapctsa [1, ¢. 54.]. Yeyry6nsercs npobnema mosunueit ECITU otHOCH-
TEJTHHO OLIEHKW HAIIMOHAJIBHBIX HOPMATHUBHBIX aKTOB Ha MPEAMET MX COOTBeTCTBUS HOpMaMm KonBenmuu. B wact-
Hoctu, ECITY B psne ciiydaeB HE YYUTHIBACTCS CHEIU(PUKA HANMOHAIHHOTO 3aKOHOJIATEIhCTBA M MOCPEICTBOM
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3BOJIIOTUBHOM HMHTepIpeTauu HopM KOHBEHIMM CTaBATCS B HepapXHUECKOe NMOJAYMHEHHE HOPMBI HallMOHAJIBHOM
Koncturymum.

B cBsi3u ¢ 3TUM HEKOTOPBIMU IPABONOPSAIKAMHU Pa3pabOTaHbl MOAXO/bI, B CUIY KOTOPBIX CUATAETCS] HEMO-
MyCTUMBIM OECIPEKOCIOBHOE BHINIOJHEHHE M MMILJIEMEHTALUsI MPABOBBIX MO3UIMK HaTHAIIMOHANBHBIX CyOCH-
JUApHBIX OPraHoOB IO 3alUTe NpaB yenoBeka. MHavye rocynapcTBa — yuacTHUKHM KoHBeHIMM ae-()akTo BhIpa3u-
nu Obl coryiacue Ha MPOU3BOJIBHOE M HENPEACKa3yeMoe OrpaHHuYEHHE CBOETO CyBepeHuTeTa. Pazgensto Touky
3penust Knumaca A.A mo KoTopoil 6€3yCclIOBHOE ClieZIOBaHUE PEIICHUSIM OpraHOB HaJHAIIMOHATBHON IOPUCAH K-
UM MOYKET HEraTUBHO CKa3aThCsl HA 3P PEKTUBHOCTU MPABOMOPSIKA TI0O0TO TOCyJapCTBa.

HcTopuuecku KaTeropusi «kKOHCTUTYLIMOHHAS UIEHTUYHOCTH» O00YCIOBJIE€HA yCYryOUBIIEHCS KOHKYpPEHIUEH
HaIlMOHAJIBHBIX, HAJHALMOHAIBHBIX W TPAHCHAIMOHAIBHBIX MPABOMOPSIKOB M JOCTATOYHO IIMPOKO MPUMEH -
eTCsl OpraHaMu MPaBOCYJIUsS TOCYAapCTB NPU MPAaBOBOH 3alMTe COOCTBEHHBIX HAI[MOHANBHBIX KOHCTHUTYLIMO H-
HBIX IEHHOCTEHN BBUY MHTETPALUN.

B Poccum ocHOBBI (hopMUpOBaHUS M OCMBICTICHHSI KOHIETINH HAITMOHAIHHOW KOHCTUTYIIMOHHON MIEHTHYHO-
ctu 3anoxun Koncruryuumonnstii cyn PO (nanee-KC P®). [MoBogom nocayxuno npunsitoe KC PO Ilocranosie-
HHE TI0 3alpOCy IPYIIIBI AeMyTaToB I'ocymapcTBEHHOM ayMbl [2], oTHOCHTEIRHO HcronHeHus pemenus ECITY ot
07.10.2010 r. mo meny "Mapkun npotuB Poccun" [3]. B atom ITocranornennu KC P® 060cHOBaI HEBO3MOXK-
HOCTb peasTu3alluy PEIICHUS HaHAIMOHAIBHOTO Cy/ICOHOTO OpraHa HeoOX0AUMOCThIO H3MeHeHus 4. 3 ¢T. 32 Kon-
ctutyimu PO, uto cornacHo nonoxenuto cT. 135 Koncturynuu PO nomycTMo TOJNBKO CHEITHATBHBIM OPTaHOM —
Koncturymmonasim CobpanueMm 1 B Cirydae IpUHATHS HOBOM KoHCTHTYIIHH.

Hawubonee cemuornueckumu B npaktuke KC P® spistorcst [Tocranosnenust ot 19.04.2016 roma Nel2-IT [4],
ot 19.01.2017 Nel-IT [5], BeIHEceHHBIE MO 3ampocaM MuHHCTepcTBa IocTHnK Poccuiickoit Meneparuu. B pam-
kax naHHbIX pemeHnit KC PO BeipaboTan npaBoByIO MO3UINIO, COTIACHO KOTOPOH B3aUMOJICHCTBUE €BPOTIC -
CKOT'O KOHBEHLIMOHHOTO M POCCHUIICKOT0 KOHCTHUTYLMOHHOT'O MPABOMOPSAIKOB HEIOIIYCTUMO B YCIOBHUSAX Cy0O -
JUHALNY, TIOCKOJIBKY TOJBKO MEPEroBOPHI MEXAY Pa3IMYHBIMH MPABOBBIMH CHCTEMaMH BBICTYIAIOT 0a3HCcOM
UX JOMyCTHUMOTO paBHOBecus, oT yBaxenus ECITY HannoHanbHOW KOHCTUTYLMOHHON MIEHTUYHOCTH B OOJb-
IIMHCTBE 3aBUCUT 3¢ (HeKTUBHOCTE HOpM KOHBEHIIMM O 3alIuTe MpaB YeJIOBEKa U OCHOBHBIX CBOOOJ B PO CCHIA-
ckoM mpasonopsgke. KC PO 3asBigeT 0 TOTOBHOCTH K IOHUCKY COOTBETCTBYIOIIErO KOMIIPOMHCCA, OUYEpUMBas
TIpeIeIbl CTENEHBI0 TOTOBHOCTH, OCHOBBIBAasICh Ha monoxkeHusx Koncturynuu P®. Onupasics Ha cT. 26, 1. 1 CT.
31, n. 1 ct. 46 BeHCKOI1 KOHBEHIIMH O IIPaBe MEXAYHAPOIHBIX A0roBopoB, KC P® oTMeuaert, 4ToO B Cilydae TOJIKO-
BaHust ECITY nHopm KoHBeHIMM B CMbICTIE BONPEKH OOBEKTY M LIEJISIM, HECOBMECTHMBIE C HAIMOHAJIBHBIM MIPaBO-
MOPSIIKOM, TOCYJJAPCTBO BIIPaBE OTKA3aThCs OT UCTIONHEHHST MEXTYHAPOIHOTO 0053aTeIbCTBA KaK BBIXOJSIIETO 32
npezieNbl coracusi BelpaxkeHHoro npu patudukaimun Konsennuu. Takum obpazom, KC P® npsamo ycraHOBiIeH
3aMpeT MEXTOCYJapCTBEHHOMY Cyly OCYHIECTBIISITh SBOJIIOTHBHOE TOJIKOBaHNE HOpM KOHBEHIIMH B CMBICIIE, pac-
XOJSIUMcS ¢ 0011e00s3aTeIbHBIMI HOPMaMHU ITyOJIMYHOTO TPABOTMOPSAKA DJIEMEHTAMH KOTOPOTO SIBISIOTCS
MIPUHLIMITBI TOCYITAPCTBEHHOTO CYBEPEHUTETA, HEBMEIIATEeIbCTBO BO BHYTPEHHHE Jiea FOCy1apCTBa.

PaccmatpuBas Bepcuto Poccuiickoit Mogenu cyneOHO# JOKTPHHBI KOHCTHTYIIMOHHOW WASHTHYHOCTH, [ az-
xkueB ['.A. yka3pIBaeT Ha Halu4Me B €€ CTPYKTYp€ TaKUX 3JIEMEHTOB, KaK KOMMYHUKAaTUBHAs TEOPHS U METOAOJIO-
TUSl CTPYKTypajiu3Ma, a B KadecTBE IENH — TapMOHHU3AIHNIO C CHCTEMOW KOHCTHUTYIHOHHBIX cyAoB EBpormsl,
Bkirouast ECITY [6, ¢. 31-35].

OTtka3 oT aOCOJIOTHOTO MPUOPUTETA MEXIYHAPOJHOrO NMpaBa M UCIOJIHEHHS PEUICHWH HaJHAMOHAIbHBIX
OpraHOB MMEET MECTO B MpaKTHKe eBpomneicKux rocyaapcts. Konctutynnonnsie cynbl EBporbl 000CHOBBIBAIOT
CBOI OTKa3 CO CCBIJIKOHM, YTO KBUHTICCEHIIUEH KOHCTUTYITMOHHON MIEHTUYHOCTH ABJISETCS HEMOCPEICTBEHHO IH-
caHasg KOHCTUTYILMs, IPUHIIMIIBI BEPXOBEHCTBA M BBICIIAS IOPUAMUYECKAs CHJIa KOTOPOH B IIPABOBOM cCHUCTEME pac-
CMaTPHUBAIOTCS KaK OCHOBHOM MHCTPYMEHT pa3pelieHus] KOJUTM3UH ¢ MEeXTIoCyJapCTBEHHBIMU cyaamu. [Ipu saTom
Pa3BUTHIMU NIPABOTIOPSAKAMHU CHENIaH BbIBOJ, 4TO He Bce pemenns ECIIY cooTHOCATCS ¢ HAIIMOHATBHBIMU M e-
XaHU3MaMH BOCCTAaHOBIICHHUS HAPYLICHHBIX MPaB U (PyHAaMEHTAIbHBIMU OCOOEHHOCTSMHU PAaBOMOPSIKA.

[IpuBeneM HEKOTOpBIE W3 HATJSAHBIX MPUMEPOB, IMO3BOJISIOMINX yOeAUThCA B cKka3aHHOM. Tak, denepansb-
el Koncturynuonssiit Cyn ®@PI™ BeIpa3ui mpUHIMNNAIBHYIO TO3UINI0 OTHOCUTEIHHO MPHOPUTETA HAIIH O-
HaJIbHOI'0 KOHCTUTYLHOHHOI'O 3aKOHOJATEJIbCTBA MEPE] HOPMaMU MEXTOCYIAapCTBEHHBIX coryamenuii OPI. B
pemenun ot 05.05.2020 roma mo gemam Ne2 BvR 859/15, 2 BvR 1651/15, 2 BvR 2006/15, 2 BvR 980/16 ®ene-
pansHBI Koncturynmonnsid Cyn ®PI', He oTpuias nMeroniuecss OCHOBEI €BPONCHCKOM WHTETPaIliH, BBICK a-
3aJICsl 0 HEAOIYCTUMOCTH O€CIPEKOCIOBHOTO BBIIIOIHEHNS HOPMAaTUBHBIX aKTOB, IPUHUMAaEMBbIX Ha ypoBHe EB-
pormeiickoro coro3a, B ToM uncie npu npuHiatuu pemeHudt ECIIY npu ux nporuBopeunu Koncturyunn OPT.
Oenepanbubiii Konctutyunonnsiii Cyn ©PIT oOpaTtun BHUMaHHE Ha TO, YTO AEMOKpaTHUYECKas JETHMTHMAaLUs
rocyaapctBeHHo# Biaactu B OPI" peanunsyeTca HapoJioM B IpejiesiaX OCYIIECTBICHUS IPUHIIUIIA HAPOJHOTO CY-
BEPEHUTETA, YTO €CTh SIBJISETCSA YaCThIO HAIIMOHAJIBHON KOHCTUTYLIMOHHON MAEHTHYHOCTH, OXpaHsAeMoH 4. 3 CT.
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79 Konctutyuuun OPI', KoTOpy10 HEBO3MOKHO CTAaBUTh MOJ COMHEHHUE ISl €BPONEICKON HHTErpaluu. Y Ka3aH-
HOE, B CBOIO OYepeb TAaKKe MmoapazymenaeT, yTo OCHOBHOW 3aKOH HE NPEAOCTABIISIET IPaBO rOCYAAPCTBEHHBIM
opraHaM OCYHIECTBJIATH IE€peady CYBEpEHHBIX MOJHOMOYMI EBponeiickoMy CoOro3y, MO3BOJIAIOIINE NIPU HE3 a-
BUCUMOM peanu3ali UM ONpPEJCICHHBIX MOJIHOMOYHUH (akThyecku (GpopMHpOBaTH HOBBIE COOCTBEHHBIEC TOJI-
HOMOYHs [7].

Uranesackuit KoHCTUTYIIMOHHBIN Cy BEepHYJ Ha moBTOpHOE paccmoTrpenne Cyna CrnpaseanmuBoctu EBporneii-
ckoro Coro3za neno «Tappuko» (C-105/14) [8]. ITo muenuto Koncruryumonnoro Cyna Uramun Cynom Crpasen-
JMBOCTH TIPH PACCMOTPEHUU Jiefia He Obljla yYTeHa HallMOHANbHAS KOHCTUTYLIMOHHAS! HACHTHYHOCTh. MEXIy TeMm,
EC mpunsin Ha cebs 0043aTeTBCTBO B COOTBETCTBUH CO CT. 4 (2) cooTBeTCTBYIOMIETO J[orOBOpa yAOCTOBEPUTHCS
IpY BBIHECEHHUHU PELICHUI 00 OTCYTCTBUHU HAPYIIEHUI KOHCTUTYIHOHHONW HAEHTUYHOCTH rOCY1apCTB-Y4aCTHUKOB.
Ha ocHoBe mokTpuHBI «BcTpeuHbIX orpanunueHuin» Koncrutynuonnsiii Cyn Mtanuu ycMoTpesn, yTo Npu MPOTUBO-
peuur HOPM €BpOIIeicKOro npasa (yHIaMEHTaIbHBIM OCHOBAM HAIMOHAJIBHOTO KOHCTUTYLIHOHHOTO IPaBOIOPSIA-
Ka, UMEIOTCSl JOCTATOYHbIE NPABOBbIE OCHOBAHMS OTCTYIHUTH OT MCIIOJIHEHUS 0053aTEbCTB, YCTAaHOBIECHHBIX pe-
IIIEHHEM MEXTYHapOIHOIO Cya.

Koncrurynmonnsiii Cyn Benrpuu B moctanosnenun 22/2016-XI11.5 Bbickazan cxoXylo MpaBOBYIO MO3HIUIO,
AKIIEHTUPOBaB BHUMaHHUE HA TOM, YTO IO BOIIPOCaM HAIIMOHAJIBHOIO CYBEPEHUTETa M KOHCTHTYIIHOHHON UACHTHY-
HOCTH CTPaHbI TPeOYeTCsl KOHCTUTYIIMOHHBIN KOHTPOJIb «Ultra vires».

BenukoOpuranus, npusHasas ropucaukiuio ECITY, Tem He MeHee MCKITIOYaeT a0COFOTH3AIIMIO €0 PEIICHUN B
LEJIAX UCKITFOUCHUS OTPaHUUYCHUS CyBepeHuTeTa [lapiaMeHTa U KOHCTUTYIHOHHON uaeHTnuHoctH [9]. [paBomnpu-
MEHUTeNbHas MpakTHka BemukoOpurannu ucxoaut u3 Heobxomumoctu ECITY ydera crienuduky u cMbIcia MoJo-
JKEHUI HAalMOHAJIILHOM NPaBOBOM cHCTeMBl. Tak, yKa3aHHbIE OCHOBAHMsI ITOJIOKEHBI B OCHOBY HE HCIIOJIHEHHBIX
pemennii ECITY no genam Hirst v. United Kingdom, R v. Horncastle.

[To moeMy MHEHMIO, Yepe3 MpU3HAHHE OOOCHOBAHHOCTH OTKAa3a OT pealu3alliy PellieHUil OpraHoB HaIHa-
UOHAJIBHON IOPUCAMKIIMU, KOTOpPBhIE MPOTHBOPEYAT IMOJIOKEHUSAM HaIllMOHANbHBIX KoHCTUTYyIMH, TeMOHCTp H-
pyeTcs HO3UTUBHBIN MpUMEp 3aIUTH HAlIMOHAJIBHO-TOCYAapCTBEHHOTO CYBEPEHUTETA.

CXxo’kne MHEHHs BbICKa3aHbl BUAHBIMU YUEHBIMU-KOHCTUTYIIMOHANIHCTaMU. OHAKO, JOKTPUHAIBHO HE OTPH-
LAeTCsl U BO3MOXHOCTh ()OPMHUPOBAHUS HAJHAILMOHAIBHOIO PEryJMpOBaHMs, a TakkKe Nepegadya 4acTu CyBe-
PEHHBIX IIpaB, HO C OTJIATaTE€NbHBIM YCIOBHEM — MOWCK COAJaHCHMPOBAHHON MOJIETH B3aMMOBIMSHHSA HAIHO-
HaJIBHOTO ¥ HAJHAIMOHAIBHOTO PEryJINpOBaHUS.

1. KoncturyunonnsiM cyapéii PecriyOnuku benapyce UurpunHoBeiM C.II. KOHIENIUS «KOHCTHTYLHOHHAs
UACHTUYHOCTBY PACKPHIBAETCS Yepe3 aKCHOJIOTHUECKHUH MOJIXOJ K CYITHOCTH KOHCTHTYLIMU U MPAKTHKY OPraHOB
KOHCTUTYIIMOHHOTO TpaBocyaus. [lo muennro Uurpunosa C. I1. Konctutymus npeacrasiser co60i B IEHHOCTHOM
OTHOIIIEHUU CHCTEMY LIEHHOCTEH, KOTOpas MepefaeTCs B BUJIE OCHOBOIIOJIATAIOMIEr0 KOHCTUTYHIHOHHO-TIPABOBOTO
pellleHnst Ha BCEe MPaBOBBIE Cepbl. DTa CUCTEMa MPEJOCTABISET TOMYOK M 0003HAYAET HAIPABICHUS Pa3BUTHUS
BCEM BETBSM BiacTH. [locpelicTBOM KOHCTHTYIIMOHHOW WICHTHYHOCTH OOECTeYMBAETCSI TapaHTHs MOCTOSHCTBA
a0COIIOTHBIX KOHCTUTYLIMOHHBIX HOPM M NMPHHLMIIOB, KOTOpasi HE MO3BOJIIET HU CYBEPEHHOMY HAllMOHAIBHOMY,
HU Ha/IHAITHOHAILHOMY CyOBeKTy oMeHsTh ux [10, c. 32-38].

Heine nefictByronuii npeacenarens KoncruryimonHoro cyna PO 3opekun B./l. 00ycnaBiuBaeT mosBicHUE
KOHIENIUH KOHCTUTYLHOHHOM HMICHTHYHOCTH HPOUCXOMSIIMMH TpoueccaMu TrioOanmzanuu. [lo MHeHHIo
3opbkuHa B.II. nmaHHOE siBieHHEe oOecredeHO CTpeMIIEHHEM MPaBOIOPSIKOB MPEIOTBPATUTh pa3MbIBAaHHE Ha-
[IMOHAJIBHO-TOCYZAapPCTBEHHOTO CYBEPEHHUTETa Ha MyTH HEMPEACKa3yeMOl aKTHBUCTCKOW 3KCIIAHCHU CO CTOPOHBI
HaHAIMOHAIbHOTO perynupoBanus [11, c. 12]. 3opbkun B.I1. BrogHe 000CHOBAHHO CYHMTAET, YTO BO3HHKHOBE-
HUE WHCTUTYTa HAAHALMOHAJIBHOTO PEryJIHpOBaHMs MOPOXKAAET MOCIEACTBUSA, BhIpAXArOMIUEcs B KOHQIHUKTE
HAIMOHAJIIBHOTO ¥ HAJHAIIMOHAIBHOTO MPABOMOPSIKOB, M CTABUT BIIOCIEACTBHH TEpEe] BHIOOPOM BBHICIINE Ha-
[UOHANIbHBIE CYJcOHbIE OPraHbl pACCMATPUBATH HAIMOHAIBHBIA KOHCTUTYIIMOHHBIN MTPABOMOPSIOK B KOHTEKCTE
HEOOXOAMMOCTH CJIEJIOBaHUS MEXAYHApPOAHOMY MpaBy. B cBeTe BbI30BOB riobanu3anny Handonee BocTpeOOBaH-
HBIM SIBJIIETCS UMEHHO TOT MOJXOJ], B CHJIy KOTOPOTO HAIIMOHAJIBHBIA KOHCTHUTYLIMOHHBIN CyJl UMEET MPUOPUTET
HaJ HaJHAI[MOHAIBHBIM TOJKOBaHMEM. lIpyn BCEM 3TOM HET €IMHOTO YHHBEPCAJIBHOTO pELENTa PelieHus KOH-
(IVKTOB HAIIMOHANBHBIX M HAJHAIMOHAIBHBIX CyJICOHBIX OPraHoOB, MOCKOJIBKY YKa3aHHOE MPaBOMOYHME OTHOCHT-
€5 K HCKJIIOYUTENbHON MPEPOraTUBE TOCYAAPCTBA U 3aBUCHT OT CIIOXKHUBIIEICS CUTYaLH.

B koHTEKcTE B3aMMOACUCTBUS MEXIYy HAIIMOHAJIBHBIMUA OpraHAMH KOHCTHUTYLMOHHOTO KOHTPOJS M MEXTOCY-
JapCTBEHHBIMHU OpraHaMH PacCMOTPUM OCOOEHHOCTH IPHUCYIIME HALMOHAIBHOW MOJENIN BO3PAKEHUS MEXIyHa-
ponHbeM cynam. Ilo MoeMy MHEHHIO, B OCHOBE JAHHOW MOJIENH MOJIOKEH COTIACOBAHHBIN CTOPOHAMHU TEKCT MEXK-
JQYHapOIHOTO JOTOBOPA, MPEAIOJaralolinii, YTo Ha CTaJiH €ro paTH(UKamuu B MOJHOH Mepe ObUIM yYTEHBI Ha-
[MOHAJbHAsI KOHCTUTYIIMOHHAs WACHTUYHOCTb M OCHOBBI KOHCTHTYLIMOHHOIO CTpOs rocylapcrsa. Bemenctshe
3TOr0 MOKHO HPUHTH K BBIBOJY, YTO PE3YyJHTaTOM BO3MOXHOW KOJIJTU3UM MEXIY HAllMOHAJIbHBIMU M HaJIHAINO-
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HAJILHBIMU CyJeOHBIMH OpTraHaMH SIBJISETCS UMEHHO KOHQUIMKT TOJNKOBAaHUH, a HE PACXOKICHUE B COACPKAHHH
TeKCTa MeXayHapoxHoro aoroBopa nu Koncrutymun P®. B momobHOI cuTyary Kak BUAWTCS OCHOBHAS 3a/1ada
KoHcTuTyimoHHoro cyaa — 000CHOBaTh apryMEHTHPOBAHHO OTKAa3 OT MCIIOJHEHUS] KOHKPETHOT'O PELICHNUS MEXIY-
HApOJHOIO CyJa M YOeIUTh MOCIEeIHEr0 B TOM, YTO MIPUHATAS] KM MIPABOBas O3ULUS HE SIBISETCS MOMCKOM IyTeH
00X0/1a CTIONTHEHHUS €T0 PELICHHs], & BBICTYAeT KOHCTHTYLIMOHHO-TIPUEMIIEMBIM MyTEM pa3pelieHus] BOSHUKIINX
npotuBopednii. Opranbl KOHCTUTYLIMOHHON IOCTHLIMM, OOOCHOBBIBAsl OTKAa3 OT MCIIOJHEHUS PEIICHUS MEXIyHa-
pOIHOTO cyna, 00ECIeunBalOT CMITYEHHE OCTPOTHI KOH(MIMKTA, NEMOHCTPUPYIOT NPUBEPKEHHOCTH MPABOBBIM
MO3UIMSIM HaTHAIIMOHAIBHOTO IOPUCIMKIMOHHOTO OpraHa, He JOIMyCKaroT MOoJApbIBa K HeMy AoBepus. IIpu atom
HauboJiee BaXHBIM OCTaeTCs TOT (DAKT, YTO B PELICHUSX HALMOHAJIBHBIX OPraHOB KOHCTUTYLMOHHOI'O KOHTPOJIS
HOJTy4YaloT Pa3BUTHE MIPABOBbIC NMO3UIMHU HATHALMOHAIBHOIO CyJa, a TAaKXKe MHKOPIOPHUPYIOTCS 00IIKe B3TIIsIbL
U TIpeciiefyroTes oOmue enr KOHGIUKTYIOMMX cyAoB. TakuM 00pa3oM, HTOrOM JeSTeIbHOCTH HAIlMOHAIBHOTO
KOHCTUTYLIMOHHOTO CYZa SIBJISETCS NPAKTHUECKUM pe3yabTaT TOJKOBAHUS U pa3pelIeHHue BO3HUKILIETO KOH(INKTA
TOJIKOBaHUI MEXKAY KOHCTHTYLIHOHHBIM M MEXTOCYJapCTBEHHBIM CYJaMHU.

IIpu paccMOTpeHHH KaTeropuu «HalHMOHaJbHas KOHCTUTYLMOHHAS WIEHTUYHOCTH» B KOHTEKCTE MeXaHH3Ma
o0ecrieyeHus] IPaBOMOPsAKa HAyYHBIH MHTEpEC MpeACTaBIIsIeT KOHLeNnus, copmynrpoBanHas XaodpueBoi T.5.
[12, c. 403-414]. ABTOop OTMEUaeT BaXKHOCTh (PEHOMCHA HAI[MOHATBHONW KOHCTUTYIHOHHON HIACHTHYHOCTH Kak
NPEANOCHUIKH TOCYIAPCTBEHHOW MOANECP)KKH MHCTHUTYTOB TPAKIAHCKOTO OOIECTBA, 3aKII0YaeMOH B TOM, YTO B
pe3yabTaTe pa3BUTHUS B OOIECTBE CO3AAIOTCS CTaOMIbHAS M KOHCUCTEHTHAS CHCTEMa OCHOBOIIOJIAralolIuX MpaBo-
BBIX MPUHLUIIOB, 0A3UPYIOIIAsCs HAa IPU3HAHHBIX LHEHHOCTIX. Xabpuesa T.5 yka3piBaeT JaHHBIE yCIOBUS KaK CIIO-
COOCTBYIOIIME TOCJIEAYIOIIEMY Pa3HOCTOPOHHEMY Pa3BUTHIO U OCYILECTBICHUIO CAMOHACTPONKH, IOCIEA0BATEb-
HO W HPAaBCTBEHHO BHIBEPEHHOMY COBEPILICHCTBOBAHHIO HAIMOHAIILHOW MPAaBOBOI cUCTeMEBI U ee 6a3zuca — KoHcru-
tyuun. [lo Mmoemy MHeHMIO, yTBepx)aeHHe Xaopueoii T.5. sBIsSeTCS KOHCTPYKTUBHBIM H 3aCITy>KUBAIOIIUM BHU-
MaHHe, TOCKOJIBKY BCIEACTBUE pedopMBbl, MOoANCp)KaHHON Ha pedepenaymMe, HHTEpIpEeTHpoBaHo B TeKcT KoHnceru-
Tyuud. B wactHoctr, Koncrtutyuus PO B pen. ot 14.03.2020 r. momy4yuna couuaabHO-IIEHHOCTHOE HalOJIHEHUE,
MOCKOJIBKY HAILIN OTpaKEHHE MEphl MOIACPKKHA TOCYAapCTBOM MHCTHTYTOB I'Pa)KJIAHCKOTO OOIECTBa, YCTaHOB-
JIeHbI Ba)KHbIE OOILECTBEHHBIE LIEJIH, TApAaHTUPYETCS COLMAIbHOE MapTHEPCTBO, SKOHOMUYECKAs!, TOJTUTUIECKAs 1
coranbHast conmuaapaocthb (cr. 75.1) [13].

Ha ocHOBaHMHM BBINIECKAa3aHHOTO PE3IOMHUPYIO, YTO HAa COBPEMEHHOM 3Talleé KaTeropHi0 «KOHCTHUTYI[MOHHAsS
UACHTHYHOCTB» 11€JIeCO00pa3HO paccMaTpuBaTh C HECKOJNBKUX MO3MUUH. C OZHOM CTOPOHBI KOHCTUTYLMOHHAS
UAEHTHYHOCTh — HA0Op 3JEMEHTOB, 00ECIICUMBAIOLINNA C YUYETOM OCOOCHHOCTEH HAMOHAIBHOTO MPAaBOINOPSAKA
MIPABOBYIO 3aIIUTY KOHCTUTYHHMOHHBIX MPUHIIMIIOB M IIEGHHOCTEN OT MOCITaTeNIbCTB CO CTOPOHBI HAaTHAIIMOHAIBHBIX
IOPUCIMKHUIIOHHBIX OPTaHOB, a C JAPYTOW - HHCTPYMEHT pa3pelIeHus KOJUTU3UH MEXIy HAIlMOHAIbHBIMH U HaJlHa-
UOHAJIBHBIMHU CyJeOHBIMH OpraHaMH 4epe3 OTKa3 OT MMIUIEMEHTALMHU MPAaBOBBIX MO3UIMHA Hocieanero. B smoxy
rno6anu3aluy Kak BHAWTCS MaHHBINA moaxonx Poccuu B MONHOM Mepe COOTBETCTBYET OMBITY T'OCYJIapCTBEHHOTO
CTPOUTENILCTBA TPABOTIOPSIKOB JPYTUX CTPaH, B OCHOBE KOTOPHIX MOJ0XKEHO CTpeMJICHHE 00ECIIeYUTh ONTHMAITb-
HBII OallaHC COXpaHEHUs FOCYAapCTBEHHOI'O CYBEPEHNUTETa M UCIIOMHEHUSI MEXIyHAapOAHBIX 00s13aTensCcTB. boiee
TOTO CIYKUT TOTIOJIHUTENBHOM rapaHTHEN MTPaBOMOPSAKA.
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IFrOCYIJAPCTBEHHAS CIIYXKBA UHBIX BUIOB: TEPMHUHOJIOTI'MYECKASA
HEOIIPEJAEJEHHOCTbDb, CYBBEKTbBI OCYHIECTBJIEHUSA

KoporkoBa O.A., kaHIMIAT I0PUIANMYECKUX HAYK, JOUEHT,

Kany:xcknii rocynapcreennblii ynusepenrtet um. K.J. [luonkosckoro,
Coxonos U.C., kKaHIUAAT NEAArOrHYECKUX HAYK, COTPYAHUK MOJIHIUH,
YnpasJieHne 3KOHOMHYECKOI 0e30MaCHOCTH U MPOTHBOCICTBHUS
koppynuuu YMB/I Poccun no Kany:xckoii o6s1actu,

beaosa K.H.,

Kany:kckuii rocynapcrBennsblii ynusepeutet um. K.9. IlnosnkoBckoro

AnHomauus: 6 0aHHOU HAYYHOU CMamve asmopamu NOOYEPKUBAEMC S, YMO 8 HACMosujee 8peMst NOHAMuUe 20-
Cy0apcmeeH Ol CLyHcObL UHBIX 8U008 8 (hedepabHOM 3aKOH00AmeNbCmee HUKAK He onpedesisiencs, Ha No4ee 4e2o
BO3HUKAIOM ONPEOeIeHHbIE BONPOCDL, CLONCHOCHb 6 YCMAHOGICHUU YeMKO20 NEePEYHs 0P2AHO8 20CYOAPCMBEEHHOU
671ACMU, 8 KOMOPLIX BO3MONCHO NPOXOAHCOCHUE 20CYOAPCMBEEHHOU CLyxcObl UHBIX U008, Dedepanvhoe 3aKoH00a-
MenbCmeo YCManasIueaenm 0COOEHHOCMU 20CYOAPCMEEHHOU CyiCObl UHBIX 6UO08, CEA3AHHOU C NPABOOXPAHU-
menbHOoU desimeabHocmvio. Ommeuaemcs, Wmo 66udy OMCYMCmMeEUs i1eeaibHO20 3aKPENIeHUst ONpeoeeHUst mepmu-
HA «UHbLE BUOLL 20CYOAPCMEEHHOU CAYHCObLY, A MAKIICE 3AKPbIMO020 NePeytsi NOOGUO0E 20CYOAPCMEEHHOU CLYIiC-
Obl, OMHOCAWUXCSL K 20CYOAPCMBEHHOU CIYICOE UHBIX BUO08, O0BOTLHO CIONCHO YCMAHOBUMb Me OPeaHbl, 8 KOMO-
PbIX OCYWECEISIeMCs OesimeNbHOCHb, OMHOCAWASCS K BPOXOACOEHUIO 20CYOAPCMBEEHHOU CYIHCObL UHBIX GUOOE.

Knroueswle cnosa: cocyoapcmeennas ciyacoa, cucmema 20Cy0apCcmeeHHol cyxcobl, 20Cy0apCmeenHast Cyic-
6a uMbIX U008, NPABOOXPAHUMETIbHBIE OP2AHbL, 3AKOHOOAMETLCMBO, OP2AHbL 20CYOAPCEEHHOU 6IACMUL.

OTHER TYPES OF PUBLIC SERVICE: TERMINOLOGICAL
UNCERTAINTY, SUBJECTS OF IMPLEMENTATION

Korotkova O.A., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Kaluga State University hamed after K.E. Tsiolkovsky,

Sokolov 1.S., Candidate of Pedagogic Sciences (Ph.D.), Police Officer,
Department of Economic Security and Anti-

Corruption of the Ministry of Internal Affairs of Russia for the Kaluga Region,
Belova K.1.,

Kaluga State University named after K.E. Tsiolkovsky

Abstract: in this scientific article, the authors emphasize that at present the concept of public service of other
types in the federal legislation is not defined in any way, on the basis of which certain questions arise, the difficulty
in establishing a clear list of public authorities in which it is possible to pass public service of other types. Federal
legislation establishes the specifics of other types of public service related to law enforcement activities. It is noted
that due to the lack of a legal definition of the term “other types of public service ”, as well as a closed list of sub-
species of public service related to other types of public service, it is quite difficult to identify those bodies in which
activities related to the passage of other types of public service are carried out.

Keywords: civil service, public service system, other types of public service, law enforcement agencies, legisla-
tion, public authorities.

HeoOxomumMbIM 3BEHOM B MPaBOBOM CHCTEME Ka)JIOTO rOCyAapCTBa SIBJISETCS HHCTUTYT T'OCYIapCTBEHHOM
ciryx0bl. BricokokauecTBeHHBIE M MPOYECCHOHANBHO MOATOTOBICHHBIE YUHOBHUKH CIIOCOOHBI 00ECIIeunTh Kave-
CTBEHHOE BBIIIOJIHEHHE TOCYJApCTBEHHBIX 3a7ad MPH YCJIOBUU I'PAaMOTHON OpPraHU3aludd W JEeTaNbHOW MPaBOBOU
periiaMeHTalu AesTeNbHOCTH [7, ¢. 57]. YueHble-uccienoBarent B 001acTH TOCYyIapCTBEHHOM CITy>KOBI B OCHOB-
HOM CXOXH B OTPE/ICJICHUH TOCYJIapCTBEHHON CIIYKOBI, MOHUMAsI T10J] Hell 0c00yr0 POEeCCHOHATBHYIO JIesTEIb-
HOCTb TPaKAaH B OpraHax rocy/IapcTBEHHOH BIACTH, HANPaBJICHHYIO HA Pealn3alliio TOCYAapCTBEHHBIX (yHKIMH
[2, c. 32; 10, c. 454]. CoBpeMeHHOE POCCHIICKOE 3aKOHOATEILCTBO OMPEACISICT TIOHATHE TOCYIAPCTBEHHOM CITY K-
OblI, KOTOpasi BKJIIOYAET B CBOIO CUCTEMY CIIEAYIOIIME BHUJbl IOCYJapCTBEHHOM CIIy)KOBI: FOCYIapCTBEHHAas Ipa-
JaHCKasl, BOGHHAs, TOCYIapCTBEHHAs clyx0a HHBIX BHIOB [12].

CTouT OTMETHTH, YTO U3MEHEHUS B (elepalbHBIA 3aKOH, PEryJUpPYIOMUI 00IIne MOI0KEHUS MPOXOKACHHS
TOCYIAapCTBEHHOM CITY>KOBI, OBLIIM BHECEHBI UyTh O0JIee IISITH JIET Ha3ad. Jlo ’Toro MoMeHTa CUCTeMa TOCCIYKOBI B
P® Brumoyana B ce0st Takoil BUJ, KaK NMPaBOOXpaHHUTENbHAs ciryx0a. Kpome Toro, B 3aKOHOAATENBCTBE COACPKa-
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JIOCH JIerajbHOE ONpeAeieHUe MPaBOOXPaHUTEIBHOU CIykObl. B HacTosiee BpemMst B OTJIMYME OT MPAaBOOXPaHU-
TEJIBHON CITyKOBbl, FOCYJapCTBEHHAsI CIIy>k0a MHBIX BUAOB B 3aKOHOJATEILCTBE HUKAK HE ONPEAEIIETCs, Ha II04Be
Yero BO3HUKAIOT ONPEJENICHHbIE BOIPOCHL. Tak, HanpuMep, NPeACTaBIIseTCs, YTO JOBOJLHO HEMPOCTO YCTaHOBUTh
YEeTKUH TMepeYeHb OPraHoOB TOCYNApCTBEHHOH BJIACTH, B KOTOPBIX BO3MOXKHO IMPOXOXKICHUE TOCYJapCTBEHHOU
CITy>KOBI HHBIX BHJIOB.

HccnenoBarenu B 06acTy TEOPHUHU IIPaBa B HACTOSILEE BpeMs HE AIOT €IMHOI0 OTBETA Ha TOT Bompoc. YacTb
YUEHBIX K UHBIM BHJIaM TOCYAapCTBEHHOH CITy>KObI OTHOCHUT cy0y B TOCY/apCTBEHHBIX OpraHax, OCYIECTBIISIO-
HIMX TPaBOOXPAHUTENBHYIO NESTEIbHOCTh; HEKOTOPBIE HCCIEOBATENN TOJKYIOT MOHUMaHHE TOCCIYXObl MHBIX
BUJIOB JIOBOJIBHO IIMPOKO, OTHOCS K HUM OOJIBIION KPYT FOCOPTaHOB, B KOTOPBIX BO3MOXKHO ITPOXOKICHUE TAHHOTO
BHJA CIyXOHI [5, c. 151].

[To muaenuto C. B. Cene3HeBoii, rocy1apcTBEHHOM CIy)O0# MHBIX BHIIOB SIBISIETCS CITy>K0a TpaXkiaH B CIICIH-
AJIBHBIX OpraHax I'OCYJapCTBEHHOM BIACTH, LENBIO AESTEIbHOCTH KOTOPHIX SBJSIETCSl 00eCIeueHHE 3aKOHHOCTH B
rocyaapcTBe. ABTOp CUMTAET, YTO MHBIE BUbI FOCYJAPCTBEHHON CIIy>KOBI — 3TO HE YTO MHOE, KaK MIPOQeCcCHOHAIb-
Hasl JeATENbHOCTh IPaXJaH B MPaBOOXPAHHUTENLHBIX OpraHax, paHee MCKIIOYCHHAs W3 3aKOHOJATeNbCTBa |8, C.
219].

IIpencraBnsercs Bepuoi nozuuus B.ILI. [lailxaTanHOBa, B CBOMX HAYYHBIX TPYJAaX YKa3bIBAIOIIETO HA TAKYIO
0CcOOEHHOCTh WHBIX BHUJIOB TOCYAAPCTBEHHOHN CITY»ObI, KaK €€ OCYLICCTBICHUE B MIPABOOXPAHUTEILHOM OpTaHe H
NPUBOJISIIETO MPU3HAKH, TTO3BOJISIONINE ONPEACTUTh OPraHbl, OCYIIECTBISIIONINE PABOOXPAHUTENBHYIO JIeSTeIb-
HoCcTh. K JaHHBIM IpU3HAaKaM aBTOP OTHOCHUT CIIEAYIOLINE:

— LEJIBI0 ACATENBHOCTH HPAaBOOXPAHUTEIBHBIX OPraHoOB SBISIETCS OOECleueHHE 3aKOHHOCTH B OOILECTBE U
rocyJapcTBe;

— JIeSITENBHOCTh MPAaBOOXPAHUTENFHBIX OPraHOB SIBISIETCS 3aKOHHOM;, 3aKOHOM PperjJaMEHTHPOBAaH MOPSIOK
OCYIIECTBIICHUS TPAXKAaHAMH PABOOXPAHUTENBHOHN JIESTeIbHOCTH;

— CIy’)Xalllue B MPaBOOXPAHHUTENbHBIX OpraHax HMEIOT OCOOBI MNPaBOBOM CTaTyc, HEOOXOOUMBIM IS
OCYILECTBIICHUSI MU CBOEH NESITEIbHOCTH;

— IIOCKOJIBKY JESTEIbHOCTh NMPaBOOXPAHUTEIBHBIX OPraHOB HalpaBiieHa Ha OOecledeHue HCIOIHEHHs 3aiad
rocyJapcTBa, OTJIMYMTENBHBIM MNPU3HAKOM IPAaBOOXPAHUTEIBHON JAEATENbHOCTH SBIISETCS NPUMEHEHHE MeEp
rocy/IapCTBEHHOTO MpuHyXaeHus [21, c. 55].

[Ipencrasisiercs, 4TO yKa3aHHBIN BBINIE MIEPEYCHb MPU3HAKOB HE TI03BOJISIET PA3TPaHUUUTh MPABOOXPAHUTEINb-
HBIE OpPraHbl C IPAXJAHCKOM U BOGHHON BHJIAMH rOCYJapCTBEHHON CIIy>KObI. Tak, o BeILIETIPUBECHHBIC IPU3HA-
KM MOIXOMAT TaKK€ HEKOTOPBIE 0JKHOCTH TOCYAapCTBEHHOHM TPaXKAaHCKOW CITy>KOBI (HarpuMmep, CyIbH) U JT0JIK-
HOCTH TOCYJIapCTBEHHOW BOCHHOM Ciy»ObI (Harpumep, ciryx0a B denepanbHoi city:kOe 0€301acHOCTH).

B coBpeMeHHOH IOpUANYECKON JINTepaType BCTPEUAIOTCS U IPYTHe MOMBITKH ONpEaesICHUs CYIIHOCTHBIX NpH-
3HAaKOB IOCyJapCTBEHHON ciykObl mHbIX BUAOB. Tak C.E. YaHHOB ompenenseT cieAyromue MPU3HAKU JAaHHOTO
BUJIa TOCY/IapCTBEHHOMH CITYKOBI:

— OCHOBHas 3aj1aya JIeSITETBbHOCTH — 00ecrieueHre 3aKOHHOCTH M TIPABOTIOPSIIKA;

— MPOXOXKICHUE TOCYTAPCTBEHHON CITY>KOBI COTPSIKEHO C OTPEIETIEHHBIM PHCKOM;

— BO3MOXHOCTbH Pean3allii Mep TOCYapCTBEHHOTO MPUHYKACHUS B PAMKaX OCYIICCTBIICHUS JCITEIbHOCTH;

— cnieni()rKa MPABOBOTO CTATyCa TOCYIAPCTBEHHBIX CIYXAIUX U APYyTHE.

CTouT OTMETHTbH, YTO HEKOTOpBIE M3 NPUBEICHHBIX BBHIILIE MPHU3HAKOB MPHUCYLIM TAKXKE OCTAIBHBIM BHIAM
rocyJapcTBeHHON ciyx0bl. Ho, mo MHeHHIO HEKOTOpbIX aBTOpoB [20 c. 64], Bech HAOOp NaHHBIX 0COOEHHOCTEH
OTIpEJIeNIIET TOJILKO TOCYNAPCTBEHHYIO CIyXOy WHBIX BHJOB. HO MOCKOJNBKY B 3aKOHOJATEIHCTBE OTCYTCTBYET
JIeTAIbHOE TIOHSTHE TOCYJapCTBEHHOW CITy>)KObI WHBIX BUJIOB, MPEJCTABIISETCS HEBO3MOXKHBIM YETKO BBIJCIHUTH
OTJIIMYMTENbHBIE OCOOCHHOCTH JIaHHOTO BHAA CIY)XOBl B CpaBHEHME C ABYMs APYTMMHU BuUAaMu. B coBpemeHHOMH
IOPUINYECKOH HayKe BEChbMa paclpOCTPaHEHO MHEHHE, YTO OJHOM M3 Haubojee 3HAYMMBIX OCOOEHHOCTEH
TOCYJJAPCTBEHHOW CITYObl WHBIX BUJIOB SIBISIETCS OCYIIECTBICHUE IMPABOOXPAHUTENHHON NESATEIBHOCTH, YTO
noguepkuBaercst HopMamu denepanbHoro 3akoHa «O BHECEHHH M3MEHEHHH B OTIIEJIbHBIC 3aKOHOAATEIbHBIE aKThI
Poccuiickoit @enepanuu B 4aCTH YTOUHEHHS BHJOB rOCYIapPCTBEHHOM CITyOBI M IPU3HAHUS YTPATHBILECH CHITY d.
19 ct. 323 denepanpHOTO 3aK0HA «O TAMOXKEHHOM PETYIMPOBaHUNY. TaK, B CT. 6 JaHHOTO 3aKOHA MPSIMO CKa3aHo,
YTO CJIOBA «IIPAaBOOXPAHUTEIbHAS CITyk0a» ClieyeT 3aMEHHUTh CIOBaMH «deepanbHas roCyAapCcTBEeHHas CIIyko0a,
CBSI3aHHAS C ITPABOOXPAHUTEIBHOM JEATEIbHOCTBION [13].

Jlis Haumydinero OHMMAaHUsS CYIIHOCTH FOCYIAapCTBEHHOM Ciy»kObl MHBIX BUIOB IpPEACTaBIIsIETCS HEOOXOIU-
MBIM HCCJIEIOBATh MOIpoOHEe e€ crienn(puIecKre YePThL.

BBuay ocoboro xapakTepa AEATETBHOCTH, OCYIIECTBISIEMOH NpPU MPOXOKACHUH TOCYAapPCTBEHHOH CIIy>KOBI
MHBIX BUJIOB, IPAaBOBOM CTaTyC rocylapCTBEHHBIX CIy)KalllUX JaHHOTO BHJA UMEET CBOM creuu(uuHbe yepThl. B
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CBSI3U C 3TUM KaHAMJATHI Ha TOJDKHOCTH TOCYIapPCTBEHHOM CIyKObl HHBIX BUIOB JOJIKHBI COOTBETCTBOBATH OTpe-
JICJICHHBIM YCIIOBUSIM: IPEABSABIAIOTCS TPEOOBaHUS K UX 30POBBIO, YPOBHIO 00pa3zoBaHus U ap. Baxuelmum Tpe-
0OBaHMEM K CITy’KaIllUM Ha JOJDKHOCTAX TOCYJapCTBEHHON CIIy>KObI MHBIX BUJIOB SIBJSIETCS] OTCYTCTBUE CYAUMOCTH.
[IpoxokaeHne TocyAapcTBEHHOM CIyKObl HHBIX BHIOB B HEKOTOPBIX TOCYIAPCTBEHHBIX OpraHax HEBO3MOXKHO B
Cllyyae NMPUBJICYCHHUS TPpakJaHWHA KOTJa-T00 K YrOJOBHOW OTBETCTBEHHOCTH. Takke KaHAWIAThl HA AOJDKHOCTH
roCyJapCTBEHHON CIIy>KOBI MHBIX BHIOB IMPOXOAST TECTUPOBAHUE HA BBIABICHNE PA3JINYHBIX 3aBUCUMOCTEH (aIKO-
TOJIBHOM, HAPKOTUYECKOM U Ip.).

OCHOBHBIM METOJOM, PpETrYJIHPYIOIIUM IPAaBOOTHOIIEHUS, CBS3aHHBIE C IPOXOXKJIECHHEM TpakAaHaMU
roCyJapCTBEHHOW CIy)XObl WHBIX BHUJOB, SBJIETCS HMIEpaTHBHbIM Meron. llpm moctymuieHmn Ha cioyxOy
00s3aTeTbHBIM U CITYKAIllUX SIBISIETCS NpuHATHE npucsru [3, c. 56]. llpuHsATHE COTpyAHWKaMH OpraHOB,
OCYIIECTBISIIOIIMX ~TOCYJApCTBEHHYIO CIyXO0y HMHBIX BHAOB, NPHUCITH PETYIUPYeTCs CelHalbHbBIMU
HOPMATUBHBIMHM aKTaMH{, YCTaHABIMBAIOLIIMMH TOCYNApCTBCHHYIO CIIy>KOy MHBIX BUAOB. Kaxnelil ciyxammi
00s13aH COOMIOAATh MPUCSTY, 32 €€ HecOoOIIoAeHHE B NIEHCTBYIOIIEM 3aKOHOIATENILCTBE NMPELYCMOTPEHBI MEPHI
OTBETCTBEHHOCTH.

OnHoii 13 0cOOEHHOCTEH MPOXOKACHUS TOCYIaPCTBEHHOM CITYKObI MHBIX BUJOB SIBJISICTCS TPUCBOCHUE CITyXKa-
MM KJIACCHBIX YMHOB JIN00 3BaHuM. KnaccHble YuHbI 1100 3BaHUS IPUCBAUBAIOTCS C LIEIBIO OIPECIICHUS M10J10-
JKEHHsI COTPYAHUKA B KOHKPETHOM OpraHe, OCYLISCTBIISIONIMM TOCYAapCTBEHHYIO CITy>KOY MHBIX BUIOB, OCOOCHHO-
CTeli MPaBOBOTO CTaTyca COTPYAHUKA, 00beMa OCYIIECTBISIEMBIX MM TIOJTHOMOYHH, a TaKke 00beMa OTBETCTBEHHO-
CTH B PaMKax OCYIIECTBJICHUS COTPYAHUKOM cIyXObl. Ilopsaok mpucBOeHUs 04epeIHOr0 3BaHUs TMOO KIIACCHOTO
YHHA PEryJUpPYyeTCs ClICLHaIbHBIMH HOPMAaTHUBHBIMH aKTaMU. TakKe CTOMT OTMETUTh, YTO B CIIy4ae COBEPILCHHS
CITy’KaIlMMH TIPECTYIUICHUS] OHH MOTYT OBITh JIMIIEHBI 3BaHHS JIMOO KIIacCHOTO YMHA. Tak, YroJloBHOE 3aKOHO/a-
TenbcTBO PD B KauecTBEe OJHOTO M3 BUIOB HaKa3aHUH ONpe/IeIIeT JIMIIICHUE 3BaHus JIN0O KiIacCHOro unHa [11].

CoTpyOHHKH OPraHOB, OCYLIECTBISIOLINX WHBIC BHABI TOCYAApPCTBEHHOH CIIy>KObI, B IPOLIECCE MPOXOXKICHUS
CITy’KOBI HOCAT CIIEIHANIBbHYI0 (OpPMY, a TaKKe 3HAKH pa3nuyuus Ha (OPMEHHOW OZCkKAe, ONPENeNIONINe IPHHA/T-
JISKHOCTH K TOMY WIJIM HHOMY 3BaHUIO TUOO KJIACCHOMY YHMHY, YTO MPEICTABISETCS OJAHUM M3 OCHOBHBIX OTIIMYHMA
roCyJapCTBEHHON CITy>KObI MHBIX BUIOB OT rpaxkaaHckoi. OHAKO CIeAyeT OTMETHTh, YTO HA HEKOTOPBIX JOJKHO-
CTSIX TOCYAAapCTBEHHOM TIpa)KIaHCKOM CiyxObl HomeHue (opMbl Takxke sBisercs oOs3aTenbHbIM. Kpome Toro,
4acTh JIOJDKHOCTEH MHBIX BUAOB CITYXKObI MOCTOSIHHOE HOIIIEHHE (POPMBI HE TIpelyCMaTpUBACT.

Cremudurka MNpPOXOXKIEHHUS T'OCYJApCTBEHHOW CIyKObl HHBIX BHIOB OOYCIIABIMBaeT YCTaHOBJICHHE
OTpEJICJICHHBIX OrPAaHMYEHWH B OTHOLICHHUM COTPYIHHUKOB OPraHOB: HAlpUMeEp, OIrpaHUYEHHE CBOOOIHOTO
nepeaBrkeHna ciyxammx. OJHako B HAcTosIIee BpeMsA 3aKOHOJATENBCTBO IMPEIyCMaTPHUBAET TaKke
CrieMaIbHBIE TIPaBa U rapaHTHH JUIS CITY>KalIUX TOCYAapCTBEHHOH cIy»Obl MHBIX BUJIOB U MX ceMeit [21, c. 55].

CTouT OTMETHTH, YTO MPOXOXKIECHHE rOCyJapCTBEHHON CIyObl MHBIX BUAOB IIpEeIyCcMaTpUBaeT Ooiee CTporue
MpaBUjia BHYTPEHHETO pacropsaka. Tak, OCHOBaHUI NMPUBIEYEHHS K AUCHUIUIMHAPHON OTBETCTBEHHOCTH CITy’XKa-
HIMX B OpraHax rocyJapCTBEHHOHN CITy>KObI HHBIX BHJIOB FOpa3/io 0OJbIle, YeM B OpTraHax, OCYIIECTBIISIONINX TOCY-
JApCTBEHHYIO TPaXJAHCKYIO cyk0y. Takke CTOUT OTMETUTb, UTO B HEKOTOPBIX CIIyYasiX B OTHOIIEHUH CITY)KaIlUX
roCyJapCTBEHHOW CIIy>KOBI MHBIX BHJIOB JI€HCTBYET OCOOBIA MOPSIIOK MPHUBJICUYEHHUS K aJMUHUCTPATUBHONW U Yro-
JIOBHOM OTBETCTBEHHOCTH.

Crienurika mMpaBoBOIro cTaryca COTPYAHUKOB T'OCYAapCTBEHHOHM CIIy>KOBI MHBIX BHAOB TAaKKe 3aKIIOYaETCS B
BO3MOXXHOCTU MPHUMEHEHUs OPY)KHS B MPOLIECCE OCYILECTBICHHS CBOCH CiIyXKeOHOH aesTenbHOCTH. Tak, ciyxka-
M€ UMEIOT MPABO MOJIB30BATHCS OPYKHEM C LIETbI0 HEIOMYIICHNS COBEPIICHHS IPpaXAaHaMU MPECTYMHBIX Aes-
HUM, B CIIydasx COMPOTHBIIEHHUS 3aKOHHBIM JICHCTBHAM CIIy)KallliX, a TaK)Ke MPU HEOOXOIUMOCTH 3aIIUTHI COOCT-
BEHHBIX JKH3HH U 37J0POBbSL.

BBuy MOBBIIIEHHO!N OMACHOCTH OCYIIECTBICHUS WHBIX BHJIOB IOCYJApCTBEHHON CITY>KObI, 3aKOHOJIATEIHCTBO
YCTaHaBIMBAET aIMUHUCTPATHBHYIO U YTOJIOBHYIO OTBETCTBEHHOCTH 33 COBEPIUICHHE PA3IMYHOTO Poja MpaBOHA-
pYLICHUH MPOTHB COTPYIHUKOB MHBIX BHIOB CIIy:KObI. Tak, B ctatbax 317- 319 YrosnosHoro koaekca P® cnenu-
AIbHBIMU O0BEKTaMH MPECTYIICHUHN SIBIISIOTCS )KHU3HB, 3/10POBbE U JIOCTOMHCTBO CITy>KallliX MHBIX BUAOB TOCynap-
ctBeHHOH ciryk05!I [11]. Kogexcom P® 06 amMUHHCTpaTHBHBIX NIPABOHAPYIIEHUSIX TaKXkKe MpeIyCMOTpEeHa OTBET-
CTBEHHOCTH 3a COBEpIIEHHE MTPABOHAPYIICHUH, CBA3aHHBIX CO CITyKeOHOU JEATEeThbHOCTRIO COTPYIHHUKOB TOCy1ap-
CTBEHHOM CITy>KOBI MHBIX BHJIOB [6].

Taxum 00pa3oM, MOKHO OTMETHUTh, YTO FOCYIApCTBEHHAs! CIy’k0a MHBIX BUIOB IPEACTaBIAET COOOM caMOCTOs-
TETLHBIA BHII B CHCTEME TOCYIApPCTBEHHOM CIY)KOBI, CBSA3aHHOW C OCYIIECTBICHWEM IPABOOXPAHUTCIHLHOU Iesi-
TEIBHOCTH.

[Ipencrasusiercs nenecooOpa3HbIM BEIACHEHHE, KAKUE BHIIBI CIY>KOBI OTHOCATCS] K MHBIM BUzIaM. [[ns sToro He-
00X01MMO IIPOAHAIU3UPOBATh NPABOBBIE HOPMBI, PETYJIMPYIOIIUE OTAEIbHBIE OPraHbl BJIACTH, OCYLIECTBIAIOLIUE
MPaBOOXPAHUTENBHYIO NIeSTeIbHOCTh. OcOo00r0 BHUMaHHMS 3acCiIyXHBAET HCCIICAOBAHME MPABOBOIO CTaTyca CIy-
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JKAIIUX B TOCYJITAPCTBEHHBIX OpPTraHax, MOCKOJILKY B OJIHOM TOCYJapCTBEHHOM OpPraHe MOXKET OBITh MPEyCMOTPEHO
HaJIM4YHMe Kak JOJDKHOCTEH CITy»ObI MHBIX BUOB, TaK M JOJDKHOCTEH TPaXKIaHCKOM CITyXKOBI.

OenepanpHblii 3akoH OT 17 sHBaps 1992 r. No2202-1 «O mpokyparype Poccutickoit deneparumy peryimpyer
MOPSAZIOK MPOXOXKICHUS TPAKIaHAMU TOCYAAPCTBEHHON CITY)KOBI B MPOKYpaType, a TAaKKE YCTAHABIUBACT OCHOBBI
MIPABOBOTO CTaTyca COTPYTHUKOB MPOKYPATYPhl M TAPAHTHU OCYIISCTBICHUS UMHU CIYKEOHOU AesaTenbHOCTH [14].
JIaHHBII 3aKOH YyCTAHABIMBAET, YTO B CUCTEMY NPOKYypaTypbl PD BXOAST HE TOJIBKO TEPPUTOPHAIBHBIE OPraHbl
MIPOKYPATyphl, HO TAKXKE BOCHHAS MPOKypaTypa, HAyYHO-UCCIICIOBATEILCKUE OpraHu3aliuy, 00pa3oBaTeIbHbIC Y-
pexneHus W nedyarHele u3fganus. OJHAKO K WHBIM BUJAM TOCYJApCTBEHHOW CIYXKOBI MOXXHO OTHECTH TOJBKO
ciyk0y, OCYIIECTBIIEMYIO TMPOKYPOPCKAMH PabOTHHKAaMH, K KOTOPBIM OTHOCATCSI 3aMECTHTENH | eHepaahbHOTo
npokypopa P®, nmpoxypops! cyosekToB PO u mpyrue mpokypopsl, Ha3HadaeMble Ha JODKHOCTA B COOTBETCTBHU C
(henepanbHBIM 3aKOHONATENLCTBOM. CTOUT OTMETHTh, YTO [ 'eHepanbHbIi mpokypop PD He ocymiecTBiseT rocy-
JAPCTBEHHYIO CITY’K0y WHBIX BHJIOB, TOCKOJIBKY 3aMeIIaeT TOCYAapCTBEHHYIO HODKHOCTE PD. CoTpyaHUKM BOEH-
HOW MPOKYPaTyphl OCYIIECTBISIOT TOCYJapPCTBEHHYIO BOSHHYIO CITYKOy, MMPOKYPOPCKUME pabOTHHKAMH HE SIBIIS-
FOTCSI COTPYIHUKHU MTEYATHBIX U3TaHUI.

OcyIIeCcTBICHUE WHBIX BUJIOB FOCYAaPCTBEHHOMN CITYKOBI MPOUCXOIUT Takxke B CielcTBeHHOM Komutere Pd.
Tak, ®enepanbuerii 3akoH oT 28 gekabps 2010 roma Ned03-O3 «O CrenctBeHHOM KomuTere Poccuiickoit
Oenepanuny» onpenenseT, 4To ClaeacTBEHHBIA KOMUTET SIBISECTCS TOCYIapCTBEHHBIM OPTaHOM, OCYIIIECTBIISIFOIITIM
JIeATeIbHOCTh B paMKax YTOJIOBHOTO cyJnonpou3BoAcTBa. (OCHOBHOM 3ajadeil JaHHOTO OpraHa sBIsSETCs
paccieloBaHUEe U PACKPBITHE MPECTYIUICHUNA. AHAIUM3 JAHHOTO 3aKOHA MO3BOJSIET OTMETUTb, YTO B OpraHax
CrnencrBeHHOr0 KoMuTera P® OCymIecTBISIOTCS BCE TPH BHIA TOCYAAPCTBEHHOH ciy0bl PD. denepambHOe
3aKOHOJATENBCTBO MPEAYCMAaTPUBAET HAJIMUUE B CUCTEME CIEACTBEHHBIX OpraHoB PD nomkHOCTEN rpaxaaHCKon
CITyKOBI, TAK)KE€ B HUX MPUCYTCTBYIOT CICIHUAIM3UPOBAHHBIC BOCHHBIC CIICACTBCHHBIC OPraHbl. ['0CyqapCTBEHHYIO
ciry’k0y WHBIX BUIOB OCYIIECTBIIIOT CITy’Kalllie, KOTOPHIM MPHUCBAaUBAIOTCS CIIEIIHAbHBIE 3BaHUSI B COOTBETCTBUU
C 3aHMMAEMBIMH UMH JOJDKHOCTSIMH, OTIpeiesiseMble GeeparlbHbIM 3aKoH0AaTeascTBOM [ 15, cT. 20].

KpomMe TOro, rocymapcCTBEHHYIO CIy»Oy HMHBIX BHJOB TpaKJaHEe MPOXOASAT B OpraHax BHYTPEHHHUX JCII.
CoBpeMeHHbIE IPABOBEbI AKLEHTUPYIOT BHUMaHUE Ha crielu(uKe OpraHoB BHyTpeHHuX Aen [9, c¢. 111]. K aunawm,
MPOXOJAIIMM B OpTraHaX BHYTPEHHUX JieJd TOCYJapCTBEHHYIO CITy’)KOy WHBIX BHIIOB, OTHOCSTCS COTPYIHUKH,
UMEIOIINE CICIUAJIbHBbIC 3BaHus. [lepedeHb crenMaIbHBIX 3BaHMN onpeieicH (eaepaibHbIM 3aKOHOAATEILCTBOM
[16, cT. 8]. TakOBBIMH SABIIAIOTCS: PATOBOI MOJIHIIUH, PSIOBOM BHYTPEHHEH CITyKOBI, PATOBOI FOCTHIIMH; MIIa TN
CepKaHT TOJUIINH, MIAAIINN CepKaHT BHYTPEHHEH CIY»ObI, MIAIIIMNA CEepiKaHT FOCTUIMU W 1p. Cumrarorcs
TIPOXOIAINMHU  (heIepaTbHYI0 TOCYIapCTBEHHYIO CIy)KOy WHBIX BHAOB COTPYAHWKH moiunmu [17], a Takke
cotpyauuku PenepanbHoii Gpenbaberepckoii caszu [18].

B cucremy TamoxeHHBIX opraHoB P® BxomsT opraHbl, B KOTOPHIX OCYIIECTBIISIETCS TOCYIapCTBEHHAs CIIyk0a
UHBIX BUIOB. OJHAKO MOMUMO COTPYIHHUKOB HHBIX BUJOB TOCYJIAPCTBEHHON CITy»OBI B TAMOXXEHHBIX OpraHax
OCYIIECTBISIIOT TPYJIOBYIO JESITEIBHOCTh TOCYJAPCTBEHHBIC TPAXKAAHCKHIE CITyXKAaIlKe, a TaKKe PaOOTHUKH, HE OT-
HOCSIITUECS K KaKOMY-JIM0O BUIY TOCYIapCTBEHHOU CirykObI [1]. OTHOCHTENHHO CITy»KOBl B TAMOKEHHBIX OpraHax
MOKHO CHENaTh BBIBOJ, YTO JIULIb ACSITEIBHOCTh COTPYIHUKOB TAMOXKEHHBIX OPraHOB OTHOCUTCSl K MHBIM BUAAaM
rOCY/IapCTBEHHOM CITyKOBI.

K opranam, B KOTOpPBIX OCYIIECTBJISIOTCS HWHBIE BHJIBI TOCYIapCTBEHHOHM CIIy)XObI, OTHOCSTCS OpTaHHI,
WCTIOJHSIOIINE YTOJIOBHBIC HAKa3aHUs B BUJIE JIMIIICHHUS CBOOOBI B COOTBETCTBHU ¢ 3akoHOM P® ot 21 urons 1993
r. No5473-1 «O0 yupexIeHHUSIX U OpraHax, UCIOJTHSIOMNX YrOJIOBHEIC HaKa3aHWS B BHJIC JIMIIICHUS CBOOOBI». B
JIAaHHBIX OpraHaX IOMHMO COTPYIHHUKOB, WMCIOIIMX 3BaHUA, MPHUCYTCTBYIOT Takke pabodme Mo TPyAOBOMY
nmoropopy. He BO3HHMKAaeT COMHEHHMH, YTO K WHBIM BHJaM TOCYIapCTBEHHOW CITy>)KObI OTHOCHUTCS JIHIIb
JESATETBHOCTH COTPYIHUKOB OPTaHOB, MCITOTHSIONIMX HaKa3aHUs, KOTOPbIe UMEOT CIIeHaabHbIe 3Banus [4].

OCHOBHOH 1ENBIO ACITEABHOCTH (efepabHON TPOTHUBOMOXKAPHON CIY»KObI B COOTBETCTBUHU C (perepabHbIM
3aKOHO/ATENBCTBOM SIBIIIETCS OCYIIECTBICHHE TOXKapHOH Oe3omacHocTd. Kak W B BBIICYNOMSHYTHIX
TOCY/IapCTBEHHBIX OpraHax, TOCYJapCTBEHHYIO CIIy)kKOy HHBIX BHJOB IPOXOJSAT JIUIIb CIYyXalllhe, KOTOPHIM
TIPHUCBAMBAIOTCS CIIEIMAIBHbIE 3BaHUS, YCTAHOBJIEHHBIE IEHCTBYIONMM 3aKOHOAaTeNsCTBOM [19, cT. 3].

Crnyx0a B Bolickax HanMOHaJIBHOW rBapanr PO B OONBIIMHCTBE CBOEM MOAPA3yMEBAET MPOXOKIACHHUE TPaXK1a-
HAaMH BOGHHOMW Ci1ykObl. OJHAKO B CUCTEMY BOWCK HAIMOHAJIHHOW TBapJHU TAKXKE BXOJAT Hay4HbIE W 0Opa3oBa-
TEJbHBIE YUPEKIIEHUS U OPTaHbl, B KOTOPBIX MPOXOJAT CIY>KOY JINIa, MMEIOIINE CTIeNHaTbHbIE 3BAaHUS MOJIUIIH.
MMenHoO n1IIa, MMEIOIINe CrelraibHble 3BaHUS TOJIHUIHH, OCYIIECTBISIIOT HHBIE BU]IBI TOCYIaPCTBEHHOM CITYKObI B
BOMCKax HallMOHANIBbHOM reapauu PO.

B xo71e mpoBeeHHOToO aHanu3a COBPEMEHHOTO POCCUICKOT0 3aKOHOIATEIBCTBA MOKHO OTMETUTh, UTO HU B O1-
HOM W3 UCCIIEyeMbIX HOPMATHBHBIX MPABOBBIX aKTOB HE OIPEENSIeTCs MPUHAUIEKHOCTh CIIYKObI K HHBIM BHAAM
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B XapaKTepu3yeMbIX opranax. Kpome Toro, Hu B OJHOM 3aKOHOAATEIHHOM aKTe¢ HE YIOMHHACTCS 00 MHBIX BHAAX
TOCY/IapCTBEHHO CITYXKOBI.

Takum 00pa3oM, aHAIN3 JEHCTBYIONIETO 3aKOHOAATELCTBA MOKA3bIBACT, YTO BO MHOTHX OpraHax, CBSI3aHHBIX C
MIPaBOOXPAHUTEIBHON JIEATSILHOCTBIO, OCYIIECCTRISIFOT TPYAOBYIO JISATSIILHOCTD CIIY)KalllUe BCEX BHJIOB TOCyap-
CTBeHHOM ci1yx0b1 PD. Kpome TOro, B HEKOTOPBIX OpPraHax MMEHOTCS PAaOOTHHUKH, OCYIISCTBIISIONIUE CBOK Jes-
TEJILHOCTh Ha OCHOBE TPYJIOBOTO JOroBopa. K coTpyJHWKaM WHBIX BHUIOB TOCYJAapCTBEHHON CITY>)KOBI OTHOCSTCS
JIUIIa, UMEIOIINE CIICIIMATbHBIC 3BaHUs, YCTAHOBJICHHBIC HOPMATUBHBIMU aKTaMHU.

[Ipencrasisercs, 4TO BBUAY OTCYTCTBUS JICTAIBHOTO 3aKPEIUICHUS ONPEIEICHHUS TEPMUHA «MHBIC BHIBI TOCY-
JAPCTBCHHOW CIYXObI», a TakKe OTCYTCTBUS B (hefiepaTbHOM 3aKOHOJATENLCTBE 3aKPHITOTO MEPEUHs IMOJBUIOB
TOCCITYKOBI, OTHOCSIIITUXCST K TOCYAPCTBEHHON CITy’)KOE€ MHBIX BUJIOB, JIOBOJBHO CIIOYKHO YCTAHOBUTH TE€ OPTaHbI, B
KOTOPBIX OCYIIECTBIISETCS JIEATSIEHOCTD, OTHOCSIIASCS K TPOXOKICHHUIO TOCYIapPCTBEHHOM CTy»ObI HHBIX BUIOB.

CTOUT MOJYEPKHYTh, YTO B IOPUAMYECCKON JIUTeparype MHOTHE aBTOPHI MPEANPUHHUMAIOT MOIMBITKA BIICIUTh
crienupuIecKue 0COOCHHOCTH TOCYIaPCTBEHHOMN CITY»KOBI MHBIX BUIOB, TIO3BOJISIONINE OTACIUTh UX OT BOCHHOU U
rpaXTaHCKON rocciayx0bl. OMHAKO HEOOXOIUMO OTMETUTh, YTO HEKOTOPBIC MPU3HAKHU T'OCCIY>KOBI MHBIX BHOB
MIPHUCYINU TAKXXEe BOSHHOW U IPaKIaHCKOMN CITy»KOe, M BBIICIUTh FOCYIaPCTBEHHYIO CITY)KOY UHBIX BHJIOB ITO3BOJISICT
JIUIITH COBOKYITHOCTh OMPECICHHBIX MPU3HAKOB.

Jluteparypa

1. Anexceea E.B., Bomko II.H. HekoTopple acmekThl COBEpIICHCTBOBAHUS MOTHBAIIUM COTPYIHHKOB
TaMOKEHHBIX OpraHoB // BecTHuk o0Opa3zoBaTenbHOr0 KoHcopimyma CpemHepycckuii yHuBepcuteT. Cepus:
OxoHoMuKa 1 ynpasienue. 2018, Ne 11. C. 71— 73.

2. Atamanuyk ['.B. Cymaocts rocyaapctBeHHO# ciyk0b. M.: PAT'C, 2012.

3. bo6poB A.M. T'ocymapcTBeHHast Ciry>k0a WHBIX BHJIOB: IOHITHE M €€ OCOOEHHOCTH // AJIMWHHCTPaTHBHOE
npaso u npotecc. 2018. Ne 9. C. 55 — 60.

4. 3axoH P® ot 21.07.1993 Ne 5473-1 «O0 yupexaeHUSIX U OpraHax, UCIOJHSIIONMX YTOJOBHbIC HaKa3aHUs B
Buje numieHus cBooo e // CIIC KoncynprantlIimtoc (nata oopamenns: 14.03.2021)

5. 3enkoB M.IO. 'ocynapcrBenHast 1 MyHuLIunansHas cinyx6a. HoBocnbupcek: M3n-so CubAI'C, 2015.

6. Kogexc Poccuiickoit denepanyu 00 aMHUHUCTPATUBHBIX TpaBoHapymeHusx ot 30.12.2001 Ne 195-d3 //
CIIC Koncynwrantllntoc (mata obpamenus: 23.03.2021)

7. KopotkoBa O.A., Cokonos 1.C. IlpaBoBble OCHOBBI FOCYIapCTBEHHON CIIy>KOBI B COBETCKOM T'OCYAAapCTBE:
ucTopuvecknit acnekt // 3akoH u npaso. 2019. Ne2 C. 57 — 59.

8. Cenesnera C.B. [IpoGiieMHbIe aclieKThl HHBIX BHJIOB TOCYIApPCTBEHHOM CiTy:K0bI B Poccuiickoit deneparum //
Tpubyna yuenoro. 2020. Ne 5. C. 217 — 222.

9. Coxkomnos U.C., Kopotkosa O.A. Koppynuust B opraHax BHyTPEHHUX JISJI: TIOHSTUE, BUJIBI, CPEJICTBA H MEPHI
npotuBoeiicTust // [IpaBo u npaktuka. 2020. Ne 4, C. 109 — 114,

10. CrapunoB FO.H. TocymapctBenHas ciyx06a B Poccuiickoii ®enepaunun. Teopernko-mpaBoBoe
peryaupoBanue. M., 1997.

11. Yronosusiit koneke Poccuiickoit denepaiuu ot 13.06.1996 Ne 63-®3, cr. 48 // CIIC Koncynbrantllnroc
(mara obpamenwus: 25.03.2021).

12. ®enepanbhbiii 3akoH oT 27.05.2003 Ne 58-03 «O cucteme rocynapcTBEHHOM ciry:k0b1 Poccuiickoii dene-
parumy, ct. 2, 4. 1 // CIIC Koncyasrantllnroc (nata oopamenus: 05.03.2021)

13. deaepanbubiii 3aKoH 0T 13.07.2015 1. Ne 262-D3 «O BHECEHHH U3MEHEHUH B OTJC/IbHBIC 3aKOHOIATEIbHbIC
akTel Poccuiickoit @enepany B yacTW yTOYHEHHS BUJOB IOCYJApCTBEHHOW CIIY:KOBI M NMPU3HAHHS YTpaTHBLICH
cuy yactu 19 crateu 323 ®deaepanbHoro 3akoHa «O TaMOKEHHOM peryiupoBanuu B Poccuiickoit deneparuuy //
CIIC Koncynwrantllotoc (mata ooparenus: 23.03.2021)

14. ®enepanbhbiii 3akoH oT 17.01.1992 Ne 2202-1 «O mpokypatype Poccuiickoit ®enepaunn» // CIIC Kon-
cynprantllmtoc (mata odpamenus: 25.03.2021)

15. ®enepanbhbiii 3akoH oT 28.12.2010 Ne 403-d3 «O CnexncreeHnom komurere Poccuiickont denepanyuny //
CIIC Koncynwrantllotoc (nata ooparenus: 24.03.2021)

16. ®enepanbhsbiii 3akoH oT 30.11.2011 Ne 342-@3 «O ciyxbe B opraHax BHyTpeHHHX Aen Poccuiickoit dene-
paliy ¥ BHECCHHM M3MEHCHMI B OTIE/IbHBIC 3aKOHOAATENIbHbIE akThl Poccuiickoit ®enepanun» // CIIC KoHcyib-
taaTlImoc (mata obpammenus: 24.03.2021)

17. ®enepanbusbiii 3akoH oT 07.02.2011 Ne 3-@3 «O momumumy // CIIC Koncynsrantllntoc (qara oOparieHus:
14.03.2021)

18. deaepanbhblil 3ak0H 0T 17.12.1994 Ne 67-D3 «O denepanpHoii dpenpaberepckoii cs3u» // CIIC Koncymb-
tantllmroc (nata obpamenus: 14.03.2021)

94



International Law Journal 2021. Tom 4. N23.

19. ®enepanbuebiii 3akoH oT 23.05.2016 Ne 141-D3 «O ciyx0e B penepanbHON MPOTUBOMIOKAPHOU ciryx0e ["o-
CyJTapCTBEHHOW MPOTHUBOMOXKAPHOI CITy’)KOBI ¥ BHECEHWH W3MEHEHHWI B OTNENbHBIE 3aKOHOMATENbHBIE aKThl Poc-
cuiickoit @eneparymy // CIIC Koncynprantllmoc (mata obpamenns: 14.03.2021)

20. Yannos C.E. ['ocymapcTBeHHas MpaBOOXpaHUTENbHAs CITy>k0a: ObITh 1K He ObITh? // XKypHan poccuiickoro
npasa. 2016. Ne 11. C. 64 — 71.

21. lllatixatnuaoB B.III. K Bompocy o rocynmapctBeHHOU ciyx0Oe WHBIX BUIOB // BusHec, MeHEMKMEHT U
[IpaBo. 2016. Ne3-4. C. 55 — 57.

References

1. Alekseeva E.V., Volkov P.N. Nekotorye aspekty sovershenstvovaniya motivacii sotrudnikov tamozhennyh
organov. Vestnik obrazovatel'nogo konsorciuma Srednerusskij universitet. Seriya: Ekonomika i upravlenie. 2018.
Ne11.S.71-73.

2. Atamanchuk G.V. Sushchnost' gosudarstvennoj sluzhby. M.: RAGS, 2012.

3. Bobrov A.M. Gosudarstvennaya sluzhba inyh vidov: ponyatie i ee osobennosti. Administrativnoe pravo i
process. 2018. Ne 9. C. 55 — 60.

4. Zakon RF ot 21.07.1993 Ne 5473-1 «Ob uchrezhdeniyah i organah, ispolnyayushchih ugolovnye nakazaniya
v vide lisheniya svobody». SPS Konsul'tantPlyus (data obrashcheniya: 14.03.2021)

5. Zenkov M.YU. Gosudarstvennaya i municipal'naya sluzhba. Novosibirsk: 1zd-vo SibAGS, 2015.

6. Kodeks Rossijskoj Federacii ob administrativnyh pravonarusheniyah ot 30.12.2001 Ne 195-FZ. SPS
Konsul'tantPlyus (data obrashcheniya: 23.03.2021)

7. Korotkova O.A., Sokolov I.S. Pravovye osnovy gosudarstvennoj sluzhby v sovetskom gosudarstve:
istoricheskij aspekt. Zakon i pravo. 2019. Ne2 S. 57 — 59.

8. Selezneva S.V. Problemnye aspekty inyh vidov gosudarstvennoj sluzhby v Rossijskoj Federacii. Tribuna
uchenogo. 2020. Ne 5. S. 217 — 222.

9. Sokolov I.S., Korotkova O.A. Korrupciya v organah vnutrennih del: ponyatie, vidy, sredstva i mery
protivodejstviya. Pravo i praktika. 2020. Ne 4. S. 109 — 114,

10. Starilov YU.N. Gosudarstvennaya sluzhba v Rossijskoj Federacii. Teoretiko-pravovoe regulirovanie. M.,
1997.

11. Ugolovnyj kodeks Rossijskoj Federacii ot 13.06.1996 Ne 63-FZ, st. 48. SPS Konsul'tantPlyus (data
obrashcheniya: 25.03.2021).

12. Federal'nyj zakon ot 27.05.2003 Ne 58-FZ «O sisteme gosudarstvennoj sluzhby Rossijskoj Federacii», st. 2,
ch. 1. SPS Konsul'tantPlyus (data obrashcheniya: 05.03.2021)

13. Federal'nyj zakon ot 13.07.2015 g. Ne 262-FZ «O vnesenii izmenenij v otdel'nye zakonodatel'nye akty
Rossijskoj Federacii v chasti utochneniya vidov gosudarstvennoj sluzhby i priznaniya utrativshej silu chasti 19
stat'i 323 Federal'nogo zakona «O tamozhennom regulirovanii v Rossij-skoj Federacii». SPS Konsul'tantPlyus (data
obrashcheniya: 23.03.2021)

14. Federal'nyj zakon ot 17.01.1992 Ne 2202-1 «O prokurature Rossijskoj Federacii». SPS Konsul'tantPlyus
(data obrashcheniya: 25.03.2021)

15. Federal'nyj zakon ot 28.12.2010 Ne 403-FZ «O Sledstvennom komitete Rossijskoj Federacii». SPS
Konsul'tantPlyus (data obrashcheniya: 24.03.2021)

16. Federal'nyj zakon ot 30.11.2011 Ne 342-FZ «O sluzhbe v organah vnutrennih del Rossijskoj Federacii i
vnesenii izmenenij v otdel'nye zakonodatel'nye akty Rossijskoj Federacii». SPS Konsul'tantPlyus (data
obrashcheniya: 24.03.2021)

17. Federal'nyj zakon ot 07.02.2011 Ne 3-FZ «O policii». SPS Konsul'tantPlyus (data obrashcheniya:
14.03.2021)

18. Federal'nyj zakon ot 17.12.1994 Ne 67-FZ «O federal'noj fel'd"egerskoj svyazi». SPS Konsul'tantPlyus (data
obrashcheniya: 14.03.2021)

19. Federal'nyj zakon ot 23.05.2016 Ne 141-FZ «O sluzhbe v federal'noj protivopozharnoj sluzhbe
Gosudarstvennoj protivopozharnoj sluzhby i vnesenii izmenenij v otdel'nye zakonodatel'nye akty Rossijskoj
Federacii». SPS Konsul'tantPlyus (data obrashcheniya: 14.03.2021)

20. CHannov S.E. Gosudarstvennaya pravoohranitel'naya sluzhba: byt' ili ne byt? ZHurnal rossijskogo prava.
2016. Ne 11. S. 64 —71.

21. SHajhatdinov V.SH. K voprosu o gosudarstvennoj sluzhbe inyh vidov. Biznes, Menedzhment i Pravo. 2016.
Ne3-4. S. 55 - 57.

95



International Law Journal 2021. Tom 4. N23.

OBBIYHOE ITPABO MHI'YIIEN: KPOBHASI MECTh U IPUMUPEHUE

XoJgoxoeBa E.3., acnupaHnr,
YeueHcKHUil rocy1apcTBEHHbIN YHUBEPCUTET

Annomauusn: na Ceseprom Kasrkaze ocoboe omuouteHue Kk mpaouyuoOHHOMY Npagy U €20 UHCIUMYmam, 6 mom
yucne u Kk uncmumymy kpoenou mecmu. Ewe ¢ XIX sexe 6onbuioli unmepec K 2mum uHCMUmymam u 8 yeiom
00bIUHOMY NPA8y 20pCcKUX Hapodos Kaskaza nposeusinu npedcmagumenu pycckou Hayunou unmennueenyuu. M.M.
Kosanescxuii nocessmuni 0CHOBAMENbHBIU 08YXMOMHUK U HECKOJIbKO MOHOZpadull npobiieme 3aKOHA U 00bIuas HA
Kasxaze, @.U. Jleonmosuu onybruxosan coopuuxu adamos vapooos Cesepnoco u Bocmounozo Kaskasza, b.K.
Jlaneam nocesmun pso pabom ucciedosanuio 00bLIYHO20 NPAsa Yedenyes u uneywell u m.o. Anarocuunas paboma
nposooumcest u 6 Hawu onu: b.M.-I". Xapcues, M.C.-I" Anboeauuesa, JI.T. Aeuesa, JI.b. I'anoaposa, u dp., 6 coux
pabomax NpAMO UNU KOCBEHHO 00pawjan 6HUMAHUE HA COYUOHOPMAMUBHYIO KYIbMYpPY UHESYUCKO20 HAPOOd.
Paboma npodenana ocnosamenvuas, 0oHaxo pabom no UCCie008aHUI0 UHCIMUMYMO8 00bIYHO20 NPABA HEMHO20, 8
ocobennocmu no omoenbHoMy ux ucciedoganuio. C yuemom 5moco 6 OaHHOU Ccmambe COelaHd NONbIMKA
oceemums OOUH U3 CHONCHBIX, HO UHMEPECHbIX NPOONEeM, CEA3AHHLIX C UHCMUMYMAamMu KPOGHOU Mecmu u
NPUMUPEHUsL 8 ODLIYHOM NPABEe UHSYULEIL.

Knwowuesvie cnosa: adam, wapuam, KposHas Mmecmb, YOUlCmeo, KPOSHUK, U3CHAHUE, NpuMupenue, oopsio
npumupenus, bawns, obviuHoe npaeo, uneywu, Uneywemus, eavinaxu, mecms, Cmapetiuiund, cogem cmapeiuuiuH,
meun, Kaoutl

THE USUAL RIGHT OF THE INGUSH: BLOOD FEUD AND RECONCILIATION

Kholokhoeva E.Z., Postgraduate,
Chechen State University

Abstract: in the North Caucasus, there is a special attitude towards traditional law and its institutions,
including the institution of blood feud. Back in the 19th century, representatives of the Russian scientific
intelligentsia showed great interest in these institutions and, in general, the customary law of the mountain peoples
of the Caucasus. M.M. Kovalevsky devoted a thorough two-volume book and several monographs to the problem of
law and custom in the Caucasus, F.l. Leontovich published collections of adats of the peoples of the North and
East Caucasus, B.K. Dalgat devoted a number of works to the study of the customary law of the Chechens and
Ingush, etc. Similar work is being carried out today: B.M.-G. Kharsiev, M. S.-G Albogachieva, L.T. Agieva, L.B.
Gandarova, and others, in their works, directly or indirectly drew attention to the socionormative culture of the
Ingush people. Thorough work has been done, however, there is not much work on the study of the institutions of
customary law, especially on their separate study. With this in mind, this article attempts to highlight one of the
complex but interesting problems associated with the institutions of blood revenge and reconciliation in the
common law of the Ingush.

Keywords: adat, Sharia, blood feud, murder, blood feud, exile, reconciliation, rite of reconciliation, tower,
customary law, Ingush, Ingushetia, Vainakhi, revenge, elder, council of elders, teip, gadi

KaBka3z Bo Bce BpeMeHa MpHBIEKaJ BHUMAaHHE HE TOJBKO NPHUPOJHO-TEOrpaUUECKUM BEIHKOJICIIHEM,
STHUYECKOH MECTPOTON, HO TaKXKe W TEMH TPAJAULIMSAMHI, KOTOPhIE COXPAHUIINCHh U UMEIOT MECTO OBITH JIO CHX TOp B
HekoTopbiX perroHax [10]. OmHO#M U3 TakMX TPAAMIMKA SBISCTCS MHCTUTYT KPOBHOM MECTH M, KaK pe3yjbTar ee
MIPOSIBJIEHNUS. — NMPUMHUPEHNE, U3BECTHBIN CpeAr MYCYJIbMAaHCKMX HapoJoB KaBka3za MHCTUTYT, B OCHOBHOM, MOJ
Ha3BaHMEM Maciaart.

MHCTUTYT KpOBHOI MecTH OBLT U3BECTEH €IlIe C APEBHEHIINX BpeMeH, 0osiee TOro, 0 KPOBHOW MECTH TOBOPHUTCS
B mpenaHusx U mMudax pasHelx HaponoB. Tak, B mudonoruu JpeBneil ['pennn MecTp npexactaBiieHa OOTHHIMHA
MIIeHUs] — DpuHUSIMU. Takke OTMETHM CHUMBOJIMYHOCTH OJHOTO M3 MHU(OB, Ille TaKKE pedb HIET O MECTH, B
JaHHOM ciydae mud o mpukoBaHHOM IIpomeree, koropomy mctui 3eBc [3]. Takke KpoBHash MeCTb ObLia
npezcTaBiIeHa He TOJIBKO B MU(ax, HO U B peaJibHOM KU3HU KaBKa3CKUX HApOJOB, B TOM YHCJIE U HHTYIICH.

Kacasice nmpupoipl MHCTUTYTa KPOBHOM MECTH, OTMETHM, YTO KPOBHASI MECTh IPEACTABIISIET COO0M HHTEPECHYIO
Hay4YHyl0 TpoOiieMy, KOTOpas CBs3aHa C pa3HBIMH MOMEHTAMH  PErYJIMPOBaHHS  IOBCEHEBHOM
JKU3HEAESITETFHOCTH TOTO HITH HHOTO O0IIeCcTBa.

C ydeToM 3TOro B JaHHOW CTaThe CIENIaHa MOIBITKA UCCIEN0BAaTh NMPUPOLY KPOBHOW MECTH M MPUMHUPEHUS B
OOBIYHOM TIpaBe WHTYIIICH.

Kak wm3BecTHO, KpOBHAsI MECTh — OJWH W3 JPEBHEUIINX WHCTHTYTOB HE TOJNBKO Ha KaBkaze, KOTOpBIM OBLT
NpEACTaBICH MPAaKTHYECKH y BCEX HApOAOB Ha Pa3HBIX 3Tamax MX Pa3BUTHs, Ha 4To oOparun BHHUMaHue [.B.
ManbieB B paboTe, MOTHOCTHIO MOCBSILCHHON MpoliieMe MecTH U Bo3mesaus [3].
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KpoBHasi mecTh, Kak WHCTUTYT OOBIYHOTO TpaBa, COXPAHWICS HE TOJNBKO B HEKOTOPHIX PErvoHaxX Hariei
CTpaHbl, HO U apyOeXHbIX CTpaHaX.

Tak, mo ceemernsm M.C.-I'. AnGoraumeBoid, KpoBHAs MECTh «... €Ile COXpaHWIach Ha Teppuropuu Poccuu
npeumyliecTBeHHO cpeau HapomoB CesepHoro Kaskasza: [larecrana, Wuarymerun, KaGapauno-bankapuwu,
KapauaeBo-Uepkecun, CepepHoit Ocetrn, Ueunu...» [15].

3TO rOBOPUT O BaXXHOCTH U BOCTPEOOBAHHOCTH 3TOI'0 MHCTUTYTA B NPABOBOH KYJIBTYpEe MHOTHX KaBKa3CKHX
HapOJIOB U, KaK CIIEICTBHE, HEOOXOAUMOCTH €r0 OCHOBATEIILHOI'O MCCIIEAOBaHM, KaKk B 1eioM Ha KaBkase, Tak u
10 OTACTBHBIM PerHoHaM (HapoaaM), B JaHHOM ciydae Y HHTYIICH.

[Ipobnema HOBONBHO-TAKH CJIOJKHAsI, OHA TPeOyeT OCHOBATEIBHOIO U KOMIUIEKCHOI'O HUCCIIEIOBAHUS HE TOJIBKO
MHCTUTYTa KPOBHOI MECTH, HO U OOBIYHOTO IpaBa B 1I€JI0M, YTO, Ha HAII B3IV, JaCT BO3MOXHOCTD BBISIBICHUS U
COXpaHEeHHUs1 MHCTUTYTa KPOBHOW MECTH, €€ NPUYMH, IPEANOCHUIOK, B JAHHOM Cllydae MHTYIICKOTO oOmiecTBa. B
psizme paboT yUeHBIX, 3aTparuBaroIInX MpodIeMy MeCTH y BaifHaxCcKuX HaponoB XapcueBa b.M., Caiinymona J[.X.,
AnborauneBoit M.C.-I'., Aruesoit JI.T., I'anmapoBoit JI.b., ApcanykaeBoit M.C., babmu WN.JI., [lnmeBa A.A.,
I'antamupoBoit ®.A. u p., TOBOPUTCS, YTO BaKHBIM 3JIEMEHTOM B PEryJIMPOBAHUN KPOBHOW MECTH y BalfHAXCKHUX
Hapoz0B (MHTYyIIeH U YeueHiieB — E.X.) urpan u urpaer TeuI, gaxe CTPOUTEILCTBO OalllHU WIIH €€ HAJIMYUE -TOXKE
OJIMH U3 3JIEMEHTOB MpOIlecca PEryIHPOBAHAS KPOBHOM MECTH M IPUMUPEHUS.

I''B. ManbueB, NOCBATHBLIMI CEpbe3HYI0 MOHOTpadMi0 MMEHHO MpobjeMaM MECTH W BO3ME3/Ws, IHCA:
«...JlpumedaTenbHO, YTO MEPEKUTKH apXaMuecKoro TOpsiAKa KPOBHOW MeECTH, IpaBAa YK€ 3aTyXalollue,
ormeudanuck Ha KaBkaze B XIX B. ... Tam ke cOXpaHSJIUCh HEKOTOPBIE PUTYaNbl, CHMBOJUYECKH BBIPAKABILIHE
TOTOBHOCTB POJia OTOMCTHUTH 32 CMEPTh MOKOHHOI'O HEBEIOMBIM BparamM Kak BUHOBHHKaM €ro KOHUYHHBL...» [15, c.
32, 33].

Ha navyansHOM 3Tane, 1abbl HCKIIOUUTH MPOJOIKEHHST MECTH JI0 TPUMHUPEHHSI, KPOBHUKU MOTJIM YKPBIBAThCS B
OamiHe, WM, Kak pe3ylbTaT HPUMHUPEHHS, HE NOJDKHBI OBIIM  IOKHIATh OAllHIO A0 OKOHYAHUS CpOKa,
0003Ha4YE€HHOTO B MIPOLIECCe MPUMUPUTEIBHBIX IPOLIEAYD.

To, 4To GalIHK UrPalOT BaXKHYIO POJIb NPU HamaJleHUH Bpara, BCEM W3BECTHO, HO OHA TAaKXKE MIpajia BaXKHYIO
poJb B epuof KpoBHOW MecTH. [IpaBaa, GalmHu oTiMYamuch: ObIIIM POJOBBIE M CUTHaJIbHBIE. B pomoBbIX OammHsax
ObUIa IpeayCMOTpEHa BO3MOXKHOCTh €€ JI0JITOBPEMEHHON ocaibl. HekoTopsle n3 HUX MOJIM ObITH HAa3BaHBI B YECTh
OJIHOTO M3 TaKUX CIy4aeB.

B omnoMm u3 paiionoB Jlarecrana (I'yauOckom p-He PII — E.X.) 6mnu3 cena Kopopa, ectb OariHsi, H3BECTHAS 1O/
Ha3zBaHUEM «ballHg KPOBHHKOB», IO BCEH BEPOATHOCTH, Ha3BaHHE KOTOPOM CBA3aHO C MHCTHTYTOM KpPOBHOM
MecTH. YacTo, mocie Hayajla MECTH WM €€ TMPOJODKEHHS Y HEKOTOPhIX HapoJOB KPOBHHK H3TOHSUICA Ha
OTIpEJICIEHHOE KOJIMYECTBO JIET, B 3aBUCHMOCTH OT TSDKECTH COJISSTHHOTO, Ha 4yXOWHY, cOCeTHEee Cello WU
ckpbiBajicsl B OamHe. Tpaguunonno Ha Kaskasze (B I'py3un, Murymerun, Yeune, Ocetun) mocie Hayajia MECTH
CKPBIBATUCH B POJOBBIX OalllHSIX M HAXOJWIUCHh JO TE€X IOp, IMOKa HE JOCTUTHYT HMPUMHPEHHS C KPOBHUKAMH.
besycnoBHo, MecTh Obla MpelCTaBlIeHa IO pa3HOMY: B OJHMX oOOIecTBax, Osarogaps (QOpMHUPOBAHUIO
roCyJapCTBEHHO-TIPABOBBIX MHCTUTYTOB, MECTh Obljla CBEJEHA Ha HET, B JIPYIUX — NPaBUTEIH OrPaHUYUBAIU
MecTb, Onarogapsi 4Yemy MOIOJHUIM Ka3Hy LTpagaMyd M OJHOBPEMEHHO JIEMOHCTPHPOBAIM M YKPEIUISIH CBOIO
BJIACTbh.

B HeEKOTOpBIX permoHax MeCTh COXpaHWJIAach MPaKTHUECKH A0 cux mnop. [Ipobiema coxpaHeHUS MHCTUTYTa
KPOBHOM MECTH BBI3BIBAET CIOPBI, TaK KaK OJHU YTBEPXKAAIOT O CAEPKUBAHUM HMHCTUTYTOM KPOBHOW MECTH,
BEpHEE €ro HATMYHEM, OT HEpa3yMHBIX ITOCTYIKOB 110 OTHOIIIEHHE COTNIEMEHHHKY, JKEHIIIMHE, CTAPUKY, TYXOBHOMY
JISSITEII0 WU K CTapellliiHe Teumna.

JL.T. ArueBa B copepkaTelbHOM cTaThbe 00 0OBIYHOM IpaBe MHTYIIEH oOpaliaeT BHUIMaHHE Ha TO, YTO KPOBHAS
MECTb «... ¥l TIOHBIHE COXPAHMIJIOCHh B BHJIE MEPEKUTKA B NI3MEHEHHOM BHe. YacTo TakKe BHICTYMAN KaK MOIHBIN
CIepXKUBAIONIHIA (HAKTOP TP Pa3THUUHBIX KCTPEMAJBbHBIX CHUTYAIUsIX, B KOTOPBIX OKa3bIBAIKCH JIOAU... » [6, c.
76].

Hpyrue, Ha000OpOT, YBEPEHHO MOKAa3bIBAIOT, YTO CYyIbl CaMH CHPABIAIOTCS M HAKa3bIBAIOT NPECTYITHUKA 32
MIPECTYIUICHHS, BRI3BIBAIOIINE KPOBHYIO MecTh. OOpaTM BHUMaHHE HA POJIb PEIINTHH, B TaHHOM CJIydae HciaMa, B
peryiaupoBaHuu KpoBHOW MecTtu. CaMblii TJIaBHBII MOMEHT — 3TO TO, YTO B HMCJIaME€ MECTb HOCHT aIpeCHBIN
XapakTep U HalpaBJIeHa TOJbKO MPOTHUB COBEPIIMBILETO TO WJIN HHOE 3I0CSHHE.

Hanee, ucnaM peKOMEHAYET U MPUBETCTBYET MIPUMHUPEHUE U MPEAIaraeT OrpaHMYUTh MECTh BHIIIIATON ITpada
— nusta. Kpome Ttoro, mpeacraBuTeNny AyXOBEHCTBA INPUHUMAIOT CaMOE€ AKTUBHOE ydacTHe (He HCKIIouast
crapeiimna — E.X.), B mpUMHUpUTENBHBIX mpoueccax M npoueaypax. Ja um oOpsin nmpuMupeHus, B OCHOBHOM,
MIPOXOAUT TOJ PYKOBOJACTBOM KaJusi, BBICTYNAIOIIEIO FapaHTOM IIpoliecca NMPUMHpPEHUs KpoBHHKOB. Hamuune
MIPEJCTABUTENCH NYXOBEHCTBA B NMPUMHPHUTEILHOW KOMMCCHU IIOKa3bIBAE€T M IOKA3bIBACT BIMSHHE HCJIaMa Ha
0OBIYHOE MPABO MHTYILEH.
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C y4eToM BBILICH3IIOKEHHOTO OTMETHM, YTO KPOBHAsi MECTh MOABEPTIIach SBOJIOIMU IMOJ BIMSIHUEM pa3HBIX
(hakTOpOB, B TaHHOM CIIydae y WHTYIIEH, B TOM YHCJIE BIUSHUIO PEIUTHH (MCIIaM) U UMIIEPCKOT0, COBETCKOTO, a
BITOCIIEZICTBHH U POCCHIICKOTO, 3aKOHOAATEIbCTB.

BaxxHpIM MOMEHTOM IpH HCCIEJOBaHMHM YKa3aHHBIX MpoOJeM sBiseTcs paboTa € IMEPBOMCTOYHHKAMU,
3HAYUMOCTh KOTOPOH, 10 MHeHUI0 AnborauneBoit M.C.-I'., 3akiIt04aeTcs B TOM, UTO «... €€ PEUICHHE BO3MOKHO
TOJIBKO TPY HAJIWYAH IHPOKOW HCTOYHHKOBOH 0azbl — MaTepHAOB AHTPOIIOJIOTHYECKUX, apXEOJOTHYe "CKUX
UCCIIEIOBaHUHM, CONMAHOTO KOpIyca MUCbMEHHBIX HCTOYHHKOB, @ TaKKe IOJEBBIX MAaTepHUaloB STHOrpadoB,
(OTBKIIOPUCTOB | T.1...» [2, ¢. 4].

Heobxomumo oTMETHTD, MaTepHalbl OOBIYHOTO MpaBa MHTYIIEH OBUIM cOOpaHBI MAPCKOW aIMUHUCTPAITUEH 0
CHEIMATFHON MPOTpaMMe, & MaTepHalIbl 0 OOBIYHOMY IIPaBy WHTYIIEH OBIIN COOpaHBI H3BECTHBIM KaBKa30BEIOM
B.K. Hanratom. Cpa3y cieayeT OTMETHTb, YTO B OOBIYHOM IIpaBe COXPAaHWIACh MECTHas TEPMHUHOJIOTHA, K
MIpUMEPY — «ITOXOPOHHBIE» KOPOBEL. TyT BHINMO pedb UAeT o mrpade (I1arta 3a KpOBb), TAKOTO Ke, KaK HHCTUTYT
«ameiM», ObITOBaBIIMIA B [larectane. DTOT TepMHUH OBLT MPEACTABIEH B 3HAYEHUH «IUIaTa 32 KPOBB (MMYIIIECTBO,
nepeanHoe POJICTBEHHUKAM MMOKOWHOTO B TIEPHOJ PUTYaJIbHBIX MEPONPHATHI)», WIN «TOKPOBHTEILCTBYIOIINX)
KOPOB, «IIOJABOAHBIX» KOPOB U.T.J. OTHOCUTENBHO OTJIWYMIA OT KPOBHOM MecTH MHTyIIel U HapoaoB JlarectaHa:
OoTIUYHsA 0Ee3yCIIOBHO €CTh, XOTS OBl B IUIaHE BIWSHUS Uciama: B Jlarecrane mciam OBUT yTBEpXKICH paHee W,
€CTEeCTBEHHO, MHOTIE MOMEHTBI KPOBHOH MECTH U PUMHUPEHUS] KPOBHUKOB PETYITHUPOBAIIICH IO IIAPUATY.

A KakuWe TPUYUHBI MOTJIM CIPOBOIIMPOBATH MECTh, U KaK MOIJIa COXpaHATbca Bekamu? K mpumepy, (mo
ceeneansiM A.B. Komaposa — E.X.) kxpoBHas mecth B ogHOM 13 cen Jlarecrana (c. Kamap) mpomomkanace Oomee
JIBYXCOT JIET.

I''B. Manbues, yTo4HsIsI MPUYMHBI BOSHUKHOBEHUS MECTH M JJIMTENIBHOTO €€ CYIIECTBOBAHUS, MUCAT: «...
[Tpu4MHBl UIUTETHHOTO CYIIECTBOBaHMS OOBIMACB MECTH 3a KaXIyI) CMEpPThb, MPEICTABISAIONINX, OECCIOPHO,
JIPEBHEUIITNI CIION COMMAaIbHBIX HOPM IMEPBOOBITHOTO OOIIECTBa, JIEKAT, OUYEBUIHO, HE TOJBKO BO BPAKICOHOM
XapaKkTepe MEKIPYIIOBBIX OTHOLICHHIA, HO U B KyJIbTOBO# )KHU3HU, BEPOBAHUSAX MHOTHX rpymi... » [14, c. 174].

ABTOp TpaB, N0 B TOM, YTO COIMOHOPMAaTHBHAs KyJbTypa HapoaoB KaBkasza mpeamonaraeT oOsi3aTelbHOE
MIIIEHbE 32 YOUTBIX, OO UX AYIIH HE YITOKOSTCS 0 KOHIIA MECTH.

Kpome Toro, uTo kacaeTcs mpUpoOabl HHCTUTYTa KPOBHOW MECTH HETOCpPEeACTBeHHO y mHrymeHd, H. SIkosies
nucai: «... Jaxe YyOWHCTBO MO HEOCTOPOKHOCTH, JIOJDKHO OBITh OTOMILIEHO HJIM OIJIAY€HO IOJHOCTBIO.
HenamepeHHBII W, HEOCTOPOXKHBIN YyOHWiiIla MMEET TOJNBKO Ty JIBFOTY, YTO OH CKOpPEEe MOXET BBIIPOCUTH Y
MCTHUTEJIEH corilacue Ha mpuMupenwue. .. » [18, c. 249].

Opnako, Bce paBHO B pasHbix permonax Cepephoro u CeBepo-Bocrtounoro KaBkaza ObUIM TIPEIIPUHSTHI
MOMBITKY JIMKBUAUPOBATh, B KpaliHEM cllydae OrpaHH4YMTh, KPOBHYIO MECTb. OJTH TOIBITKA OBLIM CBSI3aHBI C
W3MEHEHHEeM aJaToB (0OBIYaeB), BHI3BIBAIOIIMX KPOBHYHK) MecThb. Tak, HeMmelkuid ydeHwld, A. [upp, kacasch
npolecca M3MEHEHHs ajaToB, oOpaTWi BHUMaHWE Ha 3Ty MNpobieMy. Y4eHBIH, HccielloBaB OOBIYHOE TPaBO
KaBKa3CKHUX T'OPIIEB, KacaTeIbHO TOIBITOK OrpaHUYEHUs KpOBHOW MmecTH, 3ameTwi: «bapon Ilranps eme B 1849
roJly MOT IHCaTh, YTO «HEJAABHO €IIle y YePKECOB 3a YOMIICTBO TUIeMs MCTHJIO IUIEMeHH, ayn ayiay. Ho Tteneps Bce
OoJBIINI BEeC MPHUIAETCS PEIICHUSIM HapOIHBIX CYZOB U IMOCTETIEHHO MUKHUW 00bIuail yxomuT B mponuioe; [lamuns
CO CBOEH CTOPOHBI MBITAJICS YIIPA3THUTH KPOBHYIO MECTh Y €ITle HeTIOKOpeHHBIX Poccuelt HapoaoBy...» [13, c. 165-
166]. 'oBOps KOHKpPETHO O APYrux Hapoaax, mucai: « ...0 momoOHOM pa3pelIeHHH KPOBHOM MECTH Y OCETHH
MOYET cooOIuTh PaliHerrc, HO y OCETHH Tereph, Kak U Y YepPKECOB, 32 YOUHCTBO OTBEYAET JIMIIb CEMbs YOUMIIBL.
be3mepHyto u 6e3pa300pHyI0 KPOBHYIO MECTh U B JlarectaHe MbITAlOTCS OIPAHUYUTh MEHBIITMM KPyroM Jroei [15,
c. 221]» [7, c. 32].To ecTh 3TO Kacajoch HE TOIBKO YEPKECOB, JAr€CTAHIIEB, HO TAK)KE U IPYTHX CEBEPOKABKA3CKUX
Hapo0B.

A. lupp oOpaTun BHMMaHHE Ha TPUPOAY MECTH H CJielajl BechMa IIeHHOe HaOJrofeHue, IJe pedb HAET O
JIOVUCIIAMCKOM SI3BIYECKOM IIEpUOJIe, K MPUMEPY, B OOIECTBEHHON HM3HHM MHTYIICKOro obmiectBa. Mrak, mo ero
MHEHHUIO, ... CHJIBHO BBIPQKEHHBII KYJIbT MIPEIKOB pa3Aessil poj Kak Obl Ha JBE aKTUBHO JEHCTBYIOLINE YaCTH —
JKUBBIX M MEPTBBIX, & CMEPTh BOCIPHHUMAJAch NMPH 3TOM Kak Mepexo] 4eJoBeKa OT (PU3NYEeCKOro ObITHS K
HEBUAVMOMY U CBEPXBECTECTBEHHOMY COCTOSIHHIO. YelI0BeK, MPUHSABIINI CMEPTh B CXBATKE C BPAaroM, JOCTOHHO
3aKaHYMBaJ 3€MHYIO KHU3Hb, HO M TaM, B TIOTYCTOPOHHEM MHUpE, OH MPHOOpETa Ka4ecTBa CHIIBHOTO, BIUATEIHHOTO
ayxa... »[7, c. 32].

[aiee, aBTOp OOpalliaeT BHUMaHUE Ha TO, YTO CMEPTh OT Bpara cuutaercs nodeTHoi. [To Bocmomunanusm B.I1.
EropoBoii B narectanckoM ceiie Xapadw, YHUKaJIbHOCTH KOTOPOTO B TOM, YTO CEJI0 OCHOBAJIM B OCHOBHOM T€,
KOTOpBIE YIIUIA OT KPOBHOW MECTH, OJHHM CJIIOBOM CEJI0 KPOBHUKOB. Tak, B 3TOM ceJie MaTh IIPUYHUTANa HaJ TEIOM
CBIHA, YTO OH YMEp HE B CXBaTKe C Bparom, a ymep noma. Ceno MHTEpECHO elle TeM, 4TO Ha KiaaOuine Obuin
OTJIeNbHBIE MECTa, TJI€ OTAEIHHO XOPOHWIIM MOTHUOIINX OT MYJIH WIM KHHXalla, U TeX, KTO YMEep eCTeCTBEHHOH
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CMEpTHIO MM OT pa3Horo poja 6onesHeit. Kak BuauM, ecTb MHOTO OOIIETO MEXy HHCTUTYTaMHU OOBIYHOTO MpaBa
KaBKa3CKHX HApOJOB.

To ecTp KpOBHAsE MECTH — 3TO HE MMPOCTO HHCTUTYT PETYIMPOBAHMS IPABOBBIX OTHOIIECHHM, B TaHHOM ClIy4ae, B
MHTYIICKOM OOIIecTBe, a MeJblii KOMIUIEKC 0053aTeNbHBIX 3THYECKUX, MOPANbHBIX W MPAaBOBBIX HOPM,
HECOOJII0ICHNE W HEUCIIOJIIHEHHE KOTOPBIX BBHI3BIBAECT ONPE/ACICHHBIE CAHKIKWK HE TOJIBKO B aJpec KPOBHHKA, HO
TaK)Ke U B aJjpec €ro poja.

Kacasice aroro Bompoca, M.M. KoBaneBckuii B CBOEM 3HAMEHUTOM JIBYXTOMHUKE «3aKOH M OObIYail Ha
KaBkaze» mucai: «... KpOBHasi MECTb TIPEICTABISET COOON UCTIONHEHNE PEUTHO3HOTO J0JITa; OHA SBIISETCS OJAHOM
13 00S13aHHOCTEH KUBBIX IO OTHOIICHHIO K yMepmuM. KaBkazen MCTUT yOwiilie, TaKk Kak 3TOW MECTH TpeOyeT TeHb
youroro... » [11, c. 40].

Mexay Tem, kak otMeuaeT JI.ArueBa, «...y HHTYyIIEH caM 00bIYail KpPOBHOW MECTU U PeTyJIUpOBaHUE PAaBOBOI
OTBETCTBEHHOCTH TaKK€ MOAYMHAINCH HHIYHICKOMY KOIEKCY uecTH («331en — rlynakx»), MOBEIEHHIO,
BKJIIOYAIOIIeMy TpeOOBaHUE NPUHSITHS NPUCATH, BHIIOJIHEHUE NAHHOTO CJIOBa M T.N. Tak, K IpuMepy, rocTh IO
MHTYIICKOMY OOBIYAI0 — JIMIO HENPUKOCHOBEHHOE. XO35MH, MPUHSBIIMHA B CBOH JOM TOCTS, SIBISIFOLIETOCS
KPOBHUKOM, OTBEYAET 32 €ro LENOCTh U JKU3Hb J0 TOH MHHYTHI, TIOKa TOCTh OJaromoiyyHo He Jobepercs TyaAa,
KyJia OH COOMpAJICs JoexaTh, BbIe3kas U3 qoma xo3suna» [14, c. 10].

Kax MOXHO mpeanonaoXKuTh, MHCTUTYTHl KPOBHOM MECTH M MPUMMPEHHS — MacjvaT OXBaThIBAeT MPAKTUUECKU
BCIO JKHM3HEAESATENFHOCTh MHIYHICKOro oOmiectBa. [lomaraem, 4ro 3To Aano Bo3MmokHocTh D.U. JleoHTOBHUY
0003HAaYUTh MaciauaT KaK OAWH M3 UCTOYHHKOB OOBIYHOIO IpaBa KaBKa3CKUX HAPOAOB, B TOM YHCIIEC M MHIYIICH.
On Obul yOexneH, YTO «... IJ1aBHBIM OpraHoM oOOpa30BaHHUSl ajaTa KaBKAa3CKUX TOPLEB HCCTapu SBISUIOCH
TPETEHCTBO, MUPOBOH Cy/I TOCPEAHUKOB. .. » [14 c. 20].

XapakTepusysl MaciuaT U Kak HHCTUTYT OOBIYHOTO TIpaBa, M Kak HCTOYHUK OOBIYHOTO MpaBa HapoaoB KaBkasa ,
B TOM YHCIIC€ W MHTYIIEH, aBTOpP yBEpeH B TOM, 4TO «...TpeTeiicTBO, ¢ XapaKTepoM MOCPEeTHUIECKON (HYyHKIUH,
BbIpa0OaThIBaIOIIEHl OCHOBHBIC Hayaja OOBIYHOTO IIpaBa, HMCCTAPH JIGKHT B OCHOBE BCErO CyJIOYCTPOHCTBa
KaBKa3CKHX ropues...» [14 c. 20].

Hanee, kacasice mpo6yeM 00BIMHOTO IpaBa BaliHaXOB, OH MPOAOJDKUIL: «... B CIIydae POJOBBIX CIIOPOB, CTApILIHE
B POZAE COBETOBAJIMCH (YCTAaHOBISUIM MacijaraT), Kak Obl YIaguTb JeJio, YCJIOBJIMBAINCh, U HUKTO UM HE
MpOTUBOpedn. ...Maso Mo Maixy OH (MaciaraT) mepemes B CyJl 10 aJaTy — CyJA CTapHKOB (KaHOM), TBOPHUBIIUX
pa3dupaTesnbCTBO JeNl Ha HApOAHBIX CXOJKAaX, B ONpelNeleHHBbIX oObruaeM Mectax» [12]. Macnarat nmocene He
HIepecTaeT BIMATh Ha OOBIYHOE MPaBo YeueHLeB...» [ 14, c. 20].

3aBepinas CBOM PACCYXKICHHS 10 MaciuaTy Kak MCTOYHUKY OObIgHOro mpapa, ®. JleoHroBuu mucai: «...B
TaKOM «COTJIAIIEHUW» PACKpBIBAE€TCS HOBOE 3HAYEHHWE M POJIb Macjarara B OTHOLIEHHHM K OOBIYHOMY IIpaBy.
YcranaBnuBas INepBble Havajga 0Opa3oBaHMs ajaTa IMyTeM CyAeOHO-TIOCPEIHHMYECKOW M BEYEBOM MPAKTHKH,
Macyiarat sBJISUICS, 3aT€M JO MO3AHEHIIEro BPEMEHU, YyTh JIM HE E€IUHCTBEHHOM KOMIIETEHTHON CHUJIOMH,
HO/I/ICP)KUBABIICH JISHCTBIE YTBEPIMBIIMXCS TaK WM HHAYE B HAPOIHOI )KU3HU a1aToB...» [14, c. 20].

Peus maer o Ttom, uto Poccuiickas uMImepus B CBOEW MONMTHKE y4ja HEKOTOPHIE TPAAWLIMKM WU pa3pelnia
JeSITeIbHOCTh HEKOTOPBIX MHCTUTYTOB OOBIYHOIO IpaBa KaBKAa3CKMX HApPOAOB, B TOM 4yuciie M uHrymei. Tak kak
pONb W 3HAUEHHE MHCTUTYTOB OOBIYHOTO TpaBa OBLIM BBICOKH, 3TO M OBUIO YYTEHO NPH CO3JAHUH CYIeOHOI
CHCTEMBI, K TpuMepy, B Tepckoii obnactu, Kyaa Bxoauwna U MHrymeTus.

[lo aBroputeTHOMy MHeHHI0 1.B. ManbueBa: «... Ha obmem ¢oHe BbLAEISIINCH OTHENbHBIE PETHOHBI, TIE
o0blYal MIIEHUS] OCYIIECTBISUINCH C OOJBIIMM pa3MaxoM, HMEIHM OCOOEHHO BaXKHBIE TIOCIEICTBHS B
00IIeCTBEHHOM KM3HU. «[ TaBHBIM 09aroM KpOBOMIIIEHHUS Oblja IIEHTpabHas YacTh perunoHa — Yeuns, MHrymeTus
u Ocerust, B ocoOeHHOCTH TopHas» [ 15, c. 408].

ABTOp cUHTaN, YTO B YKa3aHHBIX PETHOHAX MPUYMHON MECTH MOTJIa OBITh HE TOJNBKO YOUHCTBO, HO M CIIOBECHBIE
OCKOPOJICHUSI, JEUCTBHSI OCKOPOUTEIHHOTO XapakTepa M TOTJIA ... MCTHIIM 3a Bce: 3a yOWICTBO, HE3aBUCHMO OT
€ro MOTHBOB, YBeUbe (BOIPEKH PEKOMEHYEMOMY LIapHaTOM MPUHIMITY TAIMOHA), 00Uy, TeM Oojiee HAHECEHHYIO
XKeHIuHe... » [15, c. 426].

OTHOCHTENBHO TPHYHMH COXPAaHHOCTH HMHCTUTYTOB OOBIYHOTO TIpaBa, AaXKE NPH NPUMHUPEHHH DOJIOB,
HaXOJSIINXCA B COCTOSHUU KPOBHOM BpaKIbl, aBTOP MHCAN: «... B 3TO yacTu pernoHa, BONMPEKH MPECIIeOBAHUIO
M0 3aKOHYy M MHOTOKpPaTHBIM IIONBITKaM HPUMHUPHUTEIBHBIX KOMHCCHH YJIaguTh CTapble paclpud MEXKIY
(baMUITBHONIATPOHUMHUYECKHMH TPYIIIIAMH, KPOBHAsI MECTh HE yMepJia ¥ JI0 HACTOSIIEr0 BpeMeHH. .. [8, c. 69]» ...
[15, c. 408]».

B Toxe Bpems mpuBieKkaeT BHUMaHHUE cienyroniee cyxaeHue [.B. ManbieBa 0THOCHTENBHO 3BOIOLUH (HOPM
KpoBHOW MecTH. OH cumran, 4To « ...Ha mozmHue QopMbl KpOBHOW MECTH HAJOXHJIO OTIEYaTOK TOCYAAapCTBO,
OTPHIIATEIHHO OTHOCHBIIIEECS K JaHHOMY HHCTUTYTY...» [15, c. 426].
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Takum 00pa3oM, B COBpEMEHHBIH MEpHOA STOT MpOLECC WAET, U B ClIydae BOSHUKHOBEHUS MM SCKATALUH
KPOBHOW MECTH HE TOJBKO OOIIECTBO, HO W BJACTh IMOJKIIOYAETCA K IpOLecCy NpUMHUpeHus: B YedHe u
Wnrymernn co3ganbl IPpUMUPUTEIbHBIE KOMUCCUH, KOTOPBIE JOBOJIBHO-TAKU MMPOLYKTUBHO pabOTAIOT.

Kak BuanMm, B 00OBIYHOM NpaBe WHTYIIEH, KPOBHAs MECTh 3aHMMalla 0cO0Oe MECTO, €Cd HE caMoe TJIaBHOE,
Jake B HAIM JTHU MHOT/AAa BO3HHKAET MECTh, YTO TOBOPUT 00 0COOOM OTHOIIEHHH K MHCTHTYTY KPOBHOH MECTH
UHTYIIEH.

Wtak, MHCTUTYT KPOBHOM MECTHM WHTYIIEH Ha MpUMeEpe YKa3aHHOrO COOpHHMKa aJaToOB IOKA3bIBAaeT, YTO Ha
KaXXIIOM JTare OH MpUoOpeTaeT OCOOCHHOCTH, CBSI3aHHBIC C JIEHCTBHEM pPAa3IMYHBIX (DAaKTOPOB, B TOM YHCIE
PENUruo3HbIM (BJIMSHUE XPUCTHAHCTBA M uciama). [IpuuuH TOro, moueMy COXpaHsSETCsi MECTb B HEKOTOPBIX
pETHOHAX, TOKE HEMAJO W, KOHEYHO, HY’)KHO OTMETHTB, YTO CO BPEMEHEM CIIy4ad MHPOSBICHUS KPOBHOM MECTH
cokpamatoTca. TyT Kk MecTy oOpatuThes K MHeHuIo ['.B. ManblieBa kacaTtenbHO TOTO, YTO «... HEOOXOAMMO HE
ocnalnATe «60pb0y CO 3710M», BHEAPAS B COZHAHHE JIIOEH COMHUTENIBHBIC HI€0JI0I€MBl, @ PACIIUPATH IPOIPAMMBI
pasBUTHS, OCHOBAHHBIC HAa MOAYMHEHUH COLMAIbHO-IKOHOMHUYECKHX, KYJIbTYPHBIX M MHBIX (PaKTOPOB IIporpecca
3aJja4aM BCECTOPOHHETO COBEPIIIEHCTBOBAHUS YEI0BEYECKON JUUYHOCTH B TAPMOHUHU C YEJIIOBEUYECTBOM B IIEJIOM...»
[27].

MBI TaKke CONMIApHBI C MHEHHEM H3BecTHOro 3tHorpada M.C-.I. AnboraumeBoi, JaBHO 3aHUMAIOLICHCS
npoOjeMaMy KpPOBHOM MECTH M IPUMUPEHUS B OOBIYHOM IIpaBe MHIYILICH, KOTOpasi CYUTAET, YTO KPOBHASI MECTh HA
COBpPEMEHHOM 3Tare «... HAXOAHUTCS B CTaJUM TpaHC(OpMaIMK; IPU STOM MHOTHE XKUTENH WHTyIeTnu cuuTaroT
€ro HEraTUBHBIM SIBJICHUEM M XOTEJIH Obl, YTOOBI OH ITPEKPATUII CBOE CYIIECTBOBaHUE. .. » [1].

[lo MHEHWIO aBTOpa «... CHCTEMa COLMAIBLHOIO pETYIUPOBaHUS B pECHyOIMKe SIBHO HYXKAAaeTcs B
JIOTIOJIHUTENILHBIX MeXaHu3Max KouTposs nomumo YK Poccuiickoit @enepanuu. .. » [1].

B TakoMm ciyyae ycnemHocTh paboThI «... MPUMUAPHUTENBHBIX KOMUCCUH U IPYTUX WHCTUTYLHH, MBITAIONIHXCS
U3KATH 00bIYal KPOBHOM MECTH, KaKk U €ro JanbHeimas TpancopManus B 11eJI0M, 3aBUCAT OT TOTO, MOSIBUTCS JIX
B OOIIECTBE albTEPHATUBHBIA MEXaHU3M KOHTPOJIsI, KOTOPHIH MOT Obl ()yHKLIMOHAIBHO 3aMEHHUTH TOT,C KOTOPBHIM
BJIaCTH U OOIIECTBEHHbIE OpraHM3allMi OOPIOTCS CTONH JaBHO, CTOJb YIMOPHO W, B IENIOM, C ONpPEACICHHBIM
yerexom...» [1].

[yMaercs, cipaBeUIMBOE HaKa3aHUE OrPAaHUYMBAET KPOBHYIO MECTh, UCKIIIOYAET €€ 3CKAALUI0, OJHAKO, E€CIIN
MMeeT MECTO HECHpaBeIIMBOe, HEJOCTATOUYHOE, I0 MHEHHIO MOTEPIIEBIIEH, CTOPOHBI BO3ME3IUE, TO, OE3YCIIOBHO,
YCHJIMBAETCS] YyBCTBO MECTH IO OTHOLIEHHIO K KPOBHHUKY U €ro poxy. OcoOGeHHO, €cili y4HUThIBaTh YTO MECTh
UMEeT NJUTETbHYI0O M HE MEHee KPOBaBYIO HCTOPHHIO, KOTOpas YHOCWJIA B MOTHIy Maccy COBEpIIEHHO He
BUHOBHBIX Jtofei. Kak ciencrBue, MecTh NpONOIDKAeTCs, BTATMBAas B KOH(JIUKT Bce Oonbiie W Oosiblie
COBEpILICHHO OE3BHHHBIX JIIOJied, © B OCHOBHOM MOJIOJIEKb, KaK HauOojee SHEPTUYHYI0 YacTh HMHTYIICKOTO
o011ecTBa.

Kynukosa E.®., paccmatpuBas npobieMy BOOPY>KEHHOT'O MPOTHUBOCTOSHUS B MEPBOM 4eTBepTH XX BeKa, TaK
nycajga o KpoBHOH mecTH: «KpoBHas MecTh ABIsUIach 0c000i (HOPMOI caMO3aIMTEl POIOB: YTOOBI HE HAPYLIUThH
CYIIECTBOBABIIETO paHee PaBHOBECHSI MEKAY POJIaMH, HE CTaTh ciabee poja 0OMIUnKa, poJl OOMKEHHOTO JIOIKEH
OBbLT WK MPUYHHATD BPaXXIeOHOMY POy PAaBHOLICHHYIO OOMY, WM YOHTh PaBHOLICHHOTO WieHa poja... » [9, c.
127.

Crnenyrommii Te3uc aBTOpa BHOCHUT B WHCTHTYT KPOBHOHW MECTH IOJUTHYECKHHA KOHTEKCT, TO €CTh J3TOT
WHCTUTYT UCIOJB3YIOT B MOJUTHIECKON 00pb0Oe. ABTOP IO 3TOMY MOBOAY 3aMedaeT: «...OO0buail KpOBHOM MECTH
MCIIOJIB30BAJICSl TPOTHBHUKAMHU OOJBIIEBUKOB ISl YHHUYTOXKEHMS JIyYIIUX COBETCKMX PaOOTHUKOB, C OIHOMU
CTOPOHBI, U JUISI YKPBIBATENbCTBA W 3aLIUTHI OT IMPECTEeTOBAaHUS BIACTH SBHBIX AHTHCOBETHKOB M OaHAWTOB, C
npyroii. [Ipenmonaranu, yTo Ha MOYBE KPOBHOW MecTH B MroHe 1921 r. ObI yOUT IIpeaHHBIN COBETCKOM BIACTH
paboTHUK, TpeaceaaTens peBkoma Ypyc-MaprtanoBckoro ok-pyra Yonma SmypkaeB u emeé 5 4enoBek U3 ayia
Hosole Annpl. Booxnosurenem youiictsa 01 Mysuia C. I'oiitel Maromer Xapku, koToporo SnrypkaeB OTCTpaHu
OT JIOJDKHOCTH OOIIECTBEHHOTO MYJUTHL... » [9, c. 127].

Emie oanH BaXHBIA 1 HHTEPECHBI MOMEHT B UCTOPHH WHCTUTYTOB OOBIYHOTO ITpaBa MHTYIIEH, KPOBHOM MeCTH
U npuMupeHus. 11o BOCHOMHUHAHUAM CTapeiIlinH, B MEPUOJ PENPECCHH, KOTJa BBICEISUIM MHTYIIEH, KPOBHUKU
XOJIMIIA BJIOJb JIIENOHA C PENPECCHPOBAHHBIMU WHTYIIAMH U OOBSIBIISIIN, YTO OHM MPOMIAIOT KPOBHHUKOB — BOT
TaKOW CBOCOOPA3HBIN U C TPAarM4eCKUM HaJIeTOM Macjuar.

besycnoBHO, Hamo nemath Bce, 4TOO OB M3KUT HE TOJBKO WHCTHTYT KPOBHOW MECTH, HO W TPHUYHUHBI,
NPEANOCHUIKH, BBI3BIBAIOIINE MECTh. Takke HEo0XOOUMO, OONblIe NpPUBIEKAaTh MAacidaT B TOBCEJHEBHOM
KU3HEICITEIbHOCTH HHIYLICKOro oOliecTBa. B KOHEUHOM HTOre, 3TO CO3JACT YCIOBUS [UI JIOCTHDKEHMS
MEKITMYHOCTHOTO, MEKOOUIMHHOTO, BHYTPUKOH(PECCHOHAIBHOIO U MEXKOH(ECCHOHAIBHOIO COTJIacusl U MHpa B
Pecnybnuke Murymerus u B qpyrux cyosekrax CKDO Poccuiickoit denepanum.
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HNCHHOJIB3OBAHME OIIBITA 3APYBEKHBIX CTPAH
TP IOCTPOEHUU ®EJIEPAJIM3MA B POCCHUHA

Hyuues I'.Y., acnupanr,
CeBepo-OceTnHcknii rocynapcrsennblii yuusepenter um. K.JI. Xeraryposa

Annomauusa: 6 cmamve paccmampusaemcs npooLema UCNoab308aHUS 3apyOedICHO20 ONbIMA ROCMPOeHUst (e-
0epanuzma npu KOHCMUMYYUOHHO-NPABOGOM Pe2yIuposanuy 0anno2o npoyecca 6 Poccuu. Ilpumepom ons usyue-
Hus evlopan onvim DPPI'.

Ymeepoicoaemes, umo Poccusi Ha dannom smane ee pas3gumuis HAXOOUMCsL HA NYmMu hedepamugHoco cmpou-
menbecmea. Ymeepacoaemes, Wmo pocCuticKull 0puoUtecKkoll HayKou ewje He co30ana ONMmUMaibHas Mooeis gede-
Panuzma, a NpUHYUN PaseHcmea Cyov»ekmos gedepayuy OCmaemcs He peanuzo8aniviM Ha npaxmuxe. Ilpeonona-
eaemcs, 4mo opmuposaHue eOUHOl HAOHAYUOHAILHOU MoOdenu (edeparuzma O6yoem cnocobCcmeosams peuieHuo
npoobnem ghedepamusnozo cmpoumeibCcmed, KOmopvle HeoOX00UMO peuams makice ¢ yyemom ocobenHocmeu
KOHKpemHoz20 2ocyoapcmea. Paccmampusaemces onvim u ucmopuueckue npeonocwliku nocmpoenus gedepanruzma
6 I'epmanuu. Buisignsromes obdwue npuznaku Poccuu u Iepmanuu kax gedepamugHulx 20cy0apcms, a makice Gbl-
oensiomest 0cobeHnHocmu mooenell hedepanuzma Kaxcoou uz cmpan. Ommeuaemecst cxoxncecmvp 00uuUx NPUHYUNOS
ocyujecmeneHuss pazepanuieHus npeomMemos 6e0eHuUss U KOMNemeHyuu mMedxncoy pedeparbHbiMu U pecuoHATbHLIMU
opeanamu 20cyoapcmeeHnol eiacmu. Buloensiiomes u packpuleaomes: npuHyunvl nOCMpoeHus edepanusma 6
@PI". Jleyenmpanu308aHHOCHb 8bl0€AEMCA KAK OCHOBHOU NPU3HAK edepamusnozo ycmpoticmea OPI.

Hmozom npogedentoco uccied08anus s8A8emcs copmyaupo8aHHbIil 661600 0 MOM, UMO UMNIEMEHMAYUSL UH-
CMUmymog ¢hedepanusma 3apyoexdcHbiXx Cmpan O00JNCHA OCYWECTNEIMbC UCKTIOUUMENbHO C YY4emoM Ucmopuye-
CKUX, COYUOKYIbMYPHBIX 0COOeHHOoCmell Hauezo 2ocyoapcmea. Haubonee nooxoosauum 0na umnieMeHmayuu uH-
cmumymog edepanuzma gedepamugnvim 2ocyoapcmeom sensemces I epmanus, max kaxk omuocumes ¢ Poccueii k
OO0HOI NPABOBOL ceMbe, d MAKICe UMEIOM 0OWYI0 NOCHMMOMATUMAPHYIO OCHOBY (OPMUPOBAHUS U PA36UNUsL (e-
depanuzma.

Kntoueswvie cnosa: gpeoepanuzm, pedepayus, ghedepanvhvie cucmemsl, hedepamugrnoe yCmpoucmeo, cyovekm
pedepayuu, pecuon

EXPERIENCE OF FOREIGN COUNTRIES IN BUILDING FEDERALISM IN RUSSIA

Tsutsiev G.U., Postgraduate,
Law Faculty of the North Ossetian State University named after K.L. Khetagurov

Abstract: the article examines the problem of using foreign experience in building federalism in the constitu-
tional and legal regulation of this process in Russia. The experience of the FRG was chosen as an example for
studying.

It is argued that at this stage of its development Russia is on the path of federal building. It is argued that the
Russian legal science has not created an optimal model of federalism yet, and the principle of equality of the sub-
jects of the federation remains unrealized in practice. It is assumed that the formation of a unified supranational
model of federalism will contribute to solving the problems of federal construction, which must also be solved tak-
ing into account the specifics of a particular state. The experience and historical prerequisites for building federal-
ism in Germany are considered. The general features of Russia and Germany as federal states are revealed, and
the features of the models of federalism in each of the countries are highlighted. The similarity of the general prin-
ciples of the delineation of the subjects of jurisdiction and competence between federal and regional bodies of state
power is noted. The principles of building federalism in the FRG are singled out and revealed. Decentralization
stands out as the main feature of the federal structure of the Federal Republic of Germany.

The result of the study is the formulated conclusion that the implementation of the institutions of federalism in
foreign countries should be carried out exclusively taking into account the historical, socio-cultural characteristics
of our state. The most suitable federal state for the implementation of the institutions of federalism is Germany, as
it belongs to the same legal family with Russia, and also has a common post-totalitarian basis for the formation
and development of federalism.

Keywords: federalism, federation, federal systems, federal structure, subject of the federation, region
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®denepannsM Kak popMa rocyJapCTBEHHOTO YCTPOUCTBA, CKIIaIbIBAICA Ha MPOTSHKEHUH HECKOJIBKUX CTOJNETHH,
xoTs caM TepmuH (henepammsm (Federal (;1at.) — morosop, coro3) mosBuics ropasao mosxe — B XVIII B. kak 060-
3HaYeHHe IMPABOBOTO COOOMIECTBA, COCTOSIIET0 N3 HECKONBKIX rocynapcTs. [1og 3TUM TepMHUHOM ITOCIIe BOIHBI 32
He3aBucuMocTs B CIIIA cTany moHMMaTh paclpeneieHue TOoCcylapcTBEHHON BIacTH Mexny (enepauueil u ee
cyOBeKTaMH.

B HoBoMm Caete (CIIIA, Mekcuka) dhenepanusm chopmupoBaics 6e3 ocoObIx npensatcTsuii [8, c. 37], a BOT B
EBpome, rae mpeoOnagany MHOTOHAMOHANbHBIE YHUTApHBIE TOCYJapcTBa, HIeH (eaepanu3mMa BHEAPSUIUCH C
OonpiuM TpyaoM. [IprurHa 3akiroyanack B HEBEpHU B CTAOMIBHOCTD (eneparmu [9, c. 14].

Bo3spact dhemepatuBHOT0 00pa30oBaHUA HA TEPPUTOPHH COBPeMEHHOM Poccuy He TakoW COJIMIHBIN, Kak B ['ep-
MaHUH, XOTs cunuTaeTcs, 9to Poccus xak ¢eneparuBHOE TOCyIapcTBO — rpeeMHUK Poccuiickoit Coetckoit dene-
patuBHoi Conumanuctudeckoil PecryOnmuku, oOpa3oBanHO# Oonee Beka Hazaa. OmHako, kak ormevaer E.B. bu-
TIOLIKH, HanboJee OCTPO BOMPOC O MOCTPOSHUH UCTUHHOTO (permepann3ma B Poccun BcTan B mepro mepexojia oT
panee (¢opManbpHO mpoBo3rianieHHoro ¢enepannzma B PCOCP, mo cyTr SBISIBIIErOCs YHUTAPHBIM, K €T0 TIPaBO-
npeeMHUKy — Poccuiickoit @enepanyu [4, c. 4]. Poccust, co3nmaromas cBoro Mozaeib (eaepann3mMa, HaXOIUTCs Ha
nyTH QeaepaTuBHOrO cTpoutenbeTBa. [Ipu aToM, kKak cpaBeanuBo otMeuaeT P. Cyxpo0, «oTedecTBEeHHAs MOJIENb
(henepanm3ma JODKHA pacCCMATPUBATHCS HE KaK CHCTEMa, KOTOpasi OKOHYATEIhHO c(hopMHpOBaiach 10 CBOMM Oa-
30BBIM XapaKTEPUCTHKaM, a KaK AMHAMHYECKH W3MEHSIOMIAsICS, Pa3BUBAIOMIAsCS, AUAJCKTHYCCKH TpaHchopMmu-
pylomascs CTpyKTypa B COOTBETCTBUU C H3MEHEHHUSMHU B COITMATBHBIX OTHOIICHHSIX» [14, ¢. 1455].

B cBeTe ckazaHHOTO, IPEICTABISETCS BEPHBIM TE3UC O TOM, YTO UCCIIEOBAHUS MPOOIIEM POCCHUICKOTO (enepa-
JU3Ma, B TOM YHCJIe B CPaBHUTEILHO-TIPABOBOM aCIIEKTe, HE TEPSAIOT CBOCH aKTyalbHOCTH. B COBpEMEHHOM MHUpe
HE TaK y»e MHOro (ellepaTUBHBIX TOCyAapcTB, crapiie Poccuiickoit Depepannu, HO KakIas U3 HUX YHUKAJIbHA.
YHukansHOCTh (enepanmii, mo MHeHnto E.B. ['punenko, npeponpeneneHa «ICTOPUIECKUMHE, Teorpadguieckumu,
HAI[MOHAIBHBIMH, TMOJMUTHYECKUMH, SKOHOMUYECKUMH TPUYMHAMH, OCOOCHHOCTSMHU TOCYAapCTBEHHOTO CTpPOU-
TETLCTBA B 1IEJIOM, TTPABOBOU U MOJIUTUIECKUM cUCTEMY [7, ¢. 22].

Crnenyer oTMETHTH HeocsiabeBaroliee BHUMaHue Poccuu K TOMy, Kak pemaroTcs MpoOieMbl B3aUMOJCHCTBHS
COCTaBHBIX yacTel ¢epepanuii B APYTUX TOCYIapCTBax, OyAb TO 3€MIIH, IITATHI, KAHTOHEKI, TUIEMEHHbBIE WK (efe-
payibHEIe TeppuTopuH U T.1. MIHTEepec Poccuu k ombITy APYyruX cTpaH MOXKHO OOBSICHUTH TE€M, 4TO JIF000e rocyaap-
CTBO Jy1s1 OoJiee YCHENHOTro pa3BuTHs (efiepannu J0DKHO U MOKET UCTIONIb30BaTh Ha MPAKTUKE OMBIT Ooliee Oma-
TOTIOJIYYHBIX TOCYJAPCTB, C TeM, 4TOOBI y4ecTh ero B cBoeM pazsutud [ 10, c. 183]. HecMoTpst Ha MHOTOYHCIICHHBIE
WCCIIeJIOBAaHMs, ONITUMAIIbHAST MOJIENb (hefiepanm3ma 10 CUX MOp He Haii/leHa, KaK ¥ He Peajn30BaH MPHUHIUIT pa-
BEHCTBa CyOBeKTOB (benepaiinu Ha npaktuke [5, ¢. 156]. [Ipobiaembl nmocTpoeHus QenepainzMa Kak pas3 ¥ 3aKiiio-
YalOTCsl B OTCYTCTBUHU €IMHONM MOJIENN €ro MOCTPOEHUs], OTCYTCTBHE KOTOPOIl BO MHOTOM CBS3aHO C T€M, YTO IS
BHEJIPEHUS JOCTH)KEHUH MHUPOBOTO OIBITa, HEOOXOUMO pEIIaTh MPOOIEMBI H YCTPaHATh OIMHUOKHU (eepaTHBHOTO
CTPOUTENILCTBA, YUYUTHIBASI IPH STOM TOCYAapCTBEHHO-TIPABOBbIC, HAIIMOHAJIBHBIEC, SKOHOMHYECKHE (aKTOPHI (ee-
panu3Ma B TOM UJIM UHOM T'OCYy/IapCTBe.

s Poccuu onpesierieHHBIN MHTEPEC MPEACTaBIsAeT FTepMaHCKUi deiepalii3M, XOTs CTaHOBJICHUE (eiepariniMa
B Poccuu u ['epMaHny mporCXOMIIO B Pa3HBIX UCTOPHUECKUX ycloBHsX. ['epMaHus nMeeT J0CcTaTOYHO OOJBIION
OTIBIT CTPOUTENHCTBA (heepaTUBHOTO TOCYAApCTBA, HAUMHAS CO CPEeITHEBEKOBOW KOH(enepannu, JUINTEIbHOE Bpe-
Msl OcTaBaBlILeiics UMIIEpUeil, MpeObIBaBIICH B COCTOSIHUN TEPPUTOPHATIBHON pa3Apo0IEHHOCTH U HE UMEBILIEH HU
oOmiero ymnpasieHHs, HU €IMHOTO LIEHTpa, HU cToiuupl, [12, c. 77]. denepanusm B ['epmannu, O6epymuii cBoe Ha-
4ano co BpeMeH oOpasoBanusi CsmieHHol Pumckoit Mmnepun, npocymiectBoBai ¢ 962 r. BIUIOTh J0 CO3JaHHS
T'epmaHcKOTO COI0O3a, KOTOPBIN cTall npaBonpeeMHukoM Pumckoi Mmnepun. [Ipoiias onpeneneHHble 3Tambl B CBO-
eM pa3BuTuH, ['epManHus kak Qenepanys B OKOHUATEIHLHOM BHUAE C(HOPMHPOBANACH MOCIE MaaeHus bepiauHckoi
ctedsl B 1990 r. B pe3ynbraTe 00beAMHEHNS TPEX 30H OKKYTAIlNU COIO3HUKOB.

Poccun, rocynapcTBeHHOE yCTPOWCTBO KOTOPOI HECKONBKO ayTeHTH4HO ycTpoiictBy CCCP, mpu moctpoeHnn
(denepaTUBHBIX OTHOILIEHHH MPUXOAMTCS CUUTATHCS C MCTOPHMYECKHM HACIleeM B BUJAE JaBHEH TPaJWLMH LICH-
TpaJu3aluy U NPAKTHUKH «PEIIEHHS ... BOIPOCOB Ha OCHOBE TEKYIIMX B3aMMOOTHOLICHHWH MEXIy LIEHTPOM U pe-
ruoHamu» [3, ¢. 16]. Hayamom mpoiiecca yCOBEpIICHCTBOBaHHS pOCCHICKOM (eneparmu cran 1991 rox, usBecrt-
HbI# He Tosbko I'KY, HO 1 pacmagom CCCP, a Takke Tak Ha3pIBAEMBIM «I1apaJIoM CYBEPECHUTETOBY, B pE3yJIbTaTe
KOTOpOro o0Opa3oBaiach, B TOM uncie u Poccuiickas Oeneparus.

Koncturymms odeux rocymapcTs, u ['epmannu u Poccuu mpemycMaTpuBaeT /1Ba ypOBHS BIACTH: PETHOHAIbHAS
u (denepanbHas. KoHCTUTYIME! HaIWYECTBYIOT JIBa YPOBHsS BiacTu: denepaibHas W pernoHanbHas. CooTBeTCT-
BEHHO, PA3/ETSAIOTCS KOMIIETEHLIMN MEXIY YPOBHSIMH rOCyIapCTBEHHOM BIIACTH.

B I'epmanum, kak u B Poccun, B cooTBeTcTBUM ¢ KOHCTUTYIMEH HaTMUECTBYIOT J1Ba YPOBHS BiacTH: (peaepaib-
Hasl ¥ peTHoHaJIbHAsI.
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Kax moxaspiBaeT MUpPOBOH OMBIT, EAMHOTO MOAX0AA K pa3rpaHUYEHUIO NTPEIMETOB BEICHUS U TMTOJHOMOYHM Me-
KAy enepanuell M ee cyObeKTaMu HET, M Kaxxaas demeparus «o0ragaeT CBOMMH U TOJBKO €i MPHUCYIIUMHU 0CO-
oernocTsMm» [2, ¢ 16]. Tem HEe MeHee, ceayeT OTMETUTH OOIIYI0 B MUPOBOM Maciutadbe ¢hopMyiy perieHus pas-
rpaHUYCHHS MPEAMETOB BEACHUS M MOJTHOMOYMIA: B KaXI0W (efepaluil, HE3aBUCUMO OT MOJXO0/a, YCTaHOBIICHBI
UCKITIOYUTENbHAS! KOMIIETEHIIUS, COBMECTHASI KOMIIETEHIINS M KOMIIETEHIINS CYOBEKTOB.

Pasrpannuenue npeaMeToB BEACHHUS M IMOTHOMOYHMI B Poccnm nMeeT CXOXHe YepThI ¢ MPAKTUKON TT0T00HOTO
pasrpannyenusi B OeneparuBHoii Pecnyonuke ['epmanus. OcHOBOM Al pa3rpaHHYECHUs] CIYKHT BEPXOBEHCTBO
(henepanbHOTO 3aKOHONATEILCTBA HAJl 3aKOHOAATEIILCTBOM CyOBekTOoB B Poccuu u 3emens B 'epmanuu. [annoe
MOJIO’KEHHUE yperyaupoBaHo cTarberr 76 Konctutymu Poccun u crateeii 31 Koncruryrmu ['epmannn.

K.K. BapanoBa cunraer, uTo (heaepann3mMy repMaHCKOMy, Kak U POCCHICKOMY, MPHCYIIE «HEYETKOE pasieie-
HUE KOMIIETEHIIUI MEeXy YPOBHIMH rocyapcTBeHHON BiaacTu» [3, c. 16]. OnHako ciexyer oTMETUTh, uTo B Kon-
ctutyius PO noctaToyHO YeTKO MPOMHUCHIBAIOTCS KaKWE BOMPOCHI BXOIAT B BeACHHE (elepalbHBIX OPraHOB, B
COBMECTHOE BEJIEHHE, U B BefleHne peruonos (c1. 71-73).

B I'epmanuu orMmeuaeTcs HalW4yhe WHCTUTYTa TaK Ha3bIBAEMbBIX COBMECTHBIX 3aJad, MO CYTH, SBISIOIIETOCS
aHaJIOTOM POCCHIMCKOTO MHCTUTYTa COBMECTHOIO BefeHUs. [Ipy cpaBHEHUHN POCCHICKOTO M TepMaHcKoro deaepa-
TU3Ma CIeyeT TakKe OTMETUTh CX0XKECTh aIMUHICTPATHBHO-TEPPUTOPHUAITEHOTO YCTPOHCTBA (3eMIIH, CyOBEKTHI).
W repMaHCKHe 3eMIIH, M POCCHICKHE CYOBEKTHI HMEIOT CBOM KOHCTHTYLUH (YCTaBbl), CBOE MPABUTEILCTBO, CBOU
OJTHOTIAJIATHBIC 3aKOHOAATENFHBIE OPraHbl U PyKOBOJICTBO B JIMIIE TJIaB pecyOInK, TyOepHATOPOB.

U Koncturymus Poccnn n Koncturymust @PI nmpemycmarpuBaroT B 0071aCTH 3aKOHOATEIHCTBA TIPUHITHIT IBYX
chep KOMIETEHIINH, OJHOBPEMEHHO yCTaHABJIMBAas B KayeCTBE OCHOBOIIOJIATAIONIETO MPHUHIUNA (henepaTHBHOTO
yCTpOICTBa, MPUHIIUI pa3rpaHUueHus IPEAMETOB BeICHUS.

CrnenyeTr oTMeTuTh, uTo B ['epmanum, kak u B Poccun, MpUHINI pa3rpaHUYeHUs IPEIMETOB BEACHUS SABISETCA
OCHOBOIIOJIAraloIIuM IMPUHITAIIOM (helepaTHBHOTO ycTpoicTBa. Tak, B cooTBeTcTBHH cO cT. 30 Koncrurymuu OPI’
«QOcy1iecTBIeHNE rOCYyIapCTBEHHBIX MTOJIHOMOYMH U BHITIOJHEHHE FOCYIapCTBEHHBIX 3a]1a4 MPUHAIISKUT 3EMIISIM,
HOCKOJIbKY HacTosuii OCHOBHO# 3aKOH HE YCTaHAaBIMBAaeT WM HE JOMYCKaeT WHOro peryiupoBanus» [13].
Koncturymueir ®PI" s koMIeTeHIIMU 3eMellb yCTaHABIMBAaeTCS CBOeoOpa3Hasl MPe3yMIIUs: eclid 3TO He
MIPEyCMOTPEHO B CIENHAIbHOM KOHCTHTYIIHOHHOM 3aKoHe, Denepanus He CMOXKET BOCIIONIB30BaTHCS KaKOK-ITH00
komrerennueit [6. c. 14]. Crnemyer oTMETHTb, OCHOBY MOCTpOeHHUsl (heAepaTHBHOTO TocylapcTBa B [ epmaHHMM
COCTaBIISIIOT:

1) lpuHOMN pasrpaHUYeHHs MPEAMETOB BeACHHS MEXKIy (eaepalbHbIMH M PErHOHAIBHBIMH OpraHaMH
roCyIapCTBEHHOM BIIACTH.

2) PamoyHas 3akoHOIATENbHAS KOMIIETEHIIUS PETHOHAILHBIX OPIraHOB T'OCYIAPCTBEHHOW BIIACTH.

3) IpuHimn 3akoHOTBOpYecTBa peruona [11, ¢. 7].

Pamounas xommereHius, o peuieHnio PenepaqbHOr0 KOHCTHTYIIMOHHOTO cyaa ['epmaHuMM, O3Ha4aeT, 4ToO
«®Depneparus T0JKHA OCTABIATH 3€MIISIM MIPOCTPAHCTBO I COOCTBEHHOT'O PETYJIHPOBAaHMS, T.€. OHa HE BIPABE B
noJo0HOM (ellepanbHOr0 3aKOHE PeryiupoBaTh Bce aeTanbHO» [6, ¢. 17]. Ilpu stom crareeit 30 OcHOBHOTrO
3aKOHa ['epMaHWU KECTKO YCTAaHOBJIEHO OCYIIECTBIEHHE TOCYIApPCTBEHHBIX IMONHOMOYMIA 3emisiMu. [lomoOHast
MPE3yMITIUSI KOMITETCHITUH 3eMeJb TpeOyeT MPsSMOro yCMOTPEHHUS B CHIENMATEHOM KOHCTUTYITHOHHOM TIOJIOKEHUH
BO3MOKHOCTH A1 deneparyiy BOCIOIb30BaThCA KOMIIETEHIIUEN MO PETYIUPOBAHUIO TOTO MM MHOTO BOIPOCA U3
NepeyHsl KOMIETEHIIMN 3eMenb. JlaHHOE MOJIOKEHHE MOATBEPKAAET NMPUHIMIHAIBHYIO JIEHEHTPAIN30BaHHOCTh
(dhenepaiuu B OPI". Takum 00pa3om, B HCKIIIOUUTEILHYIO KOMIICTCHIIMIO 3€MEJIb BXOAUT BCE, YTO HE OTHOCHTCS K
UCKJTFOUUTETBHON KOMITETEHIIUH (hejieparuu.

Hust Poccun u OPIT, X0Tst U uMeroTcss O0IIKEe YepThl B pa3TpaHUUEHUM MPEIMETOB BEACHUS M MOJHOMOYHN
MEXY (elepanbHbIM IIEHTPOM U cyOBbeKTaMu Qeeparui, HeoOX0UMO OTMETHTh U CYIIECTBEHHbIE 0COOCHHOCTH

3TO CBSI3aHO C TEM, YTO M IEPMAHCKHHA M POCCHHUCKUI (eiepai3M MpOIIeN CBOM YHUKaIbHBIH NCTOPUIECKHUIA
nyTh pa3sutus. «llpu 3Tom, — Kak oTmeuaet, E.B. I'puiieHKko, — HeMELKuil ONBIT MPEACTaBISIETCs] 0COOCHHO MHTeE-
PECHBIM KakK B CHJIy HCTOPHUYECKHX MPUUYMH, CXOJCTBA MPABOBBIX CUCTEM» [7, €. 23], TaK U «KOHCTPYHPOBAHHUS CO-
BPEMEHHOI KOHCTUTYIITMOHHOU KOHIIETIINH (perepaTuBHOTO ycTpoucTtBay [7, c. 23].

OpnHako Ha 3TOM IYTH MOXKET IOJICTEpEraTh OMAaCHOCTh: 3aMMCTBOBAHHUE OIBITA 3apyOEKHBIX CTpaH Oe3 ydera
0coOeHHOCTEH Pa3BUTHsI FOCYJapCTBa, CIOKHUBILEIHCS YHUKAIBHOM CUTyallMy NP MPOBEACHUH pedopM U CTPOU-
TENLCTBE eIepaTHBHOTO TOCYIAPCTBA, HE MOXKET UMETh MOJOKUTENHLHOTO 3 dekra. [1og00HbIN BEIBO HATIPAIIIH-
BAeTCs B CBSI3M C TEM, YTO, HECMOTPSA Ha CXOXKECTh (pefepannii B 1eNIoM, KaKAasd U3 HUX HaAeseTcs] cBoeoopas-
HBIMH YepPTaMHU, SIBIISIOMIMMHUCS OTPAKEHUEM CTIEHU(PUKH TOCTATOUHO JUTHTEILHOTO HCTOPUYECKOTO Pa3BUTHSL, CO-
[UAJIbHO-3THUYECKOTO COCTaBa, TPAAULMH U T.J., COBEPIIEHHO NHOM MOJIUTHYECKON KYJIbTYPHI.

[MoaToMy Ge3aymMHOE TpucTiocabiMBaHUE OJHOTO MHCTHTYTa (hejepaiu3Ma K yCIOBUSM, KOTOPBIE PE3KO pas-
HSTCA, BIMACT Ha €r0 AEATENbHOCTb, U, Kak BepHO moametws M.X. dapykiunH, OECCMBICICHHO HAJEsThCS, YTO
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(henepanbHBIN UHCTUTYT, YCICUTHO NCHCTBYIOIIUN B OMHUX YCJIOBHSIX, MMIUICMCHTUPOBAHHBIN B JIPYTHE YCIOBUS,
Oyzner ycrienrHo (pyHKIHOHUPOBaTh. TakuM 00pa3oM, KaKOBBI OB HA OBUIM YPOKH CEBEpPOaMEPHUKAHCKOTO, HEMEII-
KOTO WJIM NIBEHIIAPCKOTO OMbITA, OHU OYAYT JIMIIb 3KCIIEPUMEHTANBHBIMH, HABOASIIMMU Ha Pa3MbBIILIICHUS U
UMEIOIIUMH KOCBEHHOE 3HaueHue» [15].

Tem He MeHee, ms Poccnn, kak yxe ObUTO BBINIE CKa3aHO, Haubosee mpremiieM onbiT OPIT, B ¢Bsi3u ¢ TeM, 4TO
o0a rocyapcTBa OTHOCSATCS K OJTHOW MPAaBOBOM CHUCTEME, a TAKXKe BCICACTBHE pa3BUTHs (ejepanzmMa Ha MOCTTO-
tanutapHoi ocHoBe [1, c. 83]. [Ipu 3TOM BBIOMpas ¥ NepeHUMas OMBIT ITYCTh JaXKe CaMBIX YCIEIIHBIX H Tepeao-
BBIX CTaH, HE CIIAyeT 3a0bIBaTh O HAIIMOHAIBHBIX OCOOCHHOCTSIX, O caMOoObITHOCTH Poccuu.
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AIMUHUCTPATUBHAA OTBETCTBEHHOCTb COBCTBEHHUKOB
(BJJAZAEJBIEB) TPAHCIIOPTHBIX CPEACTB: HHCTPYMEHT IPEJOTBPALIIEHUST
JAOPOKHO-TPAHCIIOPTHBIX TPOUCHIECTBUUA

Beno6oponosa J.U., acnupanr,
Bearopoackuii rocyiapcTBeHHbI YHUBEPCHTET

Annomauusa: 6 0anHoOU CMamve paccMampudaemcs AOMUHUCMPAMUEHAS OMBETNCMEEHHOCHb KAK pblide 803-
Oelicmeust Ha cOOCMEEHHUKOB (811adenbles) MpPaHCNOPMHBIX CPeOCME U UCNOIb3YeMbLLL KAK UHCIMPYMEHm npedom-
8pawyetss 00POICHO-MPAHCNOpmubLx npoucutecmeuil. Cneyuguunocms ucciedo8anus 00yCIA8IUBAEMCsT meM
Ghaxkmom, ymo HaA COBPEMEHHOM dMane pa3gumus NOIUMULECKOU, IKOHOMUUECKOU U KYIbIMYPHOU 0essmenrbHOCmu
20cyoapcmea Heobx00uMo peutums psio npoobaem, 6 mom Hucie u mex, 4mo Kacaromes obecneyenus baianca npu
83aumooeticmeuu cCOOCMEEeHHUKO8 (8l1adenibyed) MpaHCnoOpmHbIX CPeOCm8 U 20CYOAPCMBEHHbIX 0P2aH08 0Jid 00C-
TMUdICenUss NOCAGIEHHVIX Yenel U peanu3ayuy UHmepecos. AOMUHUCMPAMUBHO-NPABO8Asl OMBEMCMBEEHHOCHIb
BO3HUKIA COBCEM HEOABHO, U SGNAEMC sl CPABHUMENbHO HOBbLM UHCTHUMYMOM, 8 GUOY 9MO20 B03HUKAE He0OX00U-
MOCMb NPOPaAbomKYU meopemuieckux HanpasieHull peuleHus 3a0ay U 603HUKAIOWUX HeMOYHOCMEN U NPomugope-
yutl. Omo u 00yCI08UN0 OMCYMCMEUE YeMKO20 NPABOBO2O Pe2yIUPO8aHUs 00uuUx 0 8cex cOOCMBEHHUKO8 (81a-
oenvies) Mpancnopmuvix CpeOCms NPUHYUNOB YCNAHOGLEHUS U NPUMEHEHUs. MeP AOMUHUCMPATNUEHOL OMEemC -
BEHHOCMU 6 OMHOWEHUU (PU3UYECKUX U opuoudeckux auy. Teopemuxo-npagogoe ucciedos8anue HaAnNpPasieno Ha
NPoGeOeHUe MeopemuiecKo20 anaiu3a OAnHOU NPOOIEMAMUKY U 6bI36AHO NOMPEOHOCMbIO OANbHEUULe20 NOGbIULE-
HUS dhhexmusnocmu pecyiupo8aHusl NpUIeyeHus K aOMUHUCMPamueHol omeemcmeennocmu. Paccmompennvie
U npopabomanHvle ACNEKmMbl KOMIJIEKCHbIX Mep NO036018M COKPAMUMb KOIUYECBEO OO0PONHCHO-MPAHCHOPIIHbIX
npoUCUIeCmaull U NOSbICUMb MPAHCNOPMHYIO OUCYURIUHY COOCMEEHHUKOE (61a0eNbles) MPAHCHOPMHBIX CPEOCMS.

Knrwouesvie cnosa: admunucmpamusHas OmeemcmeeHHOCMb COOCMBEHHUKO8 (81adenvyes) mpaHCHOPMHbIX
cpedcms, 00POICHO-MPAHCNOPMHOE NPoUCUecmaue, obecneyerie 0e30nACHOCMU OOPOICHO20 OBUNCEHUSL, NPABULA
00POHCHO20 OBUIICEHUS

ADMINISTRATIVE RESPONSIBILITY OF THE OWNERS OF VEHICLES:
A TOOL FOR PREVENTING ROAD ACCIDENTS

Beloborodova D.I., Postgraduate,
Belgorod State University

Abstract: this article discusses administrative responsibility as a lever of influence on the owners of vehicles
and used as a tool for preventing road accidents. The specificity of the study is determined by the fact that at the
present stage of the development of political, economic and cultural activities of the state, it is necessary to solve a
number of problems, including those related to ensuring a balance in the interaction of owners of vehicles and
state bodies in order to achieve their goals and realize their interests. Administrative and legal responsibility has
emerged quite recently, and is a relatively new institution, in view of this, there is a need to study the theoretical
directions of solving problems and the resulting inaccuracies and contradictions. This led to the lack of a clear le-
gal regulation of the principles common to all owners of vehicles for the establishment and application of adminis-
trative liability measures in relation to individuals and legal entities. The theoretical and legal research is aimed at
conducting a theoretical analysis of this problem and is caused by the need to further improve the effectiveness of
the regulation of bringing to administrative responsibility. The considered and elaborated aspects of comprehen-
sive measures will reduce the number of road accidents and increase the transport discipline of vehicle owners.

Keywords: administrative responsibility of the owners of vehicles, road traffic accident, road safety, traffic rules

Hcnonb3oBaHue TPaHCHOPTHOTO CPEJICTBA CTAJIO CETOJIHSI HEOThEMJIEMOM YacThiO Halllel MU3HU. MBI UCTIOJb-
3yeM HCTOYHHUK TOBBIIIIEHHOM OIMMACHOCTH, HE 33 JyMBIBAsICh O TIOCIEACTBUSIX HEOCTOPOIKHOTO OOpAIIeHUS ¢ TpaHC-
MOPTOM. AKTYalnbHOCTh TEMBI Halllel pabOThI ONPEIENAETCS TEM, YTO B HACTOSIIEE BPEMS YBEIHUMWINCH KOJTHYECT-
BO aBTOMOOMJIEH, a BMECTE C TEM M YBEIUYMIIOCH KOJMYECTBO JOPOKHO-TPAHCIOPTHBIX MTPOUCIIECTBUH.

B coBpemMeHHOM MHpe TPaHCHOPTHOE CPEICTBO MMEET OOJNBINOE 3HAYCHHE, TaK KaK HCIIONB3YyeTCs AJIS Iepe-
JBIDKEHUS IO TOPOIY, B MOE3JKaX B KOMAaHIUPOBKUA U Ha JAJbHUE PACCTOSHUSA Ha OTABIX. MHOTHE UCCIEIYIOT
po0JieMy BO3HUKHOBEHHUS JIOPOKHO-TPAHCIIOPTHBIX MPOUCIIECTBUN U MPEJIaraloT pelieHre npodaeMbl, KOTOPOe
3aKJTIOYACTCS B CAMBIX Pa3HOOOPA3HBIX CIIOCO0AX W METOIaX.
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Cerojas mpo0iieMa BOSHUKHOBEHUS JJOPOYKHO-TPAHCIIOPTHBIX MIPOUCIIECTBUH SBISCTCS OJTHOW M3 CAMBIX aKTy-
ANBHBIX, TTOTOMY YTO B KaX/IOHl CeMbe MMEEeTCS aBTOMOOMIIb, 2 B HEKOTOPBIX JaK€ HECKOJIBKO TPAHCIIOPTHBIX
cpeactB. Tema sIBIsSIeTCSl IPEAMETOM OKUBJICHHBIX JUCKyccuid. Ha cerogHsmHuil 1eHb BEAYTCS CIOPHI U A0 CHUX
MOp HET €AMHOr0 MHEHHUSI 110 TAHHOMY BOIIPOCY.

Ha nanHyro mpoOnemMaTuky HpUBJICUEHUS COOCTBCHHUKOB (BJIJICNBIIEB) TPAHCIIOPTHBIX CPEACTBA OOpalnaiu
CBOE BHUMAaHHE MHOTHE y4YeHBIC-aJIMIHUCTPATUBUCTHI. lIpenoTBpaimenue AOpOKHO-TPAHCIIOPTHBIX MPOUCIIECT-
BUM, a TaK)K€ MUHUMH3AIMS aIMUHUCTPATHBHBIX HAPYIICHUH, JOMYCKAEMbIX COOCTBCHHMKAMH W BIIaJICTbIIAMH
TPAHCIIOPTHBIX CPENICTB — OJTHO U3 MPUOPUTETHHIX HAMIPABICHUI HAIIIETO TOCYAapCTBRa.

O6pamasice k ['paxkmanckomy koxekcy Poccuiickort Deneparyivi, MOXKHO YBHJIETh, 9TO COOCTBEHHHKY TPaHC-
MOPTHOTO CPENICTBA Ha TMpaBe COOCTBEHHOCTH MPHHAJIEKUT BCECTOPOHHOCTH PACTIOPSDKEHUST UMYIIECTBOM, 000-
3HAQUCHHAsI B TPATUIIMOHHON «TpHUaZe», a UMEHHO MPaBO TMOJB30BAaHMS, BIAJCHUS, a TakKe pacropsbkeHus. Be-
HBIE TTpaBa BIA/IEBIEB HE 001aal0T TAKOTO POa MOTHOTOW H 00bEMOM, B OOJBIIMHCTBE CIIy4aeB OHU HE UMEIOT
BO3MOKHOCTH PaCIOPsDKATHCS UMYIIIECTBOM; TeEM Ooiee He MOTYT 00J1aaTh aOCOMIOTHON «TPHAIOiy» B claydae Hc-
MOJIb30BaHUSI TPAHCIIOPTHOTO CPEACTBA HA OCHOBAHUHU 3aKJIFOUEHHOTO JIOTOBOPA WIJIM COTJIAIICHHMS (B TaHHOM CITy-
9ae UX MOJIHOMOYHS (OPMUPYIOTCS KPUTEPUSMH JIOTOBOPA, & TAKKE 3aKOHOIATEIILCTBOM).

JI71st MoNTHOM KapTHHBI ¥ TIOHUMAaHUS N3y4aeMOl TEMaTHKHA HEOOXOAMMO TOJIKOBAaHUE U MOSICHEHHE TI0 CYIIECTBY
paccMmatpuBaeMbix TepMHUHOB. CollepikaHue MOHATHS BIIAJCHHUE MOIpa3yMeBaeT 1oJ coO0ol oOnamaHue Beubio (B
JaHHOM ClIy4da€ TPaHCIOPTHBIM Cpe,Z[CTBOM) Ha OCHOBAaHUH HOPUANYCCKHU 3aKPCIVICHHBIX 3aKOHOAATCIILCTBOM [10-
KyMEHTAJIBFHO MTOATBEPKICHHBIX TpaB 0€3 BO3MOXKHOCTH pacnopsbkeHus. [lomp3oBaHue moapazymeBaeT moj cooon
Ha OCHOBaHUM JOKYMEHTAIHHO MOATBEPIKICHHBIX OCHOBaHMI (Ha OMPEeNEHHBIN MTEPHOA M Ha 0COOBIX YCIIOBHUSX)
(hakT UcroNb30BaHus Bellld (B JaHHOM Cllyyae TPaHCHOPTHOT'O CPEJCTBA) 1O €€ MPSIMOMY Ha3HAYCHHUIO — IIepeIBU-
JKEHHUE, TIEPEBO3Ka, TPAHCIIOPTUPOBKA U JIp. PacmopsbkeHUe BElIbIO MoJpa3yMeBaeT co00# NMpaBOBOE OCHOBAHHE
pacropspKeHus BEeNIbio ( B JAHHOM CITydae TPAHCIIOPTHBIM CPECTBOM), KOTOPOE 3aKIII0YaeTCs B PeaH3allid, Mpo-
JaXku, JapeHus, Iepefada TpeTbUM JIMLAM 110 TOr0BOPY apeHIbl U Ip.

Ha ocHOBaHMH BBIIIEH3I0KEHHOTO MOKHO 00O0OIIUTH BhIIIEYKa3aHHYIO HHPOPMAIUIO U CIICIATh BHIBOJ O TOM,
YTO COOCTBEHHUKOM TPAaHCIOPTHOTO CPENICTBA MOXKET SIBISTHCS (PU3UUECKOE WITH IOPUANYECKOE JIUI0, KOTOPOe Ha
npaBe COOCTBEHHOCTH (IOpHIWYECKH O(OPMIICHHOE MPaBO) MOXKET BIAAETh, MOJIB30BATHCH M PACHOPSHKATHCS
TPAHCIIOPTHBIM cpeAcTBOM. [lapaiienpHO JeXKanuii B 3TOW e TUIOCKOCTH TEePMHUH BIajieliel] TPAaHCIIOPTHOTO
CpEeJICTBA TPEACTABISET COO0H COBOKYMHOCTH MPAaBOMOYHS Y (DM3MUYECKOTO HITU FOPHIUIECKOTO JIMIA, BKIFOYATO-
Iee Ha OCHOBaHWUHU FOPUIANYECKH O(DOPMIICHHBIX U JOKYMEHTAIBHO IMOATBEPXKIAIONINN TpaB Ha MOJB30BAaHUE U
BJIAACHUEC TPAHCIIOPTHBIM CPCICTBOM.

OO0I1IEN3BECTHBIM CUUTACTCSA TOT (haKT, YTO 3aKOHOJATEIBLCTBO HAMPABJICHO NPEXKJIC BCETO Ha MPEAYIIPEIKICHHUE
JIOPOKHO-TPAHCIIOPTHBIX TPOUCIIECTBUI M MPECeYeHHs MOBTOPHOTO HapymieHus [IpaBui qOpOKHOTO IBHKEHUS
y4acTHUKaMU JOPOXKHOTOo nBkeHus [4]. OOpaiaer Ha ce0s BHUMaHHE TOT (DAKT, 4TO, K COXKAJICHHUIO, CYILECT-
BYIOIIIEE IPABOBOE MOJIC HE B MOJIHOM MEpe BO3JCHCTBYET Ha CYOBEKTOB aIMUHUCTPATHBHON OTBETCTBEHHOCTH, a
Ha TPaKTHUKE CYIIECTBYIOIEE 3aKOHO/IATEILCTBO NMPUMEHSIETCS HE B MOJHOW MEpe W B OTCYTCTBHH IPABOBOU Ta-
PaHTHH TIPEIYTIPEKISHIS TOPOIKHO-TPAHCIIOPTHBIX ITPOUCIIECTBUH.

IIpu 5TOM HEIB3S HE OTMETHTH TOT (haKT, YTO 3a4aCTYI0 HECOOIIOICHNE 3aKOHOIaTeITLHO YCTAHOBIEHHBIX Mpa-
BUJI MPUBOAUT K JOPOKHO-TPAHCIOPTHBIM MHPOUCIIECTBUSIM. BoauTenu HapylmaroT mpaBuiia JOPOKHOTO JIBUMKE-
HUS, B CBA3H C YEM U IIPOUCXOTUT AOPOKHO-TPAHCIOPTHBIE MPOUCILISCTBHUS.

CaMoCTOSITENIbHBIE HaGHIO)IeHI/IH " UCCIICAOBAaHUA YUCHBIX IMO3BOJIMIM CACIATh BBIBOA O TOM, YTO Cy6’beKTaMI/I
IIPUBJICYCHUSA K a,ZIMI/IHI/ICTpaTI/IBHOI\/lI OTBETCTBCHHOCTHU MOT'YT BBICTYIIaTh HE TOJIBKO O6H_II/IG U CIICUAJIbHBIC Cy6’b-
€KTHI, HO ¥ oco0Oble. Tak, HarpuMep, CyOBEKTOM MOXET BBICTYNATh MEIIEX0J], ACCAKUP U HHbIe CyObheKTh. [laH-
HBIN CIIUCOK HE UCYEPBHIBAIOIIIUM.

Ecmmn OTCIIEANUTDh CTAaTUCTUKY IMPOU3ZOMICAIINX ATOPOKHO-TPAHCIIOPTHBIX HpOHCIlIGCTBPIfI, TO MOXXHO Ha6JHOJIaTB
MOJIOKUTENBHYIO TUHAMUKY CHUOKCHHUSL.

OaHUM U3 LEHTPAIbHBIX HOPMATUBHO-TIPABOBBIX aKTOB B 3aKOHOAATENbCTBE, KOTOPHIM YCTAHOBJICHA aJMHHMU-
CTpaTHUBHAs OTBETCTBEHHOCTH siBisieTcsl Komeke 00 amMUHUCTpaTHBHBIX MpaBoHapyineHusx [1]. OH sBaseTcs oi-
HUM U3 HanboJjiee uaMeHsieMbix. 3a nocieanue 10 et 3akonoaarens BHec Oosee 200 mpaBok B akt [2]. Takke 3a-
KOHOZATeNeM aJMUHUCTPATUBHASI OTBETCTBEHHOCTh B YACTU JOPOXKHOI'O JIBUKEHUS BbIJIEICHA B OTAEIBHYIO TJIABY,
YTO MOATBEPKIAETCS €r0 OCO3HAHHOCTHIO ¥ MOBHIICHHBIM BHUMAaHUEM K MTpodiieMe.

O6pamasch k JlmxapeBy B.B., KOTopbIii 3aTparuBaeT BOMPOC OMPEACIICHUS OHATHS «KBaTU(UKAITUS aIMHHH-
CTPaTUBHOTO MPABOHAPYIICHUS» U TOBOPUT O TOM, YTO OTPEACIUTh KBAUTH(PUKAIMIO aIMUHIUCTPATHBHOTO MPaBO-
HapYLICHUSI — 3HAYUT YCTAHOBUTH CXOACTBO MEXIY MPU3HAKAMHU COBEPILICHHOTO aIMUHUCTPATUBHOTO MPaBOHAPY-
[ICHHS, KOTOPBIE 3aKPETUICHBl B ONpPENeJIeHHON aJIMUHICTPATHBHO-TIPABOBOW HOPMBI U (DaKTUYECKHUMH OOCTOSI-
TEIBCTBAMU COBEPILICHHOTO aIMUHUCTPATUBHOIO AesHUS [8].
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Pabora Kopobora A.Il. HanOoJiee MOJIHO pacKphiBaeT crenu(uKy KBanuuKanuy aIMUHUCTPATUBHOTO MPABO-
HapyIIeHUs, TaK KaK €ro MHEHHE OCHOBBIBAETCS HA OMpEeNIEHUH CTPYKTYPHI IPABOBBIX HOPM M OTHECEHHH OIIpe-
JIEJICHHOTO aJ]MIHUCTPATHBHOTO MPABOHAPYIICHHUS MTOJT COOTBETCTBYIOIIYIO ITPABOBYIO HOPMY [7].

CyneOHas ¥ TPaBONPUMEHUTEIbHAS MPAKTUKA TTOKA3bIBACT BAXKHOCTD Y)KECTOUYCHUS CAHKIUI 32 HAPYIICHUS B
00JaCTH TOPOXKHOTO JABMKEHUS, TaK KaK yUYaCTHHKAMH HAaUYWHAIOT COOJIOAATHCS CYIISCTBYIOIINE HOPMBI. JlaHHBIN
(hakt emie n 00ycIIOBIIEH HEOTBPATUMOCTHIO HakazaHus. Ho 10 cux mop equHOro BUACHHS U TOHUMaHUS 3aKOHO A~
TENBCTBA B 00J1aCTH JIOPOKHOTO JIBHXKCHUSI HE HaOIF01aeTCsl.

B Poccutickoit @eneparuu rnpeodiiagacT HOPMaTUBHO-TIPABOBOM aCMEKT KOHTPOJIS CUTYaIlMH, TO €CTh MaKCH-
MaJIbHO TPOITMCAaHHbIE B 3aKOHOAATEIHCTBE IYTH PEIIEHUS CIOPHBIX CUTYyallMi Ha MpakThke. B pe3ympTaTe MBI
uMeer 6osee 1 000 HOPMATHBHO-TIPABOBBIX AKTOB PA3IMYHON CTETICHH IOPHANYICCKON cuiibl. Ho make B Takoit
TUIOTHO CYIIECTBYIOIICH 3aKOHOJATEIBHOW CHCTEMBI HMEIOTCS TPOOEibl, KOTOPHIE B CBOK OYEPEIb MOPOXKIAIOT
HEKOTOPBIE BOIPOCH! M Pa3BOSHUE MHEHHIA, KacaTeIbHO HOPMATHBHO-TIPABOBOTO mpuMeHenns [3]. Pemenne nan-
HOW 3aJ1a4¥l SBISIETCS OJHUM W3 MPHOPHUTETOB IS HEIOIYIIEHUS JOPOXKHO-TPAHCIOPTHBIX MPOUCIIECTBHMA. J[is
IIOBBIIIICHUS 3(1)(1)6KTI/IBHOCTI/I nojjaracMm, 4To HCO6XO}Z[I/IMO BHCCTH HM3MCHCHHA B CYHICCTBYIOIIUMC HOPMATHWBHO-
IMPABOBBIC AKThI U YBCJIMUUTH CAHKIWIO 3a HAPYHICHU YCTAHOBJICHHBIX HOPM.

B pesynbrare mzydeHus ObUT MOMYYEeH MaTepHai, aHaIH3 KOTOPOTO MO3BOJWI 3aKIIOYNTh, 9TO Hanbomee d3¢-
(heKTUBHBIM CIIOCOOOM SIBJISCTCS KOMILUICKCHBIM MMOAXOJI, BKIIIOUYAIONIMA B ceOS HE TOJBKO aJMHUHHCTPATHBHOEC
MIPUHYK/ICHUE, HO ¥ SKOHMUYECKYIO COCTABIISAIONIYI0 OTBETCTBEHHOCTH [5].

IIpu ompenenennu macmTada MMpaBOHAPYIICHUS, 4 TAKXKE B Clydae HAIOKEHHUS aJMHUHHCTPATHBHON OTBETCT-
BEHHOCTH HEOOXOAMMO MCXOIUTHh M3 KOHCTUTYIIMOHHBIX TIPHUHITUIIOB U OCHOB, KOTOPBIE OMPEEIAIOT MPABOBOE H
JEMOKPAaTHIECKOe TOCyAapcTBO. Tak, MojuiekaT COriacOBaHUIO TIPU3HAKKM COCTaBa MPAaBOHAPYIICHUS U COAEpKa-
HUE OTPE/ICIICHHBIX COCTaBOB [9].

Co cTOopoHBI 3aKOHOAATENS 003aTeTHFHO COOIMIOIEHNE SICHOCTH U TPO3PAvyHOCTH MPABOBBIX HOPM, a TaKKe He-
00X01MMO 00513aTENIbHOE COTIIACOBaHUE C IPYTMMH HOPMaMH B CHCTEMa 3aKOHO/IAaTeNLCTBA.

OcHoBaHuEM JJIA BO3JIOKCHUA aI[MI/IHI/ICTpaTI/IBHOI\/'I OTBCTCTBCHHOCTHU ABJIACTCA HAJIUYUC Y cy61)eKTa BHHBI B
COCTaBe aIMHHUCTPATHBHOTO MTPaBOHAPYIICHUs. BrHA SBISETCS MPEANIOCHUIKON K IPUMEHEHUIO HOPM JIJISl BO3JIO-
JKEHUS aIMUHUCTPATHBHON OTBETCTBEHHOCTH U OIIPEIEICHNs MacITaba.

B cBs3u B aTHM HarpamuBaeTCda BBIBOJ O TOM, YTO B ClIyda€ UCKIIIOYCHUSA 2JICMCHTA BUHBI B COCTABC aIMUHMU-
CTPaTUBHOTO MPAaBOHAPYIIICHHUS TOJDKHO OBITh BBIPAXKEHO MPO3PAvHO B 3aKOHOJATEILCTBE, T.€. IPSIMO B HEM IIpe-
nycmotpeno [10].

BaxxHelmuM 1 JeiCTBEHHBIM HUHCTPYMEHTOM SIBIISIETCST CUCTEMa KO (HUIMEHTOB B 3aBUCUMOCTH OT HAJHYHsI
WM OTCYTCTBUS aBApPUHHOCTH MPH 0053aTEILHOM CTPaXOBAHUH TPAKAAHCKOW OTBETCTBEHHOCTH [6].

Takum 00pa3oM, MOXHO KOHCTATHPOBATH YHUKATHHOCTh U OTKPBITOCTh JAHHON MPOOJIEMATHKH, a TaKke HeoO-
XOAUMOCTB HpOpaGOTKI/I BCEX HaHpaBJ’IeHI/Iﬁ IIPUBJICUCHHSA K aI[MHHHCTpaTHBHOfI OTBETCTBEHHOCTH.

OMBIT MHOTHX OTE€YECTBEHHBIX U 3apy6e>1<HLIx YUYCHBIX 3aCIIy’>KUBA€T BHUMAHUA U IOMOTra€T HaM CACJIaTh COOT-
BETCTBYIOIUE BEIBOJBI O TOM, YTO MPUBIIEKATh K aIMUHUCTPATHBHONW OTBETCTBEHHOCTH CTOWT HE TOJIEKO HEIO-
CPEIICTBEHHBIX YYaCTHUKOB, HO W JAPYTUX JUI[, KOCBEHHO BO3JICHCTBYIOIIUX Ha BO3HWKHOBEHHE JIOPOKHO-
TPAHCIIOPTHOTO HPOUCHICCTBHA. BrisiBIeHHBIE HAMU BO3MOKHOCTH IIPUBJICUCHHUA K aHMHHHCTpaTHBHOfI OTBETCT-
BEHHOCTH TIOCITYXWJIN OPHUCHTAIMEl B OIBITHO-IKCIIEPHUMEHTAIBHON paboTe. MHOTOYHCICHHBIE HCCIIEIOBAHUS
MOKA3bIBAIOT, YTO OMPEJEISIONIEe BIUSHUE HA MPECEUYCHUE JTOPOXKHO-TPAHCIIOPTHBIX MPOMCIIECTBUIA OKA3hIBACT
peaiin3anys NPUHIMIIA HEOTBPATUMOCTH, UHANBUyaIM3alMH, CIIPABSIJIUBOCTH U COPa3MEPHOCTHU CYILECTBYIOIIE-
T'O HapYyUICHUA. Ho IJId TOro, 4YTO HEC MCKIIKOYaTh SKOHOMHWYECKYIO 3aBUCUMOCTh a/IMUHUCTPATHUBHOI'O IIpaBOHApPY-
IICHHS OT CTENICHU HaKa3aHus, He0OX0IMMO TPOPadO0TaTh IKOHOMHUYECKYHO HAIIPABICHHOCTb.

Pabora paccMaTpuBaeT WML OJUH U3 aCHEKTOB MpobieMbl. MccaeoBaHus B 3TOM HANPaBIEHUH MOTYT OBITH
poosbKeHbl. Kpome Toro, 1o Hamemy yOeKICHHIO U HaOJIOACHHIO, PACCMOTPEHHBIC M IPOPAa00TaHHBIE ACTIEKThHI
KOMIUIEKCHBIX MEp MO3BOJISAT COKPATUTh KOJIMYECTBO JOPOKHO-TPAHCIIOPTHBIX MPOUCIIECTBUI M TIOBBICUTH TPAHC-
MOPTHYIO JUCIHILTMHY COOCTBEHHUKOB (BJIJICIBIIEB) TPAHCIIOPTHBIX CPEJICTB.
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NPECTYIIVIEHHS TIPOTUB COBCTBEHHOCTH, ITIPOBJIEMbI
3AKOHOJATEJIBHOU KBAJIN®OUKAIINN

BecesioB B.B., acnupanr,
3alaiikanbCKUi rocyiapcTBeHHbIN YHHBePCHTET

AHHOmMauusa: npecmynieHuss NPOmue COOCMBEHHOCMU SGIAIOMCS CMPYKMYPHbIM demenmom pazdena VII
«lpecmynnenuss 6 cgpepe sxonomuxuy YK P®, e0e MHTETPUPOBAHHBIM OOBEKTOM SGIAIOMCSA IKOHOMUYECKUE
OMHOWEHUST (COBOKYNHOCMb NPOU3BOOCMBEHHbIX OmHoweHull). Cmambsa noceéaujena uzyueHuto noHamus, ooweu
Xapakmepucmuku 1 U008 npecmynieHutl npomus coocmeennocmu. B cospemennom yeonosnom npase Poccuu
COOCMBEHHOCMb NPUSHAEMCST OOHUM U3 BANCHBIX NPABOOXPAHAEMBIX 00BbEKMO8, NOCMABICHHbIX 6 HepPeuHe
COYUAIbHbIX ONae, UHMEPeco8 U YeHHOCmeU HA 6mopoe MeCcmo Cpa3y nocie npas u c8o0600 uenogeka U
2PAXHCOAHUHA, COOMBEMCMBEHHO, AKMYAbHOCHb MeMbl UCCIe008aHUs Oe3VCI08HA.

Knrouesvle cnosa: npaso cobcmeennocmu, COOCMEEHHUK, NPABO GLAOCHUsL, COOCMEEHHOCHb, NOXUMUMED,
MamepuanbHulil yuepo

CRIMES AGAINST PROPERTY, PROBLEMS OF LEGISLATIVE QUALIFICATION

Veselov V.V., Postgraduate,
Transbaikal State University

Abstract: crimes against property are a structural element of section VIII "Crimes in the sphere of economy" of
the criminal code of the Russian Federation, where the integrated object is economic relations (a set of industrial
relations). The article is devoted to the study of the concept, general characteristics and types of crimes against
property. In modern criminal law of Russia, property is recognized as one of the important objects of law
enforcement, put in the list of social benefits, interests and values in the second place immediately after the rights
and freedoms of man and citizen, respectively, the relevance of the research topic is unconditional.

Keywords: property right, owner, right of possession, property, thief, material damage

Mo 1994 rona B yroJoBHOM 3aKOHOAATENbCTBE Poccru OTCYTCTBOBAIO OJHO3HAYHOE ONpelieieHUe XulleHus. B
COOTBETCTBHH C JomnogHeHusMUA B YronoBHEIN kojiekc PCOCP u YIIK ot 1 urong 1994 roga, mpumedanne K cTa-
1€ 144 YK PCOCP, moa xuiieHneM MOHUMAETCS «COBEPIICHUE C KOPBICTHOM IENBbI0 MIPOTHUBOIIPABHOE OE3BO3-
ME3JTHOE M3bSITHE W/HIN OoOpalleHHe Yy)KOro MMYIIECTBA B MOJb3y BUHOBHOI'O WM JPYTUX JIWII, TPUYHHUBIIEE
yiepd COOCTBEHHUKY MJIM MHOMY BIIAJICNbIly 3TOr0 uMyinecTBay. [lo3aHee 3to onpeaeneHue Bouuio B YK PO, 1.
1 mpumeuanue k ct. 158 VK.

B cooTBeTCTBUM € THM MOKHO BBIICTUTH MPU3HAKH, XapaKTEPU3YIOIIUE XUIIICHUS:

1) gy»x)o0e UMyIIecTBO;

2) u3bsTHE;

3) oOpariieHue B [TOJIb3Y BUHOBHOTO HUTU IPYTHX JIMII;

4) MIPOTUBOTIPABHOCTH U3BATHS U (WIIM) OOpaIICHUS;

5) 6e3B03Me3AHOCTh U3BATHUS U (W) OOpaICHHS;

6) npuunHeHne yepoa coOCTBEHHUKY WM HHOMY BIIQJIJIbIly UMYIIECTBA;

7) KOpBICTHAS 1IEIb.

B nepuonnyeckoii meyaTtu M HAyYHBIX CTaThAX WHOTZIA BBIIETSIOT MIECTh [7], @ He ceMb [8] MpU3HAKOB, TaK Kak
MIPU3HAK «OOpalleHne Yy>KOT0 MMYIIECTBA B TOJB3Y BHHOBHOTO» W TNMPHU3HAK «U3BATHE» OOBEIWHSIOT B OJHMH
OOIIMii TPU3HAK B CBSA3U C UX OJMHAKOBOI TPAKTOBKOW B 3aKOHO/IATEIILHOM OTIPE/ICTICHHH.

Ho Bce xe MHOTME YYEHBIE CKJIOHSIOTCS K MBICIH, YTO pPa3yMHEE PACWICHSATh MX Ha 6 00s3aTenbHBIX U 1
JIOTIOJTHUTENBHBIN [9], BBUIY TOr0 YTO OHM HE BCErja CYIIECTBYIOT HeEpas3JeibHO, HE BCE (OPMBI XHIICHHS
MIPUCYIITH U3BATHIO, & TAKIKE pacTpaTa WIH MPUCBOCHHE HE MPUCYIIH ATHM JIBYM IIPH3HAKaAM.

K HemocpencTBeHHOMY OOBEKTY XWINEHHS OTHOCATCS OTHOIICHHS, CBSI3aHHBIE C paclpeaeiieHHeM
MaTepualbHBIX OJlar B OTHOIICHHHM HMYIIEeCTBa. B HEKOTOPBHIX BHIaX XHWIIEHWH, TAKUX KaK TPHUCBOECHUE U
pacTpara, a TaKXXe XHUIICHHE TPEeIMETOB, UMEIOMUX 0CO0YI0 MEHHOCTh [10], 00BbEKT XUIICHHS XapaKTeprU3yeTCs
HEKOTOPBIMU OCOOEHHOCTSIMU, CBSI3aHHBIMH C TTPABOBBIM CTATYCOM HJIM CTOMMOCTBIO.

OO0s13aTeNIbHBIM MPU3HAKOM XUIICHUS SBJSCTCS TO, YTO UMYIIECTBO SBISCTCS UYXKUM, TO €CTh UMYIIECTBO HE
HAXOJUTCS B COOCTBEHHOCTH BMHOBHOTO [11].

JeicTBUS IPU XUILECHUU:
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I) n3psTHE MMYyLIECTBA — UCKITIOYEHHE HMYIIIECTBA U3 BIaJCHHS Bajebla (COOCTBEHHUKA);

2) oOpameHreM HMYIIECTBA B IMOJIb3Yy BHHOBHOTO WJIM IPYTHX JIMI] — CMEHa COOCTBEHHHWKa (BIIajenblia) Ha
HE3aKOHHOTO BJIa/IeNbIIa;

3) U3BATHEM UMYIIECTBA U €ro 00palleHueM B TI0JIb3Y BHHOBHOTO MJIM JPYTHX JIUI.

HAnsa  xBanmubuUKalMd TNPECTYIUIGHUS HE WMEEeT 3HAueHHWsl MOCJIEICTBUS PACIOPSHKCHUS TMOXHUIIECHHBIM
umymiectom [12].

3akoHOJaTeNb OTAENSET OT CAMOTO XHIICHHUS JCHCTBHSI OTJIIMYHBIEC OT yliep0a, Takue Kak U3bsTre, oOpalieHne
qy)KOTO MMYIIECTBA. YIIEpO XapaKTepH3yeTcs ONpPEACNCHHBIMU JICHCTBUSMH B OTHOIIEHHMH COOCTBEHHOCTU H
OTIpeeTSIeTCS] TOJIBKO CTOMMOCTBIO MOXHIeHHOTO. Hammume ymiep6a He 3aBUCHT OT TOCTPAAABIIEro, TO €CTh
3aKOHHBIM BJajeNnel] BIpaBe CYOBEKTHBHO OIEHWUTh 3HAYMTENHHOCTH yimepba. Ho He Bcerma HeBO3BpaT
NOXWILEHHBIX CPEICTB BIAJeNblly, NpU OOMaHHOM 3aBlaJCHUHM JACHE)KHBIMH CPEICTBAMH, COIPSDKEHO C
MIPUYIHHECHUEM yIIepoa.

W3barne w/mnm oOpalleHrne 4Yy>KOTO WMYINECTBAa TPOTHBONPABHOE JEHCTBHE, TaK KaK IPOTHBOPEUUT
rpaXJaHCKOMY 3aKOHOJATENLCTBY M JaKe €CIM HMMYIIECTBO OBUIO TMepelaHo MoOpOBOJIBHO, Ipu oOMaHe U
BBEJICHWUHU IMOTEPIIEBIICTO B 3a0iykaeHue. M3piaTHe HE CONMPOBOXKIAETCS MPEJOCTaBICHHEM COOCTBEHHUKY
aJIeKBaTHOW SKBHBAJIEHTHON KOMITCHCAIMH, JIEHE)KHOTO WJIM HATYPaJbHOTO BO3MEIIEHHS, TaK KaK OHO SIBIISETCS
6e3Bo3Me3THbIM. CocTaBa XHIICHUS He OyeT, eClii B 3aMEH H3bTOI0 UMYIIECTBA MPEI0CTaBlIeHa SKBUBaJICHTHAS
KOMITEHCAIYs, 1aXKe eClIi COOCTBEHHUK HE COTJIaceH M TpeOyeT BEpHYTh €My H3bATOC UMYIIECTBO. JJaHHBIE CIIOpBI
HEOOXOMMO pPeIIaTh B paMKax TPakJaHCKO-TIPABOBBIX PABOOTHOIICHUA.

KopsicTHas 1ienb Mpu XHIEHAH 9y>KOTO WMYIIECTBA 3aKII0YACTCS B TOMYYCHHH MATEPHAILHOW BBITOJBI IS
BUHOBHOT'O MJIM COYYaCTHHKOB, a Tarke 01u3kuM um il [13] (kommenrtapuii k YK PO b.B. Bomkenkun), Takxke
BO3MOJXKHO OOpAIl[CHHE MOXUIICHHOTO UMYIIECTBA B JIMYHYIO coOcTBeHHOCTh mim Tpethux jmil (I.H. bop3enkos
[14], A.T'. be3sepxos [15], N.C. Sum [16]). B mactosmee Bpems BepxoBHblid cyn P® cumraer, 4To KOpBICTHAS
1e7b, KaK MPHU3HAK XWIICHHS, MPE/IoJiaracT M3BJICYCHUE BBITOJBI MUMYyIIeCTBEHHOro xapakrepa [17]. Cocram
OpPECTyIUIEHHs OyJIeT OTCYTCTBOBATH, €CIIH 3aBJIaIcHUE UMYIIECTBOM OBIJIO MTPOU3BEACHO 0€3 KOPBICTHOM IIETH, TO
€CTh C IENBI0 ero KPAaTKOBPEMEHHOTO MCTIOIB30BAHUS C ITOCIICAYIONUM BO3BPAIICHUEM BIIAJIENbITY.

IIpy xwumeHWw, NTPOW3BENCHHBIM B COCTaBE JAPYTHX MPECTYIUICHWH, HEOOXOAMMO KBAIM(UIIMPOBATH IO
COBOKYITHOCTH TPECTYIUICHUH, €CITH MPUCYTCTBYET KOpbICTHAS 11eib [18].

Heobxomumo Takke OTMETUTh, YTO KOHEUHBIN 3Tall XUIICHHUS CBSA3aH HE C U3BATHEM WMYIIECTBA, & UIMEHHO C
MOMEHTa IPUYHHEHUS yIepoa.

B kauecTBe pooBOro 00beKTa NPECTYINICHHH IPOTUB COOCTBEHHOCTH BBICTYMAIOT OTHOIIEHUS! COOCTBEHHOCTH,
a HENOCPeICTBEHHBIM O0BEKTOM COBEPIIEHUS MPECTYIUIEHUH MOTYT BBICTYIIAaTh TOCY/IapCTBEHHAs, YaCTHAs, MyHH-
UNabHAS WX ApyTUe POPMBI COOCTBEHHOCTH.

B cootBerctBum co cr. 212 'K P® cobcTBeHHMKaMi MOTYT BBICTYIATh IOpUAMYECKHE JIUIA, rpaxaane PO,
Poccuiickas ®enepanus u ee cyObeKThl, MyHUIMIIANEHBIE 00pa3oBaHus. VIHBIMU BlajienbliaMil UMYIIECTBA BbI-
CTYIAIOT, CyOBEKTHI TPAKJAHCKO-TIPABOBHIX OTHOIICHHWN, K MPHUMEPY, Ha IpaBe IMOKU3HEHHOTO HACIEAyeMOTO
BJIQJICHUS, XO3SHCTBEHHOTO BEJICHUS, ONIEPATUBHOTO YIPaBJICHHS (JIOTOBOP apeHbl, XpaHEHUs, IIEPEBO3KH U T.JI.).

B Hacrosimem yronoBHOM Kojiekce Poccnu coOOCTBEHHOCTh 3TO OCHOBHOM OXpaHsIEeMBbIi TOCyIapCTBOM OOBEKT,
Cpasy e IocJe MpaB U cBOOOJI YeIOBEKa U TPaKAaHUHA.

OpnHoii u3 ocHoBHBIX 3amad YK P® (4. 1, cT. 2) sBusiercss oxpaHa BceX OpM COOCTBEHHOCTH OT MPECTYITHBIX
MOCSTaTeNIbCTB Ha Hee.

CoOCTBEHHOCTh, B COOTBETCTBHH C TPAXKJAHCKUM KoJiekcoM P®, 3To, mpexie Bcero Ipuandeckue mpaBooTHO-
HIEHUS], KOTOPbIE BO3HUKAIOT MEXIY COOCTBEHHHKOM HUMYILECTBA M IPYTMMH WieHaMH oOLIecTBa, HE COOCTBEHHU-
KaMu, 1o (aKTy pacHoOpsHKSHHUS ¥ UCTIONIb30BaHMS IPUHAICKANIETO eMY JINYHOTO UMYIIIECTBA.

CerojiHst 3aKOHOAATENbHAS BETB BJIACTH NEPEOCMBICIISET CYIIECTBYIOIIEE MOHNMaHNE 00bEKTa MPECTYIUICHUI
MIPOTUB COOCTBEHHOCTH B COOTBeTCTBHH C riaBor 21 YK P®.

OOBexT nmpaBa COOCTBEHHOCTH OJJHO3HAYHO HE MOJHOCTHIO PaBEH NPeAMETY NPECTYIJICHHUS, IIOTOMY YTO OOBEKT
npaBa MOXET TaKKe BKJIIOUATh B ce0s MHTEIUIEKTYAIbHYI0 COOCTBEHHOCTh, €CTECTBEHHBIE OJiara U Ipyrue Hemare-
puanbHbIe Onara.

JeiicTByronuii rpaknaHcKuil kojekc P® BKITOYMI B CIUCOK OOBEKTOB IMpaB COOCTBEHHOCTH, WMYIIECTBO
KyJBTYPHOTO, COIIMATIFHOTO, IIPOU3BOJICTBEHHOTO, COITHAIIEHOTO U APYTOT0 Ha3HAYCHMS.

K cobcTBeHHOCTH TOCYIapCTBA HCKITIOUYUTENFHOTO XapaKTepa OTHOCSATCS: Ka3Ha TOCYy1apcTBa, BAOTHBIN (QoHT,
CpecTBa TOCYAapCTBEHHOTO OIO/IKETa, IPUPOIHBIE PECYPCHI, KIIaAbl B BUAE BEIICH, HCTOPUYECKUE U KyJIbTYPHBIC
LIEHHOCTH M HEKOTOPOE APYroe UMYIIECTRBO.

K npeamery mpecTyrieHHi TpOTHB COOCTBEHHOCTH OTHOCUTCS HE JII0OOOH OOBEKT COOCTBEHHOCTH, a TOJIBKO
TOT, KOTOPBIH 00JIajaeT CIeAYIOINMHE MTPU3HAKAMHU:
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1) Bemiroit mpusHak — hopma BEIIu;

2) DKOHOMUYECKHIA TIPH3HAK — IIEHHOCTH BEIIIH;

3) OH He OrpaHHYEH M HE M3BAT U3 TpakaaHckoro obopora (c1. 129 'K PD);

4) FOpuauuecKui mpru3HaK — JJIs1 BAHOBHOTO JIMIIA, OH ABJISIETCS «ICHCTBUTEIBLHOY TY)KHM;

5) CornmanpHblil NPU3HAK — IPOAYKT YEIOBEUECKOTO TPY/Aa.

B coBpeMenHo#t Poccuu B CBS3M C MPOM3ONMICANIAMH H3MEHEHHSIMH B COIMAIBHO-DKOHOMHYECKOU cdepe,
NpeAMETOM NPECTYIICHHUsI IPOTUB COOCTBEHHOCTH, BBICTYHAIOT OOIICTIPUHSATHIE BELIH U HHBIE BEIIH, KOTOPHIE ObI-
JIM CO3/1aHbl IOCPEACTBOM YEJIOBEYECKOr0 TPy/Aa U BKIIOYCHBI B IPaXKJAaHCKUH 000POT, IOATOMY MX MOKHO KYIHUTb
1 TIPOJAaTh (3eMeTbHBIC YIaCTKH, HaXOIAIINECS B COOCTBEHHOCTH).

Ha ceromusmianii MOMEHT OTHOIIIEHUSM COOCTBEHHOCTH TI0 MPHHAIEKHOCTH BelIeil cyOheKTaM mpaBa coOCT-
BEHHOCTH U B c(epe MopsiaKa Iepexoa BellH OT OJHOTO cyOBbeKTa K APYroMy HeoOXOJuMa yroJOBHO-TIPaBOBas
3aIuTa.

B cootBerctBHE co cT. 128 'K P® mmymmecTBo BKIIIOYaeT B ce0s ACHBTH M TOKYMEHTapHBIC IICHHBIE OyMaru, B
TOM 4ucie Oe3HANNYHbIE ACHEKHBIE CPEICTBA, OE3IOKYMEHTapHBIC IIEHHbIE OyMaru, MMyIeCTBEHHEIE MIpaBa: pe-
3yIbTaThl Pa0OT U OKa3aHHE YCIYT; OXpaHsIeMble pe3yabTaThl HHTEIUICKTYaIbHON AEATEIFHOCTH U PUPaBHEHHEIC
K HAM CpeACTBa MHANBUAyAIH3AIINN (MHTEIUICKTyalIbHass COOCTBEHHOCTD); HEMaTepHallbHEBIE OJ1ara.

CoBpeMeHHOE yroJIOBHOE MPaBO HE COACPIKUT MOHSTHUS «IIPaBO Ha UMYILECTBO» W MO3TOMY €r0 He0OXOANMO
3aKpeNuTh B COOTBETCTBYIOIIEM JTOKYMEHTE (CTPaXxoBOM IOJIKC, LIEHHbIE OyMaru, 3aBellaHue, JOBEPEHHOCTbD).

JloKyMeHTaIIbHBIM TIPU3HAKOM, BBICTYIIAIOIINM KaK TapaHT IMOTYYeHUS UMYIIECTBA, TO €CTh MIPEIOCTABIISIONIEE
MPaBO Ha UMYIIECTBO, MOXKET BBICTYIIATh cOeperaTebHas KHIKKA, KACCOBBIA YeK, KBUTAHIIVSI B KaMepe XPaHEHHsI.
3aBnajieHre TaHHBIM TOKYMEHTOM, YK€ SBIISIETCS OKOHYEHHBIM MOILICHHUYECTBOM, BHE 3aBUCHMOCTH, YAAIOCh JIH
MOIIICHHUKY PeaTn30BaTh U3bITHE COOCTBEHHOCTH [4].

W Taxk mpeaMmeTr mpecTyIieHns MPOTHB COOCTBEHHOCTH — 3TO MMYIIECTBEHHBIE BEIIN W TIPaBa, KOTOPEIE HOCST
Kak 00s3aTeNbHBIM, TaK U BEHIHBIH XapakTep M OHH B 00SA3aTENbHO JOJDKHBI UMETh MaTEepUAIbHYIO CTOMMOCTB
(rmaBa 21 YK PO).

OO0s13aTeNbHBIM MTPU3HAKOM TTOXUIIEHHOTO0 UMYIIECTBA JOJDKHO OBITh, TO, YTO OHO UYXKO€, T.€. IOXUTHUTENh HE
SIBIISIETCS €T0 COOCTBEHHHKOM. [lo3TOMy MMymiecTBO, MpUHAIIeKAIee Ha TIPpaBe COBMECTHOM HIIH JIOJEBOM cOOCT-
BEHHOCTH (MMYIIIECTBO CYNPYTOB) HUKAK HEJb3s1 CYMTATH MTPEMETOM PACCMATPUBAEMBIX MIPECTYILICHHH.

B nanHOM ciydae HacTosiIiee 3aKOHO/ATENBCTBO PACCMATPHBAET UMEHHO «UY)KO€ MMYIIECTBOY, & HE «IyKYIO
COOCTBEHHOCTh», B PaMKaX J0JEBOH COOCTBEHHOCTH CYNPYTOB, BBIIEIEHHOE B HATYpaJIbHOU (hopMe, MpencTaBiis-
eTCs YY>KUM JUTSL OJTHOTO M3 COCOOCTBEHHUKOB.

Taxke K TpeIMETy MPOTHB COOCTBEHHOCTH HE MOTYT OTHOCHUTBCS MaTepUANIbHBIE CPEACTBA, HAXOSIIUECS TIPH
yMepIlleM WU Ha HeM, TaK Kak I0CJIe TOXOPOH HACIETHUKHU U IPYTHE POICTBEHHUKHU OCTaBISIOT yMEpIIeMy MaTe-
pHaNBbHBIE CPEJICTBA, TO €CTh JOOPOBOIBHO OTKA3BIBAIOTCS OT HUX B IMOJIB3Y YCOIIIETO U XHUIIEHUE TAKHX IpeIMe-
TOB KBATU(PUIIUPYIOTCS, KAK IPECTYIUICHHs TIPOTHB 00IIECTBEHHOM HpaBcTBeHHOCTH (cT. 24 YK P®) [5].

OObeKTHBHAS CTOPOHA JaHHBIX MPECTYIUICHUH XapaKTepH3yeTcsi B OCHOBHOM aKTHBHBIMU JEHCTBHSIMH, HO TaK
e OECCITOPHO TIOBPEIUTh MM YHHUYTOXKUTHh UMYIIECTBO MOXHO ITyTeM Oe3/eHCTBHS UITH TI0 HEOCTOPOXKHOCTH (CT.
168 YK P®). CoctaBbl IpecTyIIeHHH KOHCTPYKTHBHO MOTYT OBbITh ()OPMaJbHBIMU ¥ MaTepPHATbHBIMH.

K ¢opmansHBIM cocTaBaM OTHOCSITCS BBIMOTATEIbCTBO, HEIPABOMEPHOE 3aBJIaJ€HUE aBTOMOOWIIEM HITH JPYTUM
TPaHCHOPTHBIM CPEICTBOM 0O€3 IIeNN XHUIIEeHHUs, pa30oil.

MarepraibHBIM COCTaBOM TPECTYIICHUSI CYMTAECTCS MOBPEKJICHNE WM YHHITOXKEHHE UMYIIECTBa, OOMaH HITH
370yTIOTpeOICHNE JTIOBEPUEM, B CHIIy KOTOPOTO NMPHYMHEH MMYIIECTBEHHBIN yiiepO, a Takxke Jro0bie (OpMBI XH-
mieanii. OCHOBHOM 4epTOW BBINIEYKA3aHHBIX MPECTYIUICHUH SBIISETCS CaM MMYIIECTBEHHBIN ymep0, a Takke Mpu-
YHHHO-CJICJICTBEHHAS CBSI3b MEX/Ty COBEPIIIEHHBIM JICSTHUEM U IIPUYUHEHHBIM YIIepOOM.

s cocTtaBa MpecTyIuIeHUsT IPOTUB COOCTBEHHOCTH B OCHOBHOM OOSI3aTEIIBHBIMU SIBIISIOTCS Takue (akyiIbTa-
TUBHBIE IPU3HAKU, KaK CPEICTBa, CI10c00, OpyIue, MECTO COBEPILEHHS MPECTYIICHHS.

Ot criocoba coBepiIeHNs] NPECTYINICHHUS HAPSAMYIO 3aBUCHT ONpeaeieHue GOpMbl XUILIEHUS (MOILIEHHUYECTBO,
rpabex, Kpaxka, IPUCBOCHUE WM pacTpara), sBiseTcsi 00s3aTelIbHbIM MPU3HAKOM NMPHYMHEHUSI UMYIIIECTBEHHOTO
yiepO npu 310ymoTpedIeHur JoBeplIeHueM 1k ooMaHe. KBanndukanus pazdos Takke 3aBHCUT OT crocoda co-
BEPLICHUS IPECTYIUIEHUS (IPUMEHEHHS OPY>KUSl MM TIPEAMETOB HCIIOJIb3YEMBIX B KaUeCTBE OPYXKHs), TIOBpEXKIe-
HUE WU €T0 YMBIIUIEHHOE YHUYTOXEHHE (B3PBIB, TIOKOT U IPYTHE CIIOCOODI).

OO0beKkTHBHASA CTOPOHA pacCMaTPUBAEMBIX MPECTYIUICHUI HalpaBjiIeHa Ha MPUYWHEHHE 3HAYUTEIHHOTO yiepoa
rpaXJaHuHY, B KPYITHOM U 0CO00 KPYITHOM pa3Mepe.

1. 3nauntenpHbiii yimepo (rmasa 21 YK P® 3a ucknrouenuem 4. 5 cr. 159) ot 5 000 pyOuield, onpenensercs ero
MMYIIECTBEHHBIM TTOJI0KEHHEM.

2. Kpynnsiii pasmep (rnasa 21 YK P® 3a uckmouennem cr. 159.1 u 159.5) 6onbme 250 000 pyoneit
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3. Oco60 kpymHbIii pazmep (TnaBa 21 YK P® 3a uckimouenuem cr. 159.1 u 159.5) 6onbme 1 000 000 pyomneti (B
COOTBETCTBHH ¢ ITpuMedanneM 4 k cT. 158 YK P®D).

K cyOpekTy mocsrarenscTBa Ha COOCTBEHHOCTh OTHOCHUTCSI BMEHSIEMOE JIUIO, AJOCTHUTIIIEe YCTaHOBJIEHHOTO 3a-
KOHOM Bo3pacTta (pa300si, Kpaku, BBIMOTAaTeJIbCTBA, rpadekKa, YMBIIIJICHHOTO YHUYTOKEHHS WM IMOBPEKICHHS
MMYIIECTBA TPH OTATYAIOMINX OOCTOSTENbCTBAX, HEMPABOMEPHOTO 3aBJIAICHUSI aBTOMOOHIIEM MM WHBIM TpaHC-
MTOPTHEIM CPEJICTBOM 0O€3 1eNn XuIneHus — 14 jer).

K cneunansHOMy CyOBEKTY OTHOCHTCS JILO MPH UCIIOJIB30BAaHUN CBOETO CIYKEOHOTO MOJIOKEHUS B TIPUCBOE-
HUH, pacTpaTe, MOIIEHHUYECTBE U APYTHX MOJAOOHBIX MIPECTYIUICHHH.

CyOBeKTHBHAS CTOPOHA XapaKTepU3YeTCsl YMBIITUICHHON (hOpMON BUHBI M B OCHOBHOM KOPBICTHOM Ieibio. OT
(hopMBI BUHBI 3aBUCHUT, COBEPIIEHHO JIM MPECTYIIEHHE YMBIIIJICHHO WM TI0 HEOCTOPOXKHOCTH. |Ipn3Haku cyObek-
TUBHOHM CTOPOHBI OMPEAEISIOT KOPBICTHRIE M HEKOPBICTHBIC MTPecTyIUIeHHsI. HEKOPBICTHBIE MPECTYIUICHUS! CBSI3aHbI
C YHHUTO)KEHUEM WIIH TTOBPEKICHUEM dykoro nMmytectsa (cT. 167, 168 YK P®), 00s3aTeTbHBIM DIIEMEHTOM KO-
PBICTHBIX TPECTYIUICHUH SBISIETCS KOPBICTHBIN MOTHB WM KOPBICTHAS 1eb. [10 HEOCTOPOKHOCTH COBEPIIAIOTCS
MpecTyIieH s, npeaycMorpertsie cT. 168 YK P®, ymbInieHHble npecTyIuieHus mpexycMoTpeHnsl cT. 158-167 YK
P®, mpsmoii ymbIcen — BBIMOTATENbCTBA, XUIICHUS, OOMaH U 3J0yNoTpeOiIeHne JOBEpUEM U YTOH, KOCBEHHBIH
YMBICEN — YMBIIIUIEHHOE MTOBPEXKICHUE HITH YHUUTOKEHUE HMYIIIECTBA.

Krnaccudukanum npectyrieHnii IpoTHB COOCTBEHHOCTH IO PEAMETY MPECTYITHOTO BO3ICHCTBHS:

1) IpecTymieHust B OTHOIICHUH OOBEKTOB BELIHOTO MPaBa, ICHbIU U IICHHbIC OyMaru (rpadex, XUIleHHe, pas-
0o, pacTpara, MPUCBOCHNE, MOIIICHHUYECTBO, KPaXka, YMBIIUIEHHOE MMOBPEXKICHNE WIH YHHYTOXKEHHE MMYIIECT-
Ba);

2) IlpecTymiieHus] B OTHOIICHUM UMYIIECTBA B «IIMPOKOM CMBICIIC» — UMYIIIECTBEHHBIC MPaBa, padoThI U YCIy-
rd, uH(GOpMaIKs, WHTCIUICKTYalbHas COOCTBEHHOCTh (BBIMOTATEIbCTBO MPHUYMHECHHE yiepOa myTeM oOMaHa U
370ynoTpebaenus foBepreM, yrou) [19].

B neiictBytomem YK P® mpectymnennsm npotuB coOcTBeHHOCTH TocBsimeHo 11 crareit (158-168 YK P®),
4yro BXOIAT B TnaBy 21. [lpeaycMoTpeHHbIE TaHHBIMU CTaThSIMU COCTaBbl MPECTYIUICHUH CO3/al0T HOPMAaTHBHO-
MIPaBOBYIO OCHOBY JIJISl BEITIOJTHEHHS HMEIOIIEHCS Tiepe] TOCYJapCTBOM 3aj[aui IIPaBOBON OXpaHbl COOCTBEHHOCTH.
Tem He MeHee, YpPOBEHb MPECTYITHOCTH B Poccuu ocTaercs BBICOKMM, a 3TO 3HAYHT, YTO HEOOXOAMMO PaCIIUPHUTh
KPYT' YTOJIOBHO-TIPABOBBIX 3alpPETOB M KBATU(PHIUPYIOMUX OOCTOSTENHCTB, YTO HAIpABICHBl HAa COXpaHEHHE
pasnuyHbIX Gopm cobcTBeHHOCTH [6].

PaccMoTpeB OCHOBHEIE YepTHI TaHHOW CTAaThU, MOKHO C/IENaTh BHIBOJ], YTO COBPEMEHHOMY 3aKOHO/ATEIBHOMY
oprany HeoOXOAUMO OIPEAETUTh HanboJiee BaXKHBIE aCTICKTHl Pa3BUTHSI YTOJOBHOW MOJUTHKH B 00JaCTH 3alIUTHI
UMYIIECTBEHHBIX TPaB, ONPE/ACIUTh [NIABHBbIC HATPABICHHS U OMPENEIUTh METOAOJIOTHIO OOpPBHOBI C MpecTyIuie-
HUSIMHU TIPOTHUB COOCTBEHHOCTH. Takke HEOOXOAMMO IMOCTaBUTh HA Y4YeT W pa3padoTaTh CUCTEMY BBIABICHHIO U
pelieHust cy1e0HO-CIIeICTBEHHBIX OMIMOOK MO TPECTYIJICHUSM MPOTHB COOCTBEHHOCTH HCKIIIOYHB TEM CaMBIM
MPeLeCHTHI CyAeOHBIX OMMOOoK. JefcTRyIoMEMY yroJloBHOMY KoJiekcy P®D TpeOyroTcs OCHOBOIMOJIAraroIue mo-
TIPABKH JIJIsl YCTPaHEHUS MPOOJIeM CBS3aHHBIX C KBAM()UKAUEH TPECTYIUICHUH IPOTHB COOCTBEHHOCTH.
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O CTAHOBJIEHMHA POCCUMCKOI'O TOCYJIAPCTBA B TPYJAX K.JI. KABEJIMHA

Bouak-JIeonosuu C.O.,
Hukeropoackas akagemuss MunncTepcTBa BHyTpeHHHX J1ea Poceniickoii ®enepanmnn

AHHOmMauuA: 6 pamKkax OpuUSUHAILHOU KOHYENnYUU 20CYOapCmMEenHoll (IopuoudecKoll) wKkovl 20Cy0apcmeo pac-
CMAmMpugaemcs Kax YHU8epCaIbHoe NePEoHAYano, OBUNCYWAsL CUA ucmopuieckoeo npoyecca. Ilo muenuio npeo-
cmasumeneti 0aHHOU WKOIbL, HAPOO 0bpemaem ceoe svlpajicetue 80 gHe umento 6 cocyoapcemee. K /. Kasenunvim,
6 Kauecmae Mooeu, 60CHPOU3B0OAuell Hauboee apxauiecKkue CoYyuaIbHble OMHOUEHUS, ObLIA PACCMOMPERA Kpe-
CMbAHCKASA 00WUHA, COXPAHUBLUASL «0OUECTNBEHHbII ObIMY» 8 NEPBO3OAHHOM 8Ude. YueHblll NPUXooum K bl800y 0
HAIU4UU 8 apxaudeckuti nepuod y ClassaH coi03d, OCHOBAHHO20 HA KPOBHO POOCMBEHHBIX OMHOWEHUSX, onpede-
JISGUUM UX ObIM, KOMOPBLLL 8 Ooee No30HUe BpEeMeNa MPAHCIUPOBATICS. HA TH0Oble UHbLE COYUATbHbIE OMHOUEHUS. U
npesicoe 6ceco enacmuvle omuouenus. Ilpuuunvl nepexoda om nieMeHHOU CHMpPYKmypbl 00Wecmsa Kk 2ocyoapcm-
sennou K.J[. Kagenun cesasvieaem c nosenenuem Xpucmuancmea. B oanvuetiuwem na gone oughpepenyuayuu un-
mepecos Hympu CeMelHbIX C0I0308 803HUKAEM NOMPEOHOCMb 8 YAPABGIEHUU KOJIEKMUBHBIMU 0eamMU U, KAK Cl1e0-
cmeue, NOsIGIeHUe UHCIMUmMyma cemelnvix cmapetiwiutn. Heobxooumocms koonepayuu mexncoy cemvsimu GHympu
celleHusi RPUBOOUM K NOAGNICHUIO 6e4d, U NAOEHUIO POIU CMapetiuH, KOmopble CIanossamcs bloopHuiMu. B dans-
HetiueM 0dcecmodeHHas 6opboa mexcoy KHA3bAMU, 8 X00e KOMOPOU KHAJICECKas 61acmyb oclabesaem, no380a5Aem
obwuHam camum sbloupams cebe kHs3s. B ces13u ¢ 960m0YUel XAPAKMeEPA OMHOWEHUL KHA35L U OPYICUHbL RPOUC-
xooum naodenue 3uaueHusi geuesoco uncmumyma. Taxum obpaszom, y K. JI. Kasenuna npocrexcusaemcs yemxo
CMPYKMYpPUposanuas mooeis 2enesa Pycckozo eocyoapemea. Ymeepocoaemes npunyun 3801104UOHHO20 PA36U-
must 00WeCmEeHHO-NOTUMULeCKUX OmHoueHull. Pe3yiemamom 2601104uu CoyuarvbHOl CMpyKmypbl CIAHOBUTNCS
20cyoapcmeo.

Knrwouesnie cnosa: 2ocyoapcmeennas wkona, 380i04Usi COYUATbHBIX CIPYKIMYD, NAEMEHHAs. CMPYKmypa obuje-
cmaa, 20cy0apcmeo,; 00uUHbL, cemeliible CO3bl, OPYHCUNHA, UHCIUTYM CeMEUHbIX Cmapetiuum

ON THE FORMATION OF THE RUSSIAN STATE IN THE WORKS OF K.D. KAVELIN

Volk-Leonovich S.O.,
Nizhny Novgorod Academy of the Ministry of the Interior of Russia

Abstract: within the framework of the original concept of the state (legal) school, the state is considered as a
universal origin, the driving force of the historical process. According to the representatives of this school, the
people find their expression outside of it in the state. K.D. Kavelin, as a model that reproduces the most archaic
social relations, considered the peasant community, which preserved the "social life" in its original form. The sci-
entist comes to the conclusion that in the archaic period the Slavs had a union based on blood-related relations
that determined their way of life, which in later times was transferred into any other social relations and, above all,
power relations. K.D. Kavelin connects the reasons for the transition from the tribal structure of society to the state
structure with the emergence of Christianity. In the future, against the background of the differentiation of interests
within family unions, there is a need for the management of collective affairs and, as a result, the emergence of the
institution of family elders. The need for cooperation between families within the village leads to the emergence of
the veche, and the decline of the role of the elders, who become elected. In the future, the fierce struggle between
the princes, during which the princely power weakens, allows the communities to choose their own prince. In con-
nection with the evolution of the nature of the relationship between the prince and the squad, the importance of the
Veche institution is falling. Thus, K.D. Kavelin traces a clearly structured model of the genesis of the Russian state.
The principle of the evolutionary development of socio-political relations is stated. The result of the evolution of the
social structure is the state.

Keywords: public school, evolution of social structures, tribal structure of society, state; communities, family
unions, squad, institute of family elders

[lo MHEHUIO MHOTMX BBIAIOIIUXCS MBICIUTENIEH, TOCY1apCTBEHHAs (FOPUAMYECcKasi) ILIKOJIa SBJsIach IIOBOPOT-
HOHN TOYKOH B HCCJIEI0OBAaHUHM UCTOPUHU IOCYJapCTBa U NpaBa, HayYHbIC M3bICKAHUS LIKOJIBI CTAIM METOMO0JOrHYe-
CKOI OCHOBOH JJIS IIEJIOTO Psiia UCCIIEOBAHUHN, PUBHECIIN HE TOJIBKO MPUHLIUIHNAIBEHO HOBOE MMOHNMAHUE 3aKO-
HOMEPHOCTEH MCTOPUU POCCHICKOT0 rocyaapcTBa U mpasa [7, 8], HO M NPHUBJIEKIM BHUMaHUE IMPOKOI oOrecT-
BEHHOCTH K U3y4YEHHIO 3TOro TpeamMeTa [8, . 224-225].
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locynapctBenHas (ropuauueckas) mkoia opopmisiercs: k cpeaune XIX Beka. PassuBas naen U.®.I'. OBepca o
pomoBoM ObITe 1 A.M.® Peiina o BmacTv Kak pa3HOBHAHOCTH KOJJICKTUBHOTO TpaBa COOCTBEHHOCTH moMeHa Pro-
PUKOBHYEH, TOCYITapCTBEHHON (FOPUIMIECKOi) KOO pa3padoTaHa OpUTHHAIFHAS KOHIIETIIHA, B KOTOPOH rocy-
JTapCTBO pacCMaTpPUBAETCs KaK YHHBEpCAJIbHOE MEPBOHAYAIO, IBWXKYIAas CHJIa UCTOpUYECKOro npouecca. imenno
B FOCyJapCTBe, 0 MHEHUIO MPECTaBUTENICH IIKOJIBI, PYCCKHI Hapoa o0peTaeT CBOE BhIpakeHHe BO BHE. B mowmc-
KaX 3aKOHOMEpPHOCTEH CTaHOBJIEHUA rocynapctBa u ero pas3utus Kasenun K.JI. B cBOeM OCHOBHOM Tpyhe
«B3risin Ha ropuanyeckuii ObIT apeBHEl Poccum» mpemnaran paccMaTpuBaTh OOLIECTBO KaK pa3BUBAIOLIMACS Op-
TaHU3M, B COOTBETCTBUE C OMpEAeNICHHBIMU 3akoHaMu [1, C. 1296], re rocyaapcTBO U MpaBO ONPEACIIIOTCS HE
WHAYe KaK BBIPAKEHUS JTHUX 3aKOHOMEPHOCTEH, HAXOJAIIMXCS MEXAy cOo00H B ONpeneléHHOM TeHETHIECKOM
eJIMHCTRE.

[ouck 3akoHOMepHOCTe, Ha B3rsin K.JI. KaBenuHa, ciegyer HaunHATh ¢ M3y4YeHHs BHYTPEHHETO ObITa, YTO
XapakTepHo i mo3gHuX TpyaoB M.@.I". OBepca. B xadecTBe Moaenu, BOCIIPOU3BOIIEH Hanboiee apxandecKre
ColMaJbHBIE OTHOIICHHS, CIEAYET pacCMaTPUBATh KPECTHSIHCKYIO OONIMHY, KOTOpas Ha B3TJISA yUEHOTO HE Iepe-
TepIiesyia CyIeCTBeHHBIX U3MEHEHHM, COXPaHHUB «OOIIIECTBEHHBIN OBIT» B TIEPBO3JaHHOM Buje. Ha ocHOBaHMM JaH-
HOTO IIPEAIION0KEHUS, YUEHBIM IIPUXOJNT K BBIBOIY O HAIMYUU B apXAUUECKUN IEPUOJ Y CIIaBsH COK3a, OCHOBaH-
HOT'O Ha KPOBHO POJICTBEHHBIX OTHOIICHHUSX, OTPENCISBIIAM HX OBIT, KOTOPHIM B Ooliee MO3HIE BpeMEeHa TpaHC-
JIMPOBAJICA HA HIO6I)IC WHBIC CONUAJIBHBIC OTHOMICHUA U IMMPEKIC BCEr0 BJIACTHBIC OTHOIICHUS.

YHHUKaIBHOCTh pyccKOro Hapoja 3akimrouaercs mo K.JI. KaBenuny B ToM, 4TO MOAOOHKIH OBIT, H3HAYAIBLHO Xa-
PaKTEpHBIN ISl BCEX CIIABIHCKUX TUIEMEH, 3aKOHCEPBUPOBAJICS UMEHHO Y PYCCKHUX, B TO BpeMs KaK y JAPYTHX clia-
BSHCKHX IJIEMEH OBLI MPEepBaH B CBS3H CO CMEIICHUEM C JAPYTUMH IUIEMEHAMH WA TIOKOPEHHUEM MOCIEAHUX WHO-
IJIEMEHHBIMH 3aBoeBaTensIMu. 1 AaXXE BapsKCKas SKCIIaHCUA IMMPUBEJIa B KOHCYHOM HUTOI'C K aCCUMUWIIAIIMN BapsAroB,
TEM HE MeHee MPUBHECHINX UJICI0 O «EIUHCTBE Bcel Pycckoil 3emiu, qpy>KUHHOE Hayallo U CUCTEMY O0JIACTHOTO
npasneHus» [1, C. 68]. OcoOeHHOCTH CTaHOBICHHUS TOCYAaPCTBA PYCCKOM HAIMM CIEMyeT MCKaTh B «CEMEHCTBEH-
HOM ObITe» [1, C. 69].

[TpuunHBl IEpexoia OT TIEMEHHOW CTPYKTYpHI obmiecTBa k rocyaapctBeHHol K.JI. KaBenun cBsizbiBaeT ¢ mo-
SIBIIEHUEM XPHUCTHAHCTBA. XPUCTHAHCTBO MEHSET BO33PEHUS YEIOBEKa Ha TIPUPOJY, SA3BIYECTBO PACTBOPSIIO YEIIO-
BEeKa B MPUPOJIE, B TO BPEMs KaK XPHUCTHAHCTBO CTABUT YEIIOBEKAa B KAa4eCTBE BEHIIA TBOPEHUS. XPHUCTHAHCTBO
YpaBHHUBAET JIOJEH, OTMETast JIIOObIe OTIUYMS MEKAY HHUMHU «BCEX PaBHO Ha3bIBaeT IO AyXy yaaamu boxunmuy,
BceM o0eIaer 1 JaeT paBHOE ydacTre B Oiarax HeOecHbIX» [1, C. 70]. XpHCTHAHCTBO MPUBHOCUT MPUHIIHIT TOCTO-
WHCTBA YEJI0BEYECKOW JTMYHOCTH, UTO CITY’)KUT B CBOIO OUYEPE/h MIPEANOCHUTKON BOSHIKHOBEHUS TPaXKIaHCKOTO MU-
pa. ITossBneHue Takoro IMpuHOWIIa, BEACT K OTPULIAHUIO KPOBHOI'O 6I)ITa, B KOTOPOM JIMYHOCTH HE MOrJia CYIIECTBO-
Bathb [1, C. 74]. Paccyxnenus K./J[. KaBenuna Bo mHorOM crienyroT uaesm U.@D.I. Dsepca: JpeBusas Pyce npen-
CTaBIJIIETCS yUYSHOMY arjoMepanuell MOCeNIeHNH, )KU3Hb KOTOPBIX OIPEENsIeTCs CEMEHHBIM OBITOM TIOJ| BIACTHIO
crapeiinHbl. BiacTe narpuapxanbHa, a OTHOLIEHUS MEKy I10JIBJJACTHBIMM UMUTHPYIOT KPOBHO POJICTBEHHbIE. B
9TOM OOIIECTBE BJIACTh HE OTUYXKJIEHA OT HAapOo/a, OTCYTCTBYIOT HHCTHTYTHI YaCTHO# cobcTBeHHOCTH [ 1, C. 75].

Jemorpaduyeckue U3MEHEHUs BIEKYT 32 COOON CMEHY JIETUTUMAIIMH BIIACTH, HA CMEHY CTapIIMHCTBA B POIY
MIPUXOIUT BRIOOPHBIN MOPSIOK IJ1aBbl. B CBOIO ouepe/h 3TO BICUET NaTbHEHUITYIO COIMALHYIO CETperaluio, moce-
JIEHUs paclaJatoTcd Ha YacTHbIE ceMeiHbie coto3bl. Takoi mpoiiecc, yka3biBaer K.JI. KaBenun, HanmoMuHaeT pas-
JIeJIEHNE €AMHOT0 CIIAaBIHCKOI0 ATHOCA Ha IJIEMEHA, HO, B OTJIIMYUE OT MOCIIEAHETO, CEMEMHBIE COIO3bI BBIHYK/ICHBI
JKUTh B TPAHHULIAX OJHOTO CEJICHHs, MOAJCP)KHUBasi MKy cO00i OTHOLIEHMS, KOTOpbIe OBUTH HE BCerga ApYyXKecT-
BEHHbIE, BCIeACTBUE U depeHIInalii HHTePeCcoB. B yCI0BHAX COLMAIbHOIO KOHMINKTA HHCTUTYT CTapEHIIIMHBI
nproOpeTaeT MPUHIMIUAILHO HHOE 3HaYeHne. OcTaBasch (GopMalIbHO MaTpUAPXaTBHBIM 3TOT HHCTUTYT MPUOOpe-
TaeT «IOPUIUYECKUI OTTEHOK», cTapeiinHa npuodperaeT GyHKIUM apOuTpa B CIIOpax MEXIy YacTHBIMH CeMel-
HBIMHU COKO3aMH.

JanbHeinas nuddepeHipanys HHTEPECOB MPUBOIUT K Bee 00JIbIIIEMY 000COOICHHIO CEMEH BHYTPH CEJICHUS.
BHyTpH ceMeiHBIX COI030B BO3HHMKAET MOTPEOHOCTH B YIPABICHWM KOJJICKTHBHBIMHU JIEJIaMHU H, KaK CJIEICTBUE,
NOSIBJICHWE MHCTUTYTa CEeMEWHBIX crapeimuH. HeoOXomuMocTh Koomepanuu MEXIy CeMbsSMU BHYTPU CEJCHHMS
IMPUBOAUT K IIOABJICHUIO BE€YAd, U MMAACHHUIO POJIH CTapeﬁmHH, KOTOPBIE CTAHOBATCA BI)I60pHBIMI/I u I/I36I/IpaIOTC$I
JIMIIb IIPpU HaJIUWYHUKN CymeCTBeHHOﬁ OITACHOCTH. OTCYTCTBI/IG TBep)IOﬁ BJIACTHU BJICUCT ycyry6neHHe COIIMAJIbHBIX
KOH(JIUKTOB, YTO B KOHEUHOM HTOre NMPUBOAMUT K HEOOXOAUMOCTH MEpeAayy BIACTH IPU3BAHHBIM UyKE3EMIIaM.

31ech MBI MOJKEM HaOJIOIATh PACXOXKICHUE B BO33PEHUAX ABYX YUeHBIX, st M.D.I". DBepca rocyaapcTBo ObI-
JI0 TIPOM3BOAHBIM OT pojaoBoro Owita, i K.JI. KaBenuna criaBsHCKue TuieMeHa ObUTH OOBEIWHEHBI BAPSKCKUMHU
KHSI3bSIMH U TOJIBKO BCJIEACTBUE 3TOr0 00pas3yloT rocyaapcTBo. [Io MHEHHIO yYEHOTO 3TO HOBOE rOCYJapCTBO HO-
CUT «HECTaBSIHCKUH OTIIEYaTOK» W HA3BAaHO YYEHBIM He 0e3 TeHH COMHEHHs «(eoTalbHBIM», yKa3blBas Ha Bac-
canbHbIe OTHOIIEHUS Mexay Onerom, ropem M CBETIBIMHU KHS3BSIMHU, HAXOSIIIUMUCS MOl PyKOW 3THUX MpaBUTE-
JeH, yIOMSAHYTBIX B 10roBopax Mexay Pycero u I'pexamu.
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NmenHo Bapspkckasi MHBa3Hs, IO MHEHHUIO YYEHOTO, 00eCieunBaeT IT'eHe3 ToCyAapcTBa, 00beANHSS PEexkIe pas-
PO3HEHHBIE TEPPUTOPHH «B OHO MOJMUTHYECKOe Tero». Cpeau HOBAIMi, IPUHECEHHBIX Ty)Ke3eMIIaMH, YIIOMHUHA-
eTcsl IpYy>KHHHOE Hadaio, KOTOPOe HEe CBOWCTBEHHO CIaBSHAM, NIPAaBO KHs3S HACIIENOBATH TOCIE CMepAa, HOBas
CUCTEMa YIPaBJICHHs, OCHOBAHHAS HA OTUYXKJEHHUM BJIACTH OT YIPABISEMBIX, Uy>KJIOW X UHTEpecaMm, IJIaBHOM 11e-
JIBI0 KOTOPOH SABJSUIOCH OOOTalleHne MPaBUTENs, BEIpA)KEHHOE HEPAaBEHCTBO CTaTyca MPaBUTENS U YIPABIICMBIX,
yIuaTa JIeHeXKHbIX mTpadoB 3a npectyruiennss. OHAKO MO MPOIIECTBHH CTa JIET BapATd aCCHMUIIHPYIOTCSA U MPH
Spocnase Myapom yxe mpeobiagaeT HCKITIOUUTELHO CaBsIHCKui smement [ 1, ¢. 81].

OcHoBareseM ToCyAapcTBEHHOTO ObiTa M pomoBoro Hadana Ha Pycu cormacHo K.JI. Kaenuny sBnsercs Apo-
ciaB MyJpelid, T.K. ¢eofgabHbIe TIOPSAKH B BUAY TOCIIOACTBA POJOBOrO ObITa HE MOTIHM YKOPEHUTHCS B Pycckoii
3emiie. [losTOMy mzes rocynapcTBa Bo3pacTaeT Ha POJOBBIX U CEMEHHBIX Hadanax. Pycckas 3emisi CTaHOBUTCS J10-
MEHOM poja ProprukoBrdeil, rae Kax /bl 4ieH poaa UMel MOTEHLIHAIbHOE IPaBoO Ha yacTh pycckoi 3emuu. Crap-
I B POy MPOBO3TIIAIIAIICS BEIMKUM M ObUT A BceX mpounx oTroM. CrapeimmHa B pogy 00iaman BIAaCThIO
HaJl BCEMH MJIAIIIUMU KHS3bSIMH, BBICTYIIAsi apOMTPOM B criopax Mexay HumH [ 1, ¢. 82-83].

Crenyonym 3TarmoM Toclie eANHCTBAa 3aKOHOMEPHO CTAaHOBHUTCS dTall pa3Apo0IeHHOCTH, XapaKTePH3YIOIIUICS
I depeHnnanmueii THTEPeCOoB MEXAY TEPPUTOPHATBHBIM HAYajIOM W JIMYHBIM, POJOBBIM M ceMeiHbIM. Pacmipene-
JICHWE YJEJIOB, B COOTBETCTBHE C KOTOPHIM CTapIiieMy aoctaBajics Kues, ciemnano 3TOT TOpoj CTapIiuM CPeAr To-
pOZloB, co3/1aBas MpeLeeHT, I/1e POJCTBEHHbIE OTHOIIEHHUS NiepepacTal B TEpPUTOpUaIbHbBIE, BO3HUKIIA TEPPUTO-
pHUaTbHast HepapXxus, T KaxI0¢e yelbHOE KHDKECTBO 3aHUMAIO CTPOTO onpenesiéHHoe MecTo. [lemorpaduyeckue
M3MEHEeHUs B poay PropukoBudeil BIEKIH MepeMelleHre KHI3eH U3 yena B y/el, MOoAIepKuBas, TaKUM 00pa3om,
CIIOXHYIO POJIOBYIO-TEPPUTOPHAIHFHYIO HEPapXUI0, KOTOPasi B KOHEYHOM POJIE PACCHIIAETCS B YTOy JTHYHOMY Ha-
Yajy, K KOTOpOMY HEH30€KHO MPUXOIUT 3aKOHOMEPHOE Pa3BUTHE POja, OT SAWHCTBA K MHAMBUAyalbHOMY. [leii-
CTBHE OTICIBHBIX KHS3EH OCHOBBIBAETCS Ha MpaBe OMMKalIero mpeaka, a He oOLIero poJoHavYaIbHHUKA, B TOCY-
JIapCTBE BO300JIa1af0T JIMYHBIC HHTEPECHI KHA3CH, a He Bcero pojaa Propukosuucii [1, €. 84].

IIpencraBuTenu KHDKECKOTO pojJia paccMaTpuBaloT J[peBHEPYCCKOE TOCYJapCTBO B JIBYX IUIOCKOCTSX, C OJHOMN
CTOPOHBI, KaK €JMHOE TOCYAAapCTBO, & C APYroi CTOPOHBI, KaK POAOBYIO COOCTBEHHOCTb, TJ€ KaXKIBIH WIEH poaa
MOJKET IIOJIy4UTh BIIaJieHHe. 3/1eCh CTpaHHBIM oOpa3oM Bo B3mmimax K.J[. KaBemnHa mpemomisitoTcs B3TIISIbI
N.@.T". OBepca u A.M.D. Peiinia, 3neMeHTHI pOIOBOTO Havalla M OTHOIIIEHHE COOCTBEHHOCTH — BiacTh. Eiie omHuM
IITPUXOM K MOHUMaHHIO J[peBHEPYCCKOro rocyAapcTBa SBJSETCS aHATW3 OTHOUIEHWH KHS3M M €ero JApYXuHbL. B
pabore K.JI. KaBenuHa, Oyaydn siBJICHHEM MPUBHECEHHBIM W UMEIOIIMM BEIpaXEHO (EOJJANbHBIA XapakTep, Ipy-
JKWHa, TeM He MeHee, He MOPOXKIaeT JICHHBIX OTHOIICHHHA, XapaKTepHBIX s eBporelickoro (eomanusma. «Jlis
PYCCKOTO CIaBsIHUHA C MBICJIBIO O KHSI3€ HEOOXOJIMMO COCIMHSIOCH IPE/ICTABIICHHE O HaYaIIbHUKE POJia, TNIEMEH!
— TaKoB OBLI KPYT MOHSATHIA, B KOTOPOM OH BBIPOC M KOTOPBIH OH MEPEHOCUII ¢ co00t0 Beroay» [1, €. 86]. OtHomre-
HUS MEX/y KHA3EM U APYKUHHUKOM HOCST MOJTYTOTOBOPHOH XapakTep.

C yTparoif poIoBOTO e€IMHCTBA PiopukoBHYell BIaCTh KUEBCKOIO KHS3SI KaK paHee CTapeUIIUHBI poja, CTaHO-
BUTCA Bce Oojiee U Oojiee HOMUHANBLHOH. HecrmocoOHOCTh BBICTYNATh B POJNH apOWTpa, JIeNaeT KUEBCKOTO KHS3S
BCETO JIMIIb OJTHAM W3 MHOTHX KHS3€H, /Ui YPeryJIUpOBaHHs BOIIPOCOB, KACAIOIIMXCS BCETO POJia, BOSHUKAET KOJI-
JIEKTUBHBIA OpraH, KHSHKECKHH cbhe3ll, KoTophle, o MHeHuIo K./[. KaBenuna, B IOTHON Mepe COOTBETCTBYIOT BeUe
B 00mmHe. Che3/ibl He MOTYT 00eCTIeunBAaTh MTPEKHET0 JMHCTBA POJia, a SBJISIOTCS HWHIUKATOPOM YIIaKa BEJINKO-
KHSDKECKOM BJIacTH, M Bce B OOJbLIel Mepe MOPOXKAA0T KOHPPOHTALMIO MEXKAY OTAEIbHBIMH MPEACTABUTEISIMU
cemeil poga Propuka. Iloka, B KOHIIE KOHIIOB, pOJIOBOE €IMHCTBO, KaK U MOJUTUYECKOE, HE YTpauyuBaeTcs MOJIHO-
CTBIO.

CreyIonuii nepuoi XxapakTepu3yeTcsi 03KeCTOUCHHON 00phOO MEXTy KHA3BSIMH, B X0€ KOTOPOU KHSDKECKast
BJIACTh HACTOJIBKO OcllabeBaeT, 4To MO3BOJISET OOMIMHAM CaMHM BBIOMpATh ce0e KHA3S, 3aK/I0YaTh ¢ HUM Psill Ha
BBITO/IHBIX U1 OOIIMHBI yCIIOBUSAX. B JIpeBHEpYyCCKOM rocymapcTBe MOydaeT pacpOoCTpaHEHHE BEYEBOW CTPOii,
«3BOH BEYEBHIX KOJOKOJOB 4acTo paznaBajcs B Poccun» [1, €. 88]. Y BHOBb MCTOpHSA OBTOpPSETCS, BOCIIPOU3BO-
JSITCS YEePThI apXanyecKoro naTpuapxajibHOTo ObITa, TOJIBKO BMECTO CTAPEHUIIIMHBI TEEPh QUTYPUPYET KHS3b.

3necsy unTepecHa no3unus K.J[. Kasenuna mo mosogy Hosropoxackux cBobon. OH yTBep:KAaeT, YTO BONPEKH
pacxokeMy B MPEABLAYIIAN IEPHO MHEHUIO ICTOPUKOB 00 MCKIIFOYATEIHHOM ToI0xkeHnn HoBroposa, o aBiseT-
Csl CTOJIb YK€ 3aKOHOMEPHBIM SIBIICHHEM B MCTOpHH Poccru ¥ yKIIajpiBaeTcsi B 0OBSICHUTEIBHYIO CXEMY, MPeJIo-
xenHyro K.JI. KaBenunbiM.

Hosropox npezacrapmnsieT U3 cedst KOHIIIOMEpaT OOIINH, CTPYKTYpa YIPaBIeHHs KOTOPBIX BOCIIPOU3BOINT B IIe-
JIOM HOBIOPOJCKYIO (hopMy yIipaBiieHus. BiacTe pacnpeseneHa Mexay KHA3EM U B€4eM, HHTEPEChl KOTOPHIX Ira-
METPaJILHO MTPOTHBOMOIOKHBI, OTHAKO MHCTUTYTHI BIACTH YCIICIIHO COCYIIECTBYIOT, XOTSI OTHOLICHUS MEXIy HU-
MU HUYEM HE yperynupoBaHbl. KaxIplii HOBBIN KHA3b ONpENeNseT CBOH MOPSAOK OCYIIECTBICHHS BIACTHBIX MOJI-
HOMOYHWH, YPETyJIMPOBAHHBIA PsiIoM. B 11ej1oM moMMTHKa KHSI3eH CX0/HA, HOO OCYIIIECTBIISICTCS B paMKax OTpaHU-
YEeHUH, HaBsI3aHHBIX BEYE, YTO, 10 MHEHHUIO YYEHOTO, CBUAETENBCTBYET 00 «OTCYTCTBUU SICHOTO CO3HAHHUS O TOCY-
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napctBeHHOM ObiTe» [1, €. 90]. MHCTUTYT KHA3 (OpMHUpPYETCs MOCPEACTBOM BBHIOOPOB, B KOTOPBIX HNPUHUMAET
ydacTHe HOBTOpOJCKas OOIIMHA, B CIydae HEJOBOJIBCTBA MOJUTHKON KHS3SI OOIMHA YK€ TIPUHUMAET pEeIIeHrne 00
W3THaHWUH KHs3s1. «BiacTe ero orpannyeHa B 4aCTHOCTAX, HE OmpeiesieHa, B cymHocTi» [1, €. 90]. FOpuaudeckomy
0 OPMIICHHIO HHCTUTYTOB MPEMSATCTBYET OTCYTCTBHE TOCYAaPCTBEHHOMN HICH.

B ceBepo-3anaanoii yactu Poccun o0mmHa okaszangack HeIOCTaTOYHO CHIIbHOW. PojoBoe Havaso ucuepmnaio ce-
051, a BMECTE C HIM W CBSI3aHHOE POJIOBBIM HadaJIOM HMOJUTHYECKOE eIMHCTBO. KieB GompIre He BOCTIpHHUMAETCS
KaK CTOJIMIIA, a KUEBCKUI MPECTOI HE PEeAOCTaBIsieT Ooble MpaBa Ha cTapIMHCTBO. HacienoBanue u ykperie-
HUE HaJIeJI0B CTAHOBUTCS JIEUTMOTHBOM KHsKeckor monuTuku. [1o muenuto K.JI. KaBenuna, BnacTs npuBs3bIBaeT-
Csl K 3€MJIe, COTIOCTAaBJIsIsl CBOM MHTEPECHl C MOTPEOHOCTSMH MECTHOTO COOOIECTBa, Kak CIeAcTBHE — JpeBHsI
Pycw pacmagaercs Ha psif CyBEpEHHBIX TEPPUTOPHHL, YIIPABISIEMBIX COOCTBEHHBIMU KHKECKUMH poxamu. [lamee B
COOTBETCTBHE C | ereneBckoil cxeMoi pa3BUTHS, HEYMOJIUMBIN 3aKOH OOpHOBI M €AMHCTBA MPOTHBOIOIOKHOCTEH
MIPUBONT K TOPKECTBY CEMEHHOTO Havalla, IMILTUIIITHO COXPaHss 3aJI0’)KEHHOE POJAOBBIM HAYAIOM CTPEMIICHHUE K
JaJbHEHIIEeH cenapanyy 3eMellb, TEPPUTOPUATILHON OCHOBOM KOTOPOTO CTAHOBUTCS YJIEJ, ONPENEIs «IIOTUTHYE-
CKHii OBIT pa3pO3HEHHBIX KHsDKeHu» [1, C. 93].

ITpu sTom K. /1. KaBenun 0co60 oTMedaeT, 4To BCE ATH KHSDKECTBA BOCIIPOU3BOIAT SBOJIIONHIO J[peBHEPYCCKOTO
rocyaapcTtBa. CxeMa BOCIPOHU3BOIUTCS B TOM K€ TIOPSIIKE, YBEIHUEHIE TIOTOMKOB B KHSXKECKOM POy HEM30EKHO
NPUBOJUT K MOSBIICHUIO CTApEHIIMHBI B POAY, CTApILMi MMoJy4yaeT TUTYN Benukoro, 6opbba 3a TUTYJ NPUBOIUT K
JanpHeHeMy ApoOJICHUIO TEPPUTOPHIA, 10 TeX TIOp, MOKa BIaJeHUs HEe TPEBPAIIalOTCs B HEOOIBIINX BOTYMHHU-
KOB, «HACJIEJICTBEHHBIMU T'OCIIOIaMH OTIIOBCKHX WMeHwmit» [1, C. 94]. Dra Tpancdopmanus mepeBoauT NmepBOHA-
YaIIbHO IOPUANYECKH HEYpPETYIHPOBAHHOE OTHOIICHHE KH3EH K CBOMM yneiaM B IOPUIUYECKH YPEeTyInpOBaHHOE
paBo, IMEHYeMOE COOCTBEHHOCTHIO. DBOIIOLUOHUPYET U XapaKTep OTHOLICHUH KHI3S1 ¥ IPYKUHBL: IPYKUHHUKH
B HOBBIX YCJIOBHSIX IPEBpAIAIOTC B CIIYT, IproOpeTasl NpUABOPHBIC TOKHOCTH, BMECTE C 9THM MCYE3aloT U TO0-
CJIETHUE CIIeNIbI BapsHKCKOTO TUIIA TOCYAapCTBa.

OTUM Ke uccienoBaTellb OOBSICHIET MajJeHue 3HAYCHHsI BEeYeBOT0 MHCTUTYTA, MMOCTENIEHHOE UCUe3HOBEHHE Be-
4YeBBIX COOpaHUil U3 MOTUTUYECKON KM3HU KHSKECTB. YTpaBJICHHE OCYIIECTBISIETCS HAMECTHHKAMU, MPEICTaB-
JISIONIVMMHA WHTEPECHI KHI3S, MOIYYAIONUMHE 32 cIIy»KO0y KopmieHue. [lomuTraeckas 3BOIONUS HOCUT €CTECTBEH-
HBI 3aKOHOMEPHBIH XapaKTep, XOTb HEPAaBHOMEPHO, HO B IEJIOM TOCJIEIOBATEIHHO MPOTEKAET B PAa3HBIX YACTSIX
JIPEBHEPYCCKOT'0 TOCYJapCTBa, 3a4aTKU HOBOTO mojuTHueckoro yctpoiicrsa K./l KaBenun ycmarpuBaer B momnu-
THKE, TPOBOIMMOM AHpeeM boromoOckuM, Ipy HEM, Ha B3TJIS1 UCCIE0BATeNs, Py KHHA TPAaHC(HOPMHUPYETCS BO
JIBOP, a BJIACTb COCpPEeNOTauMBaeTcs B pykax kus3s [1, €. 95]. C oOpeTeHneM BIacTbiO IOPUANYECKON (HOPMBI CKIla-
JIBIBAETCS U TECHO CBSI3aHHBIN C COOCTBEHHOCTHIO MHCTUTYT HACJIEJOBaHMS, BEpHEE cKa3aTh HOBBII THII JIETUTUMA-
UM TpaH3uTa BiacTH. [IpuxoauT «ceMeitHoe Havaio», Te BIaCTh MPUOOPETAIOT MPSIMbIE TTIOTOMKH.

Orot ¢penomen K.JI. KaBenun nonaraer oqHUM U3 peLIMTENbHBIX (aKTOPOB cTaiTereHesa. «B Hamiel npeBHei
rOCYIapCTBEHHOM JKU3HU 3TO ObLJIO BRXHBIM M PEIIMTENBHBIM mIaroMm Brepea» [1, c¢. 95] — orMedaer aBTop, BbI-
SIBUB TEM CaMbIM HECOCTOATEIHHOCTh TOCYJapCTBEHHOI'O YCTPOICTBAa, OCHOBAHHOTO Ha POJOBOM Hayalle, «rocy-
JIAPCTBEHHBIA W KPOBHBINA OBIT — BpaXkIeOHBI, B3SUIO BEPX KPOBHOE HAYalo — HMCYE3NI0 rocymapctso» [1, c. 95].
3neck K. . KaBenun, no cytu, 3aumctByeT uzaero ['B.®. ['erens o mporpecce co3HaHust CBOOOBI, BRIACIEHUH JTHY-
HOCTH M3 PO/ia, OCO3HAHUH CBOEH WHAMBHIYaTbHOCTH, HHIUBUAYAIbHON CBOOO/BI, OTBETCTBEHHOCTH, HE CBSI3aH-
HBIX poAcTBOM. Ele omqHMM BakHBIM (PaKTOPOM, CHITPABIIUM CYLIECTBEHHYIO POJb B CTPOUTEILCTBE JPEBHEPYC-
ckoro rocynapcTsa, no muernto K./I. KaBenuna, BeIcTynaeT MOHTosIbCckoe Uro. B mensx obecrnieyenus: cBoero roc-
MIOJICTBA, YACPXKAHUS PYCCKUX 3€MeNb B TIOJYMHEHUH, MOHTOJIBI IPUBHOCST HOBBIN MOPSAAOK JIETUTUMAIIH BIIACTH,
yepe3 MoJydeHHe APJBIKOB Ha KHSDKEHHE, YTO OKOHYATEIHHO MPHUBEJIO K MCUE3HOBEHHWIO «POJOBOTO Hadaia) B
TpaH3UTe KHSDKECKOM BJIACTH, & caMy BJIACTb CHENIAJIO OTUYKIAEHHOM OT oOmecTBa. Takum 00pa3oM, KHA3bS 3aMe-
ST CTOJIBI HE COTJIACHO CBOEMY TIOJIOXKEHHIO B POAY, a HCXOJS JINIIh U3 CBOMX JIMYHBIX KadecTB. [lomumo sToro,
MOHTOJIbCKOE UTO (PAKTUYECKH BO3PONKIAET MOIUTHIECCKOE SMHCTBO. MOCKOBCKUE KHSI3bsSI HCTIONB3YIOT CIIOXKHB-
nreecst (pakTHUecKoe MojokeHue nen. HoBbli THI rocyaapcTBa MpeACTaBistl yKe HEOTPaHWYEHHYI0 MOHAPXUIO,
I7Ie KHA3b BBICTYIAJ] CyBEpEHOM B CBOeH BoTuMHE. HeoOX0AMMBIM yCIOBUEM sl COXPaHEHHsI TAKOTO CTATyca BBI-
CTYTIAN SIPJIBIK Ha BEIMKOKHSKECKOE KHSKEHHE, KOTOPOE€ MOCKOBCKHE KHS3bS, KOHKYPUPYS C JPYTUMH, MBITAIOTCS
MOJTY4HTh JTF000# TieHoi. 3neck K. /1. KaBenuH, popmynupyeT BO3HUKHOBEHNE BaXKHEHIIIET0 MPH3HAKA TOCYIapCT-
Ba — OTUYXKJICHHOCTb BJiacTU. Mcronb3ys BHEIIHEE NMPUHYKICHUE, «MOCKOBCKHE BEIIMKUE KHA3BSI YTHETAIOT KHS-
3¢, PaBIO¥ MK HEMPABAOH OTHUMAIOT Y HUX BJIaJCHUS, ... M COOUPAIOT B MX BJIAJCHUAX OPJABIHCKHUN BBIXOM» |1,
c. 100].

Taxum obpasom, y K.JI. KaBenuHa npociiexxuBaeTcs 4eTKO CTPYKTypHpOBaHHasi MOJIeb reHe3a Pycckoro rocy-
napctBa. TBopuecku ncnonbiys uaen U.d.I'. DBepca 00 3BOMIOLUH COLIyMa OT MPOCTHIX COLUAIBHBIX CTPYKTYD,
TaKUX KaK CEMbs, KO Bce O0JIee CIIOKHBIM U €MKUM: OOIIMHA, POJI, TOCYIapCcTBO, U uaen A.M.D. Peiinia o Biactu,
KakK MPOU3BOIHON mpaBa codcTBeHHOCTH, K./I. KaBenun npuioXun yHUKaNbHYI0 cxeMy pa3BuTus Pycckoro rocy-
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JapcTBa. B cxeme mpUCYTCTBYIOT CIEAYIOIIME 3Tallbl: UCXOJHBIM MOMEHTOM BBICTYIIA€T POJIOBasi CTPYKTypa, OC-
HOBaHHAasl Ha KPOBHOM POJICTBE U C TOCIOJICTBOM CEMEMHBIX OTHOIIeHUH. HopMaHHCKUI BOMPOC paccMaTpUBaeTCA
KaK WHBa3WA JAPY>KUHHOTO THITa opranu3anuu, kotopyto K.JI. KaBenwn onmumerBopsiet ¢ heomaapHBIM YKIAI0M, B
POZIOBYIO CIIaBSHCKYIO CTPYKTYpy. Pe3ynbTaTom siBIsSeTCS 00beIMHCHHE paHee Pa3PO3HEHHBIX CIaBIHCKUX 3EMEIh
B «OJIHO TOJUTHUYECKOE TEJNO», HO MPU ATOM IMOJHEHIAs aCCUMUIISIUS APY>KUHHOTO TUIA OTHOIICHUM POJIOBBIM,
ONPEIEIUBIINM POJOBYI0 MOJEIb OTHOLICHUA MEXAYy KHs3bsIMU. Ha cMeHy poAgOBOMY YCTPONCTBY BCIEICTBHUE
YBEJIIMYCHHS YUCICHHOCTH M HEA(Q(EKTUBHOCTH POJIOBON MOJICTH YIPABJICHUS MPUXOJUT CeMeHHas MOJICNb, B HE-
JIpax KOTOPOH (hOPMUPYIOTCS BOTYMHHBIC OTHOIICHHS, OCHOBAHHBIC HA BJIAJICHUM 3eMJICH. DTO, B KOHEYHOM CUETE,
OTIpeIeTIsIeT CUCTEMY OTHOIIIEHUI BTOPOTO 3Tamna, rae GopMUpyeTcsl OTUYXACHHE BIACTH ITOCPEICTBOM OTOXKIECT-
BJICHUS BJIACTU Ha 3€MJIIO C BJIACTBEO HAJ HACEJIEHUEM, IIe IepBas NepeJaéTcsi Kak HACIEACTBO OT OTLA K ChIHY.
IIpu 3TOM COXpaHsETCs TEHETUYECKast CBSA3b POJIOBOM OOIIMHEI C TEPPUTOPUATHHOM, KHAKECKas BIACTh BOCIPOU3-
BOJUT POIOBOM THIl YIPABJICHUS, BBIPAKCHHBII BHEIIHE TEMU K€ POJOBBIMH OTHOLIEHUSIMU CTapEUIIMHCTBA, PO-
JIOBBIMHU CXOAKaMH (Che3fgamu KHs3ei). OqHako COOCTBEHHOCTh Ha 3eMITI0 JETEPMHUHHUPYET HOBBIA THI OTHOIIIE-
HUH, KOTOPBIH 3aCTaBJIsIET PYKOBOJCTBOBAThCS KHS3sI MHTEpECaMy COOCTBEHHOI'O BIIAJICHHUS, a HE Pojia, OPOKIast
TE€M CaMbIM MHO>KECTBO CYBEPEHOB, UTO MOJPHIBACT POJOBYIO CTPYKTYpy. Tpetwuii atam, npencrasusercsa K.JI. Ka-
BEJIMHY TpaHc(opManrel THTaHTCKOW BOTYMHBI CJIOXKHBIICHCS B PE3yIbTaTe IMOJMTHKA MOCKOBCKHX KHS3€H B ro-
CyJapcTBO, Tl pellarolee 3HaueHHe B OOphOe 3a WACI0 TOCYAapCTBA, OKOHYATENIHHO IMOJIOKHUBIIUM KOHEI OT-
JKUBILIUM POJIOBBIM OTHOIIEHMsIM, oTBoauTcs MiBany |1V u [letpy |. Bonbmoe 3nauenue K.JI. KaBenun yzaenser sk-
30TreHHOMY (DaKTOPY 3HAYUTENHHO YCKOPHUBIIUM 3BOJIIOIUIO TOCYJAPCTBA, TAKMM (PAKTOPOM yUEHBIH TOJIaraeT, 4To
TaTapo-MOHTOJILCKOE UI'0 MPUBHECIIO UACK0 OTUYKICHHOCTU BIACTH.

Pon u cembst mns K. JI. KaBenuna 310 aHTHUTE3a rOCYIapCTBY, OTHOIIIEHUS, LAPSIINE B TUX COLUATBHBIX CTPYK-
Typax, He TIO3BOJISAIOT C(hOPMUPOBATRLCS UICE TOCyaapcTBa. JlaHHOE MPOTUBOPEUNE CHUMACTCS BOTYMHHBIM THUIIOM
oTHOWEHUH, u, ecnu 'y N.D.I". DBepca pogoBasi cTaausi HENOCPEACTBEHHO MPEAIIECTBYET FOCYIaPCTBY, IIPU 3TOM
ocTaeTcsl BOIPOC, KaKUM 00pa3oM ceMelHasl BJIacTh IBOJIOLMUOHUPYET B rocynapcTBennyto, To y K.JI. Kasenuna
€CTh BIIOJIHE 0O0OOCHOBAHHBIM OTBET: OTUYKJCHHUE BJIACTH HJCT pyKa 00 PYKY C Pa3BUTHEM YaCTHON COOCTBEHHOCTH
Ha 3eMJII0 U OCO3HAHHUEM COOCTBEHHHWKOM CBOEW aBTOHOMHOCTH OT KPOBHBIX OTHOIIEHHH, TOPMO3SIINX IPOIIECC
BBIJICTICHHS] WHNBHTyaJIbHOCTH, HACAXKAIOIIMX TOCIIOICTBO OOIIEro, KPOBHOTO. 37€Ch YYBCTBYETCS CHIIbHEHIIIEe
piusaue I'.B.@. 'erens, cBI3LIBABIIETO AaTOMU3AIIAIO HHANBHIA C BEICBOOOKICHHUEM JIMYHOCTH OT YaCTHBIX CBI3EH
B CUCTeMe rocyaapcTBeHHol opranuzauun. K.J[. KaBenuHbeiM npeioxkeHa cxeMa 3aKOHOMEPHO CMEHSIIOIUX APYT
JIpyra 3TanoB pa3BUTHS COLMAILHON CTPYKTYphl. B OCHOBE pa3BUTHSI JI€KAaT €CTECTBEHHbIE IPUUUHBI, IPOTUBOPE-
YU, 3aJI0)KCHHBIC B CAMOM OOIIIECTBEHHOM Pa3BUTHUH, CMeHA ()OPM MPOUCXOIUT IBOJFOIMOHHBIM ITyTEM, BHEIITHHUE
(haKTOPBI TOJILKO MOJCTETUBAIOT CMEHY (OpPM.

N3 paccyxnenuit K.JI. Kapennna Mbl MOKe€M BHJIETh, KaK YTBEPKAAECTCS MPUHLUIT IBOJIIOLIMOHHOIO Pa3BUTHUSA
00IIECTBEHHO-TIOJIUTHYECKUX OTHOIIEHHH, U3 OpraHu3allii OOIIEeCTBa OCHOBAHHOM Ha KPOBHOM POJICTBE, COIHU-
allbHas CTPYKTypa TpaHCHOPMHUPYETCs B OOIIMHY TeppUTOpHANIbHYIO. Tak CTaHOBJICHHME MpaBa YaCTHON COOCTBEH-
HOCTH OIPENEseT U TUIl COLUUATIbHO-TIOIUTHYECKUX OTHOIIEeHUH, yTo no3BoiseT K.JI. KaBenuny noctpouts moc-
TaTOYHO YETKYIO NEPUOAU3ALUIO.

Pacmiang KpOBHBIX OTHOIICHHWHA MPUBOIAUT K MOSBICHUIO MEPBHIX BIACTHBIX MHCTUTYTOB, IIPEXKJE BCETO MPOCMAT-
pyBaeMbIX B purype KH35S-BOTYMHHUKA. Ellle OHUM Ba)KHBIM CIIEACTBUEM YCTAHOBIICHUS TEPPUTOPHAIBHBIX CBSI-
3eil CTAaHOBUTCS TOSBICHUE TEPPUTOPHAILHOM OOIIMHEI, KOTOpas B CBOK OYEPEeb YCTYMAET MECTO KHSKECKHM
OTHOIIEHUAM, XapakTepusytommumucsa K.J[. KapenuHpiM kak BOTYMHHBIN cTpoil. Bech 1opunndeckuii ObiT, BOMpaeT
B ce0s1, TAKUM 00pa3oM, JIEMEHTHI MPEABIAYIIETO Pa3BUTHS, TIEPEXOas K TOCIEAYIONEH CTaNH PA3BUTHSI, U TEM
HE MEHee COCTABIISIET OpraHuuecKoe, cTpoitHoe nenoe [1, €. 244]. Monens, Kak Mbl BUAEIH, ONPENEISETCS pacma-
JIOM POJIOBBIX OTHOIICHUH B KHSYKECKOM POy, COBIAAIOIIMM C Pa3BUTHEM YaCTHOCOOCTBEHHUYECKMX OTHOILICHHIMA
Ha 3eMJII0 M Tiepexoaa Pycckoit 3emin u3 KOpIOpaTHBHOTO BIAJACHUS B COOCTBEHHOCTh OTACNIBHBIX KH3EH, Koraa
HAYaJI0 «TEPPUTOPHATHLHOE YCTYITHIIO JIUYHOMYY, M KHS3bS TPEBPAINaloTCs B OOBIKHOBEHHBIX COOCTBEHHUKOB. 3a-
TeM MOCKOBCKHE KHS3bsI Pa3IMYHBIMU MTyTSIMU COOUPAIOT OTPOMHYIO BOTUHHY, KoTopas B Hadaie XVIII B. mpeo0O-
pa3yercs B «IIOJIMTHYECKOE TOCYIApCTBEHHOE TEJIO M CTajo AEp)KaBOW B HACTOSIIEM 3HAYEHHWHW CJIOBa». TakoBa
3BOJIIONNSA COITUAIBHOM CTPYKTYPBI, IPEACTABIIAIONIAS B IIEJIOM IEIOCTHYIO M 3aBEPIICHHYIO KOHIETIIHIO PYCCKOM
ucrtopud. Pe3ynpTaToM 3TOH 3BOJIIOIMHU CTAHOBHUTCS TOCYIApPCTBO, KOTOPOE MPEACTABISCTCS U3 MPEAIOKEHHOMN
K.JI. KaBenuHbIM CXE€MBbl «KOJIOCCAJIbHBIM JIOMOM)», KOTOPBIN IMOJIBIIACTEH MOCKOBCKOMY Iiapro. Mcropuueckuii
THII, KOTOPBIH JIET B OCHOBAHKE TOCYJapCTBEHHOTO Tema, ecTh THM «des Guts- und Hausherrn (lomoBnanenue)» [1,
c. 125].
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K BOITPOCY O IHEJIECOOBPA3HOCTHN, HPEI[YCMOTPEH}-IOFI 3AKOHOM
BO3MOKHOCTH IIOJTHOT'O OCBOBOKIEHUA OT YI'OJIOBHOU OTBETCTBEHHOCTH
INEPEBOJAYUKA 3A 3ABEJJOMO HEIIPABHUJIBHBIU IIEPEBO/|

MaasbiueB b.C., acnupaHnr,
Ky6anckuii rocynapcTBeHHblii arpapublii yuusepeutet um. U.T. Tpyoununa

Annomayusa: 6 cmamove asmop uccieoyem yeiecooopasHoCmy pacnpoCmpanerus npedycmMompeHHou cmamaoei
307 YK P® 803M02cHOCIU 0CB0O0NMCOEHUS OM Y2O0I06HOU OMBENCHEEHHOCINU HA MAK020 CYObekma 0aHH020 CO-
cmaea npecmynienus Kaxk nepesooduKd, a UMeHHO 3a 0a4y UM 3a6e00MO HeNpasuibHO20 nepeeooa (npumedanue K
cmamue).

Asmop pasbupaem cocmas npecmynienus, npeoycMompeHHo20 OaHHOU cmamyell, Ha 8UObL 8 3a8UCUMOCIIU O
cyOvLeKmHo20 cocmasa, u ucciedyem yeaecooOpazHoCns B03MOACHOCU 0CBOOONCOEHUSL OM Y2OTI08HOU OMEEMcn-
BEHHOCMU NPUMEHUMENbHO K CYOBeKmMAaM, KaxcOblil U3 KOMOPLIX MOJ4Cem CO8epUiUmb OaHHOe 00ujecmeeHHo-
onacHoe Oesnue.

Hannoe uccneoosanue npogoousIocs asmopom ¢ MouKu 3peHus 00beKMUSHOU CMOPOHbl KaxiC0020 U3 8U008 CO-
cmaea npecmynieHusl.

B pesynomame npoge0énnuvIx UCCIe008anull agmop npuxooum K 3aKOHOMepHOMY 8bl800Y O MOM, YMO NPUHUMASL
80 BHUMAHUE CNEeYUPDUKY 00bEKMUBHOU CIOPOHbI COCIMABA NPECTYNIEHUS, COBEPUIAEMO20 NePeBOOYUKOM, NPedy-
cmampusams Ha 3aKOHOOAMENbHOM YPOBHE BO3MOACHOCMb €20 NOHO20 0C80D0NCOEHUs OM Y20I08HOU OMEEMCNI-
BeHHOCMU He MOIbKO He CNOCOOCMBYem CHUICEHUIO e20 CO8epuleHUs, a dadce Haobopom, co30aém enevamiaeHue
OMBPAMUMOCIU HAKA3AHUSA 34 CO8EPUIEHIE OAHHO20 OesHUSL.

Hccneoosamens usnazaem ceoe guoeHue pedakyuu ucciedyemorl cmamoii Y20106H020 3aKOHA, KOmMopds 0bl co-
2NACHO €20 HAYYHOMY 0O0CHOBAHUI0 MO2NA Dbl CHOCOOCMBO8AMb CHUNCEHUIO YPOBHS NPECMYNHOCMU NePe8o0YUKO8
3a cogepuienue 3a6e00M0 HeNnpasUIbLHO20 NepPesood.

Knrouesvie cnosa: y2on06nas omeemcmeeHHOCHb, NEPEBOOYUK, 3A8e00MO HENPABUIbHBILL Nepesood, 0C8000NC-
OeHue om y2ON06HOU OMBEMCMEEHHOCMU, IHCECBUOEMENbCMEBO, TONCHOE NOKA3AHUe, IKCNepm, 3aKI0UeHUe IKC-
nepma, nokazauue sKCNepma, noKazanue CReyuarucma

ON THE ISSUE OF EXPEDIENCY, PROVIDED BY LAW, THE POSSIBILITY
OF COMPLETE EXEMPTION FROM CRIMINAL LIABILITY OF THE
TRANSLATOR FOR KNOWINGLY INCORRECT TRANSLATION

Malyshev B.S., Postgraduate,
Kuban State Agrarian University named after 1. T. Trubilin

Abstract: in the article, the author examines the feasibility of extending the possibility of exemption from crimi-
nal liability provided for by Article 307 of the Criminal Code of the Russian Federation to such a subject of this
corpus delicti as a translator, namely, for knowingly giving them an incorrect translation (note to the article).

The author examines the corpus delicti, provided for in this article, into types depending on the subject compo-
sition, and examines the feasibility of the possibility of exemption from criminal liability in relation to subjects,
each of which can commit this socially dangerous act.

This study was conducted by the author from the point of view of the objective side of each type of crime.

As a result of the research carried out, the author comes to the logical conclusion that, taking into account the
specifics of the objective side of the corpus delicti committed by the translator, to provide at the legislative level the
possibility of his complete exemption from criminal liability not only does not contribute to a decrease in its com-
mission, but on the contrary, creates the impression the repulsiveness of punishment for the commission of this act.

The researcher sets out his vision of the wording of the article of the criminal law under study, which, according
to its scientific justification, could help to reduce the level of criminality of translators for knowingly committing an
incorrect translation.

Keywords: criminal liability, translator, deliberately incorrect translation, exemption from criminal liability,
perjury, false testimony, expert, expert opinion, expert testimony, expert testimony
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CoctaB Takoro MpecTyIUIeHHUs KaK 3aBeIOMO JIOKHBIE TIOKa3aHUe, 3aKII0UeHUE SKCIepTa, CIeNUaInCcTa Uik He-
MIPAaBIIILHBINA TTEPEBOI, MOXKET OBITh HECKOIBKHUX BHIOB, B 3aBUCHMOCTH OT CYOBEKTa, COBEPIIAIONIETO TaHHOE 00-
IIIECTBEHHO-0TIACHOE JIeIHUE, 2 UMEHHO JeSTHHUE, COBEPIIAEMOE CBUETENIEM, TOTEPIIEBIINM, IKCIIEPTOM, CIeIHaH-
CTOM, MIEPEBOTUUKOM.

B pamkax HacTOAIMX MCCIEAOBAHHUN MTPEIMETOM HAYYHOH JESATEIBHOCTH SIBISETCS HE CAHKIMS 33 COBEPILICHUE
YKa3aHHOTO TIPECTYIUICHHS, a IPUMEUaHue K CTaThe, KOTOPOe MPeayCMaTpUBaeT BO3MOKHOCTD ITOJTHOTO OCBOOOXK-
JEHHS OT YrOJIOBHOM OTBETCTBEHHOCTH, U KOTOPAsi TAKXKE COJCPKHUT YCIOBHSA AJISI TOTO, YTOOBI TAKOH BO3MOXKHO-
CTBIO MOT BOCIIOJIb30BaThCA JIIO00H CYOBEKT TAaHHOTO COCTaBa MPECTYIUICHHSL.

CormacHo mpuMedaHuio kK ucciemyemoii crarbe 307 YromoBHoro koaekca Poccuiickoit denepannu ([Janee —
«YK POy) [1] cBuaeTenb, TOTEPIEBIINH, SKCTIEPT, CIICIHAIUCT MIIH TIEPEBOTINK MOJTHOCTHIO OCBOOOKIAIOTCS OT
YrOJIOBHOM OTBETCTBEHHOCTH, €CIIM OHH TOOPOBOJIBHO B XOJ€ AOCYACOHOTO MPOM3BOACTBA WM CyA€OHOTO pa3ou-
paTensCTBa A0 BEIHECEHHUS NMPUTOBOPA Cy/Ia WIIA PEICHUs Cy/la 3asiBIIIN O JIO)KHOCTH JTaHHBIX UMH TTOKa3aHUH, 3a-
KITIOUSHHSI WM 3aBEIOMO HETPAaBUIIBHOM TIEPEBO/IE.

Hanmuuue Takoro [lpumedanus, KOTOpoe COAEPKUT PsA YCIOBHH Ui MOTHOTO OCBOOOXKICHUS OT YrOJOBHOM
OTBETCTBEHHOCTH, SBJISIETCS CKOpee MCKIIIOUEHHEM, YeM MPaBUWIIOM Ul MpecTyIUIeHui, coaepxkanuxcsi B YK PO,
TeM 0oJiee cpeny MPeCTYIICHUH MPOTHUB MPABOCY NS, KOTOPBIE BO BCE BpeMEHa B JIFOOOM TOCYIapCTBE XapaKTepH-
3YIOTCSI CYPOBOCTBIO M HEOTBPATHMOCTBIO HAKA3aHMUS 32 UX COBEPILCHHS.

[Touemy >xe Bce-Taku ykazanHoe [IpuMmedaHue MpeayCcMOTPEHO Ui MCCIEAYyeMOro OOLIECTBEHHO OMAacHOTO
JIESTHUS, OTHOCAIIETOCS K MPECTYIUICHUIO TPOTHB MPaBOCYIHS, H UMEETCS JTH HEOOXOIUMOCTh MPEeayCMaTpUBaTh
€ro JJIs1 JTF0O0TO0 CYOBEKTHOTO COCTaBa B paMKax JaHHOTO MpecTyruieHus? — [lompoOyem pa3o0paThes o KaxaoMy
BUJIy COCTaBa MPECTYIJICHUS B OTACILHOCTH.

[Tokazanust cBUmeTeNs MO0 MOTEPIEBIIETO SBISIOTCS OAHOM M3 (OPM JOKa3bIBAHUS HAa Pa3UYHBIX CTAAUAX
pa30upaTeNbCTBA YTONOBHBIX, TPAKIAHCKUX M aJMHUHHUCTPATUBHBIX NIEN: OyAb TO CTaausl MPOBEPKH MAaTEPHAJIOB
co0OLIeHnH 0 MPeCcTYIUICHUX, CTaANs JO3HAHHUS, paccieIoBaHus, U Oyllb TO CIYIIaHUE 110 YTOJIOBHOMY eIy JHO0
pa3duparenbCTBO MO TPAXKAAHCKOMY WITH aIMUHUCTPATHBHOMY JIENTY B CYJI€.

3avactyo naHHas (opma TOKa3bIBaHUS MOXKET CYIIECTBEHHBIM 00pa3oM MOBIMATH HAa MCXOJ BCEro pazdupa-
TENhCTBA B IIE€JIOM, TIOPTOMY YTOJIOBHAs OTBETCTBEHHOCTH 3a Jady 3aBEJOMO JIOKHOTO ITOKa3aHWS OJHO3HAYHO
JOJDKHA OBITh MPEAyCMOTpPEHa 3aKOHOM. A TIpUHMMAasi BO BHUMaHUE CyOBEKTHBHBIM XapakTep JAHHOTO J0Kasa-
TENBhCTBA, IPOBEPUTH HA JOCTOBEPHOCTh KOTOPOE BeCbMa MPOOJIeMAaTHYHO, IeNIeco00pa3Ho MPeIyCMOTPETh YCIIO-
BUE /IS OCBOOOXKIEHHUS OT YTOJIOBHOW OTBETCTBEHHOCTH, KOTOPOE SBISUIOCH OBl OJTHOBPEMEHHO M CTUMYJIOM ISt
cyObeKTa cOOOIUTh JIOCTOBEPHBIE CBEICHHS U B TOXKE BPEMsI CPEJCTBOM OOeCIIeUeHUsl MOTYYEeHHUsS! JOCTOBEPHOTO
JI0Ka3aTeNIbCTBA JTFOOBIMU CITOCOOaMH Ha JTi000# cTtaanu pasduparenscTra [3, ¢. 88-89].

3aKIIl0YeHHe WIK TOKa3aHUEe 3KCIEPTa, [TOKa3aHue CIEeMaINCTa TaKKe SBISIOTCS (hopMaMy J0Ka3bIBaHUS Ha-
psdy ¢ TIOKa3aHUSIMU CBHJIETENS JTHOO0 TOTEPIEBIIET0, OJHAKO UMEIOT CBOIO CHEIU(UKY, KOTOpas 3aKII0YaeTCs B
HE3aWHTEPECOBAHHOCTH JJAHHBIX CYyOBEKTOB B HCXO/IE Jieja, a TAaKXKe, CaMoe TJIaBHOE, B 00J1aIaHUH IaHHBIMU CYO'h-
€KTaMH CIelHaTbHBIMI TEXHUYECKIMH TTO3HAHUSMH B Pa3IMYHBIX 00JIACTSAX HAYKH, HE CBA3aHHBIX C TIPaBoM [9, c.
67-68].

Nmenno nanHas crienuduka cozgaer sl Mmpoliecca YCTaHOBJICHUST HCTHUHHOCTH 3TOTO JIOKA3aTebCTBA CBOM
CJIO’KHOCTH, KOTOPBIE 3aKII0OYAIOTCS B CIIEAYIOIIEM.

OkenepT AU00 CHEUUAINCT MPUBIEKAIOTCS K JeNy A Jadyd CBOETo 3aKJIOUeHHs JU00 MOKa3aHMs, TaK Kak
TOJILKO OHHM SIBIISTIOTCSI HE3aWHTEPECOBAHHBIMU JII]AMU B JieJie U O0JIQIal0T CIeUATLHBIMI 3HAHUSMH, KOTOPBIC
HEOOXOMMBI JIJIsl YCTaHOBJICHUS UCTHHBI B KOHKPETHOM pa3oupatenbetie [9, ¢. 164-165]. [IponeccyanbHoe mpaBo
B CBOEM KJIACCHYECKOM MOHUMAHUHU OTBOJAUT MPOLECCyalbHOE MECTO JaHHBIM CyOBEKTaM K JIMIaM, COJEHCTBYIO-
UM TIPABOCY/IHIO.

OOBHHUTEIBHBIEC IPUTOBOPHI CyJIa O MIPU3HAHUH YKCIIEPTa WM CIIEIIHAINCTa BHHOBHBIMH IO HCCIIEAyeMOil cTa-
e 307 YK PO sBnsroTcd €JMHUYHBIMU CITy4asiMH 32 BCIO MCTOPHIO CYIIECTBOBaHMS JaHHOW HOPMBI, KOT/Ia Kak
NPUBJIEKAIOTCS. OHHU B LIEJISIX CIIOCOOCTBOBAHHUIO OTIPABICHUS MPABOCYIUS HA CETOAHAIIHUI JEHb NPAKTHUECKH B
Ka)XJIOM BTOPOM JIelIe.

K BceoOimemMy cokajeHHIO, Takoe Majioe KOJMYECTBO OOBHHUTEIBHBIX IPUTOBOPOB HE CBHUJIETEIBCTBYET O 3a-
KOHOIOCITYITHOCTH JJAHHBIX CYOBEKTOB HCCIIEAYEMOTO COCTAaBA NPECTYIUICHHS, @ CKOPEE CBUAETENBCTBYET O CIIOXK-
HOCTH JIOKa3bIBaHUS VX BUHBI.

Jeno B ToM, 94TO BHHY SKCIEpPTa WM CIIEIHAINCTA B COBEPIICHUH TaHHOTO MPECTYIIEHUS BO3MOXKHO J0Ka3aTh
TOJIBKO, BO-TIEPBBIX, NIPH MPOBEJCHUN aHAIOTHYHBIX SKCIEPTHBIX UCCIIEAOBAHUN APYTUM IKCIEPTOM WM CIelHa-
JICTOM, BO-BTOPBIX, IPY HAIWYMK YCTAHOBJICHHBIX MPHU3HAKOB (paKkTa 3aBEJOMOM JIOKHOCTH, JaHHOTO SKCIEPTOM
WJIH CTICTIMAJINCTOM TIOKa3aHUs WM 3aKITIoucHus [4].
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Takum 00pazom, MpUHUMAs BO BHUMAaHUE Ba)KHOCTb YCTAHOBJICHHUS UCTHUHBI B JIOOOM pa3OUpaTenbCcTBE, KOTO-
past SIBISIETCSl IEPBOOUYEPEAHON, 3aKOHOJATENb BBIHY)KICH UATH HA BCEBO3MOXHbIE IIaru i ee obecneueHus. K
TAaKOMYy LIary Kak pa3 OTHOCUTCS IPEAYCMOTPEHHAsk 3aKOHOM BO3MOXHOCTb IIOJTHOTO OCBOOOXKICHHUS OT YTOJIOBHOM
OTBETCTBEHHOCTH, B CJIy4ae €CIIU KCIEPT WU CIEUATUCT CAMOCTOSTEIBHO 3asABAT O JOKHOCTU CBOUX 3aKIIOYe-
HUH, TOKa3aHUI — 3TO elle pa3 CBUJETENBCTBYET O TOM, YTO JUIsl 3aKOHO/ATENsI UCTHHA B KOHKPETHOM JIeNe BaX-
Hee, 4eM MPECTYIJICHUE JINLA, COACHCTBYIOIEMY OTIPABICHHUIO IPaBOCY M.

Yro ke KacaeTcs MepeBojia, TO 3TO, KaK MPaBHUIIO, HE CAMOCTOsATeNbHAsA (popMa T0Ka3bIBaHUSI 10 ey, a IPOH3-
BOJIHAsI OT APYTOro, TO €CTh CBSI3AHHOE C MOKA3aHUSMH CBUAETENS, MOTEPIIEBIIEro, CaMmoro mo03peBaeMoro, 00-
BUHIEMOT0, IIOJICYANMOT0, UM C TEMH K€ JOKa3aTeIbCTBAMU KaK 3aK/II0OUCHHE, IOKa3aHUE SKCIEPTa, CICHANINCTa
[8, c. 101-102].

Ilo cpaBHEHUIO ¢ PEABITYLIIMMH BUIaMU COCTaBa MpecTyIeHus, npeaycMorpenHoro cratbeit 307 YK PO, yc-
TAHOBUTH JOCTOBEPHOCTh JTAaHHOTO JOKA3aTEJIbCTBA — IEPEBOJIA, JIETUYE BCETO B CBSI3H CO CIEAYIOIINM.

JelicTBUTENBHO, NEPEBONUMK, B KaKOH-TO Mepe oOianaeT 3HaHWAMH, KOTOpble OyayT CIOCOOCTBOBATh pac-
CMOTPEHHUIO JIeJ1a, OAHAKO MPU HEOOXOAUMOCTH, €ro PaboTy MOXKET NepPEenpoBEepUTh JH000€ U0, YIACTBYIOIEE B
Jerie, U aXke caM OpraH, OCYILECTBIIAIOMNI pa30upaTebCTBO, B PE3yIbTaTe Yero MOXKET OBbITh YCTAHOBJIEHA He-
NPaBUIIBHOCTE 3TOTO IIEPEBOAA.

Ilo moBoxy 3aBeIOMOI HENMPABUIBLHOCTH TEPEBOJA, TO CI0KHO MPOTUBOIOCTABUTH UYTO-TO YTBEPKACHMIO, CO-
[JIACHO KOTOPOMY, JIMIIO, 00JIa1atolee HaBBIKOM U OTIBITOM TIEpEeBOJIa ¢ MHOCTPAHHBIX S3BIKOB Ha SI3BIK CYOMPOU3-
BOJICTBA, OCYIIECTBIISAA HEMPABUIBHBINA NEPEBOI, KOTOPBIM OKa3bIBAET BIMSHHUE HA MCXOX pa3dupaTenbCTBa IO Je-
7y, camo 1o cebe yxe MOATBEpkKAaeT (akT 3aBEAOMOCTH, TO €CTh BUHY B (pOpME MPSIMOTO YMBICIIA 3TOIO NEPEBO-
JUMKa KaK CyObeKTa COCTaBa MPECTYIJICHHUS, YTO, B CBOIO O4epe/lb, HE TOMHKHO TPeOOBaTh OTACIBHOTO JI0Ka3bIBa-
Hus [6, c. 166].

[lo Toii mpuuMHE, YTO NPABUIBHOCTH IIEPEBOA JIETKO NEPENPOBEPHUTH, a (PaKT BUHOBHOCTH JAaHHOTO JIMLA yCTa-
HOBUTH TOKE€ HE COCTABIISIET 0COO0ro Tpy/a, He00OXOIMMOCTh IPEeIyCMaTPUBATh Ha 3aKOHOJATEIbHOM YPOBHE BO3-
MOYKHOCTbH MOJTHOTO OCBOOOXK/ICHHS TIEPEBOUMKA OT YTOJIOBHOM OTBETCTBEHHOCTH HET HEOOXOMMOCTH.

[lo GomnpiOMy cueTy Leidb KaXIoro pa3OupaTenbCTBa IO JIENly — 3TO YCTAHOBJIEHHE UCTHHBL, a 0e3 JOCTOBEp-
HBIX JIOKa3aTEeJILCTB 3TOr'0 JOCTUYb HEBO3MOXKHO.

B ocHOBe KaxI0i UCTUHBI JIe)KAaT UCTUHHBIE cocTaBiisiome. C TOUKH 3peHus pa30UpaTenbCTBa 10 Iy STUMH
COCTABJISIIOIIMMU SIBIISTIOTCSI IOKA3aTeNIbCTBA.

[IpenycmoTpeHHast 3aKOHOM BO3MOKHOCTH IOJIHOTO OCBOOOXIIEHHSI OT YrOJOBHOW OTBETCTBEHHOCTH IEPEBO-
JTYHMKa, OCYIIECTBISAIONIETO 3aBE0MO HETIPABIIBHBINA MEPEBO, KOCBEHHO TOJIBKO JIUIIH OCTABIISIET TAKOMY CyOBEK-
Ty COCTaBa MPECTYIUIEHUS BO3MOKHOCTh CO3/1aBaTh MPETSITCTBUS OTIIPABIEHHUIO NPABOCYAUSA, UYTO SBJSETCS HENO-
MYCTHMBIM.

Ha ocHOBaHUM BBIIIEU3IIOKEHHOTO, CIENyeT NMPUHTH K 3aKOHOMEPHOM BBIBOJY, YTO B HCCIIEIYEMOM BOIIpPOCE
1eNecoo0pa3HbIM OYIET SBISTHCS CAMBIH MPUMUTHBHBIA CIIOCO0 KPUMHHOIIOTUH Il OOPHOBI ¢ MPECTYIUICHUSIMU —
3TO Y)KECTOUEHHE YrOJIOBHON OTBETCTBEHHOCTH, OJHAKO B JAHHOM Cllydae He B (JOpME Y)KECTOUCHHUS CAaHKIMH 32
COBEpILIEHHUE AAHHOTO OOIIECTBEHHO-0IIACHOTO AESHUS, a B hOpMe HCKIIIOUEHHUS Ha 3aKOHOJATEIbHOM YPOBHE BO3-
MOKHOCTH OCBOOOXK/IEHHUSI OT YTOJIOBHOW OTBETCTBEHHOCTH, TO €CTh ITyTEM HEOTBPATUMOCTH YTOJOBHOTO HakKa3a-
HUSI TAKOTO CyObEKTa MPeCTYIUICHUs], peaycMoTpeHHOTo cratbeit 307 YK P®, kak nepeBoguuka.
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HCTOPUA U ITPOBJIEMATHUKA CTAHOBJIEHUA KOHKYPCHOI'O ITPON3BOJCTBA

J:xxynbko K.E.,
TOoJBATTHHCKUI TOCYAapPCTBEHHbINH YHHBEPCUTET

AHHOmauua: 6 Hacmosweli cmamve npedCmasiier aHaIUu3 Nepuod08 3apoxtcoeHuss, GopMUposanus u CMaHo8-
JIeHUs. UHCTRUMYMA KOHKYPCHO20 NPOU3BOOCTHEA 8 MUPOBOU UCHOPUU, CLONCUBUIUXC HOPM NPABA, PeyIupyIouux
nogeoenue yuacmHuKo8 npoyecca HecoOCmosimeabHocmu 6 Hacmosiuee epems. Ilokasanvl nepuoodvl hopmuposanus
OMHOWEHULL MeHCOY KPeOUMOPpaAMU U OOJHCHUKAMU 8 PAMKAX Nep8o20 Npdeo8o20 NOJs, NOAGIEHUE Nepeoco ap-
OUMPANCHO20 YNPABIAIOULe20, CO30aHUe U POTb CYO08 8 pa3pese 3MAano8 YCMAaHasIUBAOWUXCs USMEHeHUll 8 0enax
0 HecoCmosmenvbHOCmu. A6mopom npoedeHo UCcie008aHue UMEeHeHUs CMpYKmypul 63blCKaHus 0012d U HAKA3a-
HUll, 8 MOM Yucie GU3ULECKUX, KOMOPLIMU KAPAlach HEeNIamencecnocoOHOCMb 00MHCHUKO8. B nacmoswell cma-
Mbe NPUBeOeHo NOIMANHOe USMEHEHUe CUCEMbl NPABOCYOUs, KOMOpas NOCMeNneHHo, 8 MOM YUCie 3a cuem npo-
yeccos HecocmoamenvHocmu (baHKpomcemea), npuuiia Kk mexyujeti npagosotl ommemxe. Ilpugeden u paccmompen
IMan nepeoco 3apodcoeHus: YOos1emeopenus mpeboganull 3a cuem UMyuecmaa O0INCHUKA U 603MOICHOCHb OC-
napusanusl cOeiok, nepevle NPUHAKU U OCHOBAHUSA OJisl peCIUmyyuu maxkux coeiok. Packpvimol smanvl nepexoda
K COBDEMEHHOMY KOHKYPCHOMY NPAgy, OPUEHMUPYIOWEMYCS. HA IKOHOMUYECKYIO NOTUMUKY PA3HBIX 20CY0apCcms, a
maraice 00CMoOAMeNbCMBA BO3HUKHOBEHUSL BO3MONCHOCU YPe2yIUpOo8anus 0012 nymem 3aKuo4eHusi MUupogvlx
coenaulenuti, npedCmasienus paccpoyeKk U HAN0208bIX Tb2OM AUY, 00AA0AIOWUX NPUSHAKAMU HEeCOCMOSMENbHO-
cmu. B Hacmoswell cmamve agmopom npo8edeHo CPABHEHUE HbIHEUWHUX Yeell U 3a0ai KOHKYPCHO20 NPOU3800CHI-
8a 6 paspese pa3HbIX CMPAH U NOOX0008, A AKIHCE NPUHAOLEHCHOCU OOJINHCHUKO8 K MAKUM KAMe20pUaM Kax epa-
0006pasyouue npeonpusmus, YHUKAIbHble NPeOnpusmus 1 2ocyoapcmeenuvle kopnopayuu. Packpvima npobie-
MAMUuKa MepmMuHoIo2UYecKol npobiemvl N0 OMHOWEHUIO K NPUMEHEHUI) KOHKYPCHOZ0 Npasd, KOHKYPCHO20 Npo-
yecca u KOHKYPCHO20 NPOU3B00CHEA.

Knrwouesnvie cnosa: necocmosmenbHocms, OAHKPOMCMBO, KOHKYPCHOE HPOU3BOOCMEO, KOHKYPCHOE Npago, ap-
OUMPAdICHBIL YNPABIAIOWUL, KOHKYPCHBLI YAPAGIAIOWUL, MUPOBOe Co2llauleHue

HISTORY AND PROBLEMS OF THE FORMATION OF BANKRUPTCY PROCEEDINGS

Dzhunko K.E.,
Togliatti State University

Abstract: this article provides an analysis of the periods of the birth, formation and forming of the institution of
bankruptcy proceedings in world history, the established rules of law governing the conduct of participants in the
insolvency process at present. The periods of the formation of relations between creditors and debtors within the
framework of the first legal field, the appearance of the first arbitrator, the creation and role of the courts in the
context of the stages of the set changes in insolvency cases are shown. The author conducted a study of changes in
the structure of debt collection and penalties, including physical, which punished the insolvency of debtors. This
article provides a gradual change in the justice system, which gradually, including through insolvency (bankrupt-
cy) processes, has come to the current legal mark. The stage of the first origin of satisfaction of claims at the ex-
pense of the debtor's property and the possibility of contesting transactions, the first signs and grounds for restitu-
tion of such transactions are presented and considered. The stages of the transition to modern competitive law,
which is oriented towards the economic policy of different states, as well as the circumstances of the possibility of
settling the debt by concluding peace agreements, submitting installments and tax benefits of persons with signs of
insolvency were revealed. In this article, the author compared the current goals and objectives of competitive pro-
duction in terms of different countries and approaches, as well as the affiliation of debtors to such categories as
urban enterprises, unique enterprises and state corporations. The problem of terminology in relation to the appli-
cation of competitive law, competitive process and competitive production is revealed.

Keywords: insolvency, bankruptcy, competitive production, competitive law, arbitration manager, competitive
manager, world agreement

B nacrosimee BpeMsi MOHATHE «KOHKYPCHOE MPOU3BOJACTBO» MAaKCHMAIBbHO C(OPMHUPOBAHO Kak IMPOIEAypa,
MpUMEHsIeMas B Jiesie 0 OaHKPOTCTBE K JOJDKHHKY, PU3HAHHOMY OaHKPOTOM, B IEJISIX COPa3MEPHOTO Y/IOBIIETBO-
peHus TpeOOBaHUH KPEIUTOPOB, OJTHAKO HECMOTPS Ha TO, YTO UHCTUTYT CaMOT0 OaHKPOTCTBA M KOHKYPCHOTO MPO-
W3BOJICTBA B BHJIE «y3aKOHEHHOW» MPOIEAyphl CHOPMHPOBANICS HE TaK JABHO, HCTOK €TI0 3apOXKICHUSA U POPMHUPO-
BaHUE COCTOSIIOCh HECKOJIBKO BEKOB Haszaa. Ho, kak u Torna, Tak M ceiiyac HeoOXOAMMOCTh MPUMEHCHUS TaHHOU
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nporenypsl 00yciIoBIeHa TeM, YTO B pe3yJbTaTe OCYIIECTBICHHUS MPaB MPOUCXOIUT UX CTOJIKHOBEHHE, TO €CTh
OCYIIECTBJICHHE OJTHOTO MOJHOCTHIO WIIH YaCTHIHO UCKITFOYAaeT BO3MOXKHOCTH OCYIIIECTBICHHUS IPYTOro IpaBa.

OpHako W3y4yeHHe, PacKPHITHE M aHAN3 JaHHOTO TOHSATHS HEBO3MOXEH 0€3 pacCMOTpEHHS Pa3BUTHS U CTa-
HOBJIEHUSI HHCTUTYTa KOHKYPCHOTO TIPOM3BOJCTBA MapajlIeIbHO C ONpEAETCHHBIMU JTalaM{ COLUAIBHO-
9KOHOMHYECKOTO pa3BUTHS OOIIECTBA.

W3yunB nMeroruecs: HaydHbIE TPYABI O PACCMAaTPUBAEMON TEME YCTAaHOBJICHO, UYTO CYIIECTBYIOT MHEHHS O JIBYX
OTIPaBHBIX TOYKAX U3y4EHHs] KOHKYPCHOTO MpaBa.

Taxk K.WM. Manemues [1], .B. TyrkeBuu [2, c. 38], I.® lepmieneBuu [3, ¢. 476] npuaepKuBaguch MO3ULUU
TOTO, 9TO OTIPaBHOM TOYKOW B ()OPMUPOBAHUH KOHKYPCHOTO ITPOU3BOJICTBA B TOM BHJIE K KOTOPOMY OHO TPHIILIO
B HACTOSIIEe BpeMs — SIBISIETCS pUMCKoOe mpaBo. OHaKo 3Ta TeopHst 00pociia KPUTHKON W HECOTJIACHEM CO CTOPO-
Hel A.X. 'onbMcTeHa [4, c. 302], a Takxke vccienoBaTenei, pa3aesomuX ero TouKy 3peHust, Takux kak C.0. XKu-
nuHCKOoTO [5, ¢. 944] u C.A. Kapenwuna [6, ¢. 568].

Tak cormacHoO moclieHEeN TEOPHEH, C KOTOPOH HEJb3sl HE COTIACUTHCA, PETYIHPOBAHHE OOIIECTBEHHBIX OTHO-
HICHUI MPaBOM HEOOXOJMMO OTCUMUTHIBATH C MOMEHTA KJIaCCOBOTO M COIMAJIBHOTO PAacCiIOCHHS, BOSHUKHOBEHUS
MIEPBBIX AJIEMEHTOB TOCYAAPCTBEHHOCTH U COOTBETCTBEHHO CYTH CaMOM OIUIAThI, HO HE TOJIBKO B JCHEXHOM, HO U
HATYpaJLHOM BBIPaXEHHH, BCICICTBUE YETO M BO3HUKIIA OCTpasi HEOOXOAUMOCTh ITPABOBOTO PETYIHPOBAHUS.

Hanpumep, ['onpMCTeH akTHBHO B CBOMX MHOTOUMCIIEHHBIX TPYAaX BBIIEIII IEPUOJ paciaia poJoIjIeMeHHbIX
OTHOIIIEHUH, CUMTasi, YTO MMEHHO TOIJa HA4ajJoCh MMYILECTBEHHOE pAacCIIOCHHE, COMPOBOXKIAIOLIEECS POCTOM
JIOJDKHUKOB M KPETUTOPOB, KOTOPHIE PACCUNTHIBAIN HAa BO3BPAT MOJIOKEHHBIX JOJITOB B Pa3IMYHOM BBIPAYKEHUH, B
OTOBOpEHHBIE CPOKU. VIMEHHO TOTja B LIENSIX OTpaHrYeHHs IPOM3BOJIA POCTOBIIUKOB TOCY/IapCTBO HAYMHAET MPH-
MEHSTh 3aKOHBI PETYJIUPOBAHUS 3TON MPOLEAYpHl, I/Ie IEPBOMCTOUHUKAMHU cuuTaroTcs 3akoHsl Llaps Xammypanu
[7, c. 740], chopmuposannsie B IXVIII Beke no Hame# 3pbl. JlaHHBIN HCTOYHKK YK€ B TO BpEMS COACPKHUT B cebe
MOHATHE HECOCTOATENBHOTO JTOJKHHKA.

CornacHo Konekcy Xammypanu, rocyJapcTBO Y€TKO OCO3HAET, YTO JAEUCTBUS CBA3AHHBIE C POCTOBIINYECTBOM
U apeH/Ioi MMyIIecTBA HEOOXOAMMO PETYIUpPOBATH JAJS OTpaHHYCHHUS 3JI0YNOTPEeOIeHUH, MOSBISAETCS MOHSITHE
CCYJTHOTO TIPOIIEHTA U YCTaHABIHMBAETCA €r0 MaKCHMAaJIbHBIN pa3Mep, MOSBIISETCS HEKUH aHaor pedHHAHCHPOBa-
HUS ¥ CTPaxOBKH, KOTJA B CIy4Yae HE3aBHUCAIINX OOCTOATENHCTB, HAIIPUMEP IMOTOJHBIX KaTaKIN3M WM OOJe3HeH
NPUBEANINX K HEYPOXKAO WM MOTHOENN CKOTa, TO3BOJISIETCS MPOIIUTH CPOK JOJTOBBIX BBIILIAT MYyTEM H3MEHEHUS
PacHuCOK.

OOHOBpPEMEHHO C 3THM, HE BCE MPaBOBBIE HOPMBI JIONLIH JI0 HACTOSIIETO BPEMEHH B YCOBEPIIICHCTBOBAHHOM
peXHMe U TIpeTepIiesid UCKOPEHEHHE cO BpeMeHeM. Hampumep, K uX 4uciIy MOXHO OTHECTH JOJITOBOE PadCTBO,
CPOK 10 KOTOPOMY OTPaHMYHMBAJICS TPEMs TOIaMHU U 3aJI0KHUYECTBO, KOTOPOE OBLIO HAMpPaBIIeHO Ha JaBliCHHE Ha
KpeauTopa AJid Lejeil moiny4yeHus Bolmiar [8, c. 56].

IIpu »TOM mocneHee B KaKOH-TO Mepe MOKHO CPaBHUTH C 3aJIOTOM UMYIIECTBA, KOTOPBIM B HACTOAIIEE BPEMS
TaK K€ MOKET CITy’)KUTh MEPOH JAaBIIEHUs Ha JIOJDKHUKA, HAIPUMEP B TOM Cllydae, Korja y KpeAuTopa B 3ajlore Ha-
XOJTUTCS] UMYIIECTBEHHBI KOMITIEKC IPUHOCSIINN HEMPEPBIBHBINA TOXOI, HO IO YIPO30i MOTSHIINAIHHON pean-
3aIMd €ro ITyTeM TOPTOB B MPOLeAYpe OAHKPOTCTBA 32 CYMMY B HECKOJIBKO pa3 HIKE 33J0JDKEHHOCTH TIepe]] 3aJ10-
TOBBIM KPEIUTOPOM, JOJDKHUKY JIETUE PEIINTHCS Ha M3BICKAHNWE MHBIX BO3MOXHOCTEH Ha yIOBJIETBOpEHHE Tpebo-
BaHH. DAaKTHUECKH C U3MEHEHHEM BPEMEHHU 3aKOH M3MEHSET YCJIOBUS MIPHI Ha 0ojiee ryMaHHCTUUECKUE, OCTaB-
JI51s1 YCIIOBUS, CJIOKUBIINECS MHOTO BEKOB Ha3ajl B CBOEH cuie.

WmenHo mocie 3Toro neproaa HeoOXoUMO pacCMOTPETh TPY/Ibl paHee ykazaHHbIX K. M. Mansiiesa, /1.B. Tyt-
keBr4a u [.@ llepreneBnya UCUMCISIIOIINX HAYAI0 Pa3BUTHA MOHATHS KOHKYPCHOTO IPOM3BOACTBA C MEPHOIA
npeBHel Pumckoit pecryOnuku, korja B V BeKe 40 Halled 3pbl TaM BIEpBble ObUIO MPOBEICHO YIOPAJOYHBAHUE
3aK0HOB. VIMEHHO B 3TOT mepuof O6butn pa3zpadoTansl U HMpUHATH 3akoHbl XI|| Tabnui HampaBieHHBIE CMSATYUTH
YCHIIMBIIIEECS MMYIIECTBEHHOE PacCiIOeHHe MyTeM NMPUMEHEHHUS YTOJIOBHOTO M YacTHOTO IpaBa KO BCEM COCJIOBHU-
SM B PAaBHOM Mepe M CTENEHH OTBETCTBEHHOCTH 34 COBEPILIEHHBIE AESIHUS.

CyneOHble 3acejaHMs, HAIIPABJICHHBIE HA pEllICHHE MPOTUBOPEYMH B OTHOIICHUHU JIOJTOBBIX 0053aTENbCTB, SIB-
JSUTUCH Ty OJIMYHBIMU, OTBETCTBEHHOCTH JIOJDKHUKA HOCHJIA JIMYHBIH HEMMYIIIECTBEHHBIN XapakTep.

Tax, HanpuMep AOIDKHUKY AaBaiioch 30 gHEW IS BRIIJIATHI JOJTa, [TOCIIE Yero KPeauTop WMEN MpaBo Ha 3aTo-
YeHHe OJDKHUKA Ha cpok 60 aHel mjisi mpuHYXAEHHS K Bbimare. [Ipu ycIoBUM HenorameHus J0Jra A0JDKHHUKA
WIH OTCYTCTBHA WHOTO COTJIALIICHUS MEXIy KPEAUTOPOM U JOJDKHUKOM IMOCIEIHEr0, COTJIAaCHO MEpPBBIM IIECTH
myHkTaM 3akoHoB X|| Tabmur, pa3pyOanu Ha YacTH WK MPOJABAIA B paOCTBO 3a TPAHUITY JJIS TIOTAIICHUS YacTH
noura [9].

OpHUM U3 TTIaBHBIX STAaloOB CTAHOBICHHUS MHCTHTYTa KOHKYPCHOTO MPOU3BOJACTBA 110 MpaBy cuuTaercs 326 rox
JIO HaIIeH 3pBI, a8 UMEHHO HEA(P(HEKTHBHOCTH KapaTeIbHOTO ((PHU3HIECKOT0) BO3ICHCTBUS HAa INIHOCTD TOJDKHUKA B
LENSIX MECTH.
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CornacHo 3akony [letenus «pusmueckoe BO3ACHCTBHE HA AOJDKHHUKOB 3allPelIaeTCsl U yCTaHABIMBAECTCS pas-
TPaHUYCHUE MEXIY JIMIHOCTHIO JODKHUKA M €0 UMYIIECTBOM, KOTOPOE TOJIBKO U MOIJIO ABJISTHCS 0OECIIedeHUEM
moiray [10, c. 540].

Opnako /I.B. loxkaeB oTMeual, 4To M TOCHE NepuoJa NpUHATUS 3akoHa [letenmus ¢usmueckoe BO3AEHCTBHE
MOJHOCTBIO HE OBIJIO YCTpaHEHO, OJTHAKO COBEPINATIOCH B IIETISX AAaBJICHUS HA POACTBEHHUKOB JIOJDKHUKA, a HE Mec-
TH WK TipaBocyaus [ 1, c. 704].

Heo6xonumo nomnarate, 4To 60NBLIOE PACKPHITHE HHCTHTYTAa KOHKYPCHOTO IIPOU3BO/ICTBA MPOU3O0ILIO C MPUHS-
teM Actio Pauliani mo3BonuBIIMM NpH JOKAa3aHHOCTH yMBIC/IA MPU3HABATh CICIKH JOJDKHHKA B OTHOLICHHH
MMYILIECTBA HEJEHCTBUTEIbHBIMY, IPH YAOBIETBOPEHNHU TAKOI'0 UCKa MPUMEHSUINCH ITOCIEACTBUS B BHIIE PECTUTY-
LIMM, UMYIIECTBO IIJIO Ha HOralieHne TpeOoBaHUM KpeauTopoB. MIck Mor ObITh NPEABABICH KaK K CaMOMY TOJIXK-
HUKY, TaK 1 K HOBOMY COOCTBEHHHKY UMYILECTBA.

VIMeHHO 3TOT IepuoJ TaKKe MOYKHO CUMTaTh MOMEHTOM IOSBJICHUS IEPBOTO aHAJIOra COBPEMEHHOIO apOuT-
pa)XXHOro ympasJstoiero (curator bonorum, 4ro MOKHO HepeBeCTH C JIATBIHH KaK ONEKYH), KOTOPBIi Ha3HAYaJICs
MIPETOPOM ISl OCTIAPUBAHUS TAKOU CACIKH OT UMEHHU BCEX KpenuTopos [12].

B nepuoz 16 Beka BHOBb BO3POXKIAIOTCS MPABOBBIC MMOCIEICTBHS B BUAC (PUINUECKOTO BO3JCHCTBUS HA JOJIK-
HHUKOB, YTO NMPHUHATO CBSI3bIBATH MCKIIOUUTEIBHO CO CIAaObIM Pa3BUTHEM TOBapHO-ACHEXHBIX oTHOWEeHUH. K npu-
Mepy, repMaHckuid kopoisib Kapn V cBoMMH 5AMKTaMu TPEANOYnTal Ka3Hb JODKHUKOB, IPUPAaBHUBAS UX K BOpaM
[13], dpaniry3ckuit kopoias OpaHiMCK — pa3MelieHue y cTos0a mosopa [6, c. 568].

Hawnbonee OpicTpoe pa3BuTHe acleKTHl paccMaTpuBaeMon TeMbl, kak monaran [.®d. lllepmeneBny, momyanau B
CpenHeBeKOBBIN Ieproj] ropoaa-rocynapersa Mranun n3-3a HanpaBieHHOCTH MOJIMTUKU HA OTCYTCTBHE 3aTsTHBA-
HUS B3bICKaHMsI B CBSI3M C BO3MOXKHOCTBIO Io0era JOKHUKOB U3-3a pa3Ipo0JICHHOCTH TocyaapeTra [3, ¢. 476].

I'maBHBIM OTIMYMEM AAHHOTO MEpPHOAA OT PUMCKOIO IO MpaBy CUMTAETCS POJIb CyAa, KaK HEKOro HaJlI30pHOTO
MexaHu3Ma. IMeHHO cyloM IOJDKHUK MPU3HABAJICS HECOCTOSTENbHBIM, a TAK)KE KOHTPOINPOBAIUCH MEPOIIPUATHS
CBSI3aHHBIC C TIOCIIEJICTBUEM OaHKPOTCTBA JIOJDKHUKA, TAK)KE UMEHHO CYJl YCTaHABIHUBA TPeOOBaHUsI KPEAUTOPOB K
JOJDKHHUKY MpPU HAJUYMU COOTBETCTBYIOUIMX JOKAa3aTEIhCTB OTHOCHTEIHHO pa3Mepa M COAEpXaHHs J0Jra, a JIsl
NpPEbsBICHUS TAKUX TPEOOBAaHUN YCTaHABIMBAINCH ONPEACTICHHBIE CPOKH.

Taxoke HE00XOAUMO OTMETUTH TO, YTO MMEHHO B MTamum B paccMaTpUBaeMblii IEPHOA MOSBISIETCS TEPMHUH
«OaHKPOTCTBOY, a TAKXKe JIeJIeHNE JODKHUKOB Ha MEpBbIe KaTErOPUH: HEYTAYHUKH — JOJDKHUKH, HE HCTIONHSIOIINE
00s13aTeNnbCTB, Oeraensl — JOJKHUKH, UMEBIINE ONBIT Io0era OT KPeJUTOPOB U MPEKPATUBLINE — T€, KOTOPHIE 110
OTIpeIeJIEHHBIM TPUYMHAMH [IPEKPATHIN BBIIUIATHL KPEIUTOPAM.

B paccmaTprBaeMoM mepuojie y TOJDKHUKOB TaKKe MOSBISIETCS BO3MOYKHOCTh CaMOCTOSITENIbHOW MHUIIMAINH
MpoIeaypbl 0aHKPOTCTBA U KaK IOCIIEACTBHE, CMSATYEHHUE TTOCTIEICTBUH.

B cpenneBexoBoii Utanuu hopmupyercsi 1 BaKHEHIIMKA 3Tall COBPEMEHHOI0 OAHKPOTCTBA — BO3MOXKHOCTH 3a-
KITIOYEHHSI MHPOBOTO COIJIAIIEHHUS MEXIY KpEeIuTopaMH M JOLKHHUKOM JUISl TIPEeKpalieHns KOHKYPCHOTO IpPOU3-
BOJICTBA.

CrenyronymM BayKHBIM 3TaroM pa3BUTHs KOHKYPCHOTO IpaBa ClIeAyeT CUuTaTh npasieHue Hamoneona u BeTyn-
nenue B cuity ero Toprosoro Ynoxenus B 1808 roxy HampaBIeHHOTO, B OCHOBHOM CBOEH YacTH, HA 3aIlUTY IpaB
KPEAUTOPOB, COTIIACHO KOTOPOMY OCHOBHBIM NMPU3HAKOM HECOCTOSITETHPHOCTH CUUTAETCS MPEKpaIleHne IIaTexei,
B CBSI3M C Y€M JIOJDKHUK JIMIIAETCSA IpaBa Ha pacrnopsbkeHue cBouM umyiiectBoM. CornmacHo ToproBomy VYmoxe-
HUIO, IPEKpaIlEHUe NMIIaTeXeN BCEra COMPOBOXKAAETCS YMBICIOM.

JlaHHOE OTHOIIIEHNE K HECOCTOSITENFHOCTH MoandumpyeTcs muib 3akoHoM 1838 roga, cyx HauWHAeT Urparthb
TJIAaBHYIO POJIb B MIPU3HAHUHU JOJDKHHMKA OaHKPOTOM, Ha3HA4YaeT MOTMEYUTeNel (apOUTPaKHBIX YIIPABIISIONINX), a
KpeIuTopaM OTBOAUTCS coBemlaTenbHas QyHKIuA. B 3T0 jxe BpeMs MosBIIsieTCS BO3MOKHOCTh NPEKPAILEHHUs Mpo-
M3BOJZICTBA IO JIeNTy M3-32 HEAOCTATOYHOCTH MMYIIECTBA JOJDKHUKA IS TIOKPBHITHS CyINeOHBIX pacXofoB, a y cyna
IpaBo Ha OTKa3 B YTBEP)KACHHH MUPOBOTO cornamienus [ 14, c. 45-79].

Cnycrs 30 net, B 1868 roay, B aBcTpHiICKOM MpaBe MPOUCXOIUT pa3AeieHNe KPEAUTOPOB HA TEKYLINX U KOH-
KYPCHBIX, KaK ¥ B HacTosllee BpeMsi TpeOOBaHuUS MEPBBIX YOBIECTBOPSIOTCS B IEPBYIO OUEPEb.

Heo6xonumo BeIenHTh pa3BuTHe KOHKYpcHOTO TipaBa B CIIIA 1 AHrnmu, KOTopoe 10 MpaBy MOXKHO CUHTATh
caMbIM 0ECCHUCTEMHBIM, KOT/Ia OIMH aKT B KOPHE MPOTHBOPEYMI PaHee MPUHATOMY, YTO HE YKPEIUISIIO 3aKOHO1a-
TEJILCTBO B paccMaTpuBaeMoii cepe, a MPUBOAMIO B TOM YHCIIE K HAPYLICHUSIM PEANbHBIX IPaB YYaCTHUKOB MPO-
tiecca. Hanpumep, B CILA 310 00ycaoBieHO 60pb00#i MITATOB, B AHIIIMU JaBJICHUEM BBICIIHX CJI0EB HACCICHHS.

B Poccum poxkaeHue KOHKYPCHOTO TIpaBa CIIPaBEUIMBO NPHUIUCIAIOT K 1016 romy, a MMEHHO K ITOSIBICHHUIO
Pyccxkoit mpaBael — ciivicka mpaBoBbix HOpM Kuesckoit Pycu. ImenHo Tawm, B cT. 68 1 69 3akpenmioch peryamupo-
BaHUE IPaB KPEIUTOPOB U YCIOBUS pa3pelieHnss KOHKypeHIMH. OJTHaKO 371ECh K€ MOYKHO MPEATON0KHUTb, YTO 3TH
CTaThU TAKXKE ABJISUIMCH HEKUM IIE€PBBIM PErYIHPOBAaHUEM HCIIOJHUTEIBHOIO IIPOU3BOICTBA.

Kak 1 Bo Bcex cTpaHax, B KOTOPBIX IPOUCXOJUT PA3BUTUE TOPTOBIIH, KPEAUTHO-IEHEKHBIX OTHOIIEHUH U KJlac-
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coBoe HepaBeHcTBO, B XVIII Beke BcTaeT BOpoc 0 CO3/IaHUM HEKOTO 3aKOHA, KOTOPBINA MOT ObI 00ECIICYHTh 3aIlH-
Ty OOIIECTBEHHOTO KPEInTa.

B cBoeMm craHOBNIEHNH 3aKOHOAATENHCTBA O OAHKPOTCTBE Poccusi, Kak MOXKHO CHelaTh BBIBOJ, OpPUEHTHPOBA-
nack Ha EBpomneiickue cTpaHbl, B CBS3H C YeM MAaKCUMAaJIbHO MBITANach aJlalTHPOBaTh HOPMBI KOHKYPCHOTO MpaBa K
CYIIECTBYIOLIUM IMOTPEOHOCTSIM CBOSH CTPaHbI U JIFOJICH.

Hannas teopust moarBepxkaaercs Ykazom ot 06.02.1735 roma, B KOTOpOM yKa3aHO Ha HEOOXOIMMOCTH pa3pa-
00TKH KOAU(DUIIUPOBAHHOTO aKTa O HECOCTOSTEIHHOCTH, YTO B CBOEM ClIydae BHI3BAHO YACTHBIM JAejoM Meiiepa,
AHIJIMKACKOTO KYIIA, Y KOTOPOro B Ka3Hy ObUTM B3siThl KpacHocenbckue MeaHo-TuIaBuibHBIE 3aBofb! (Llapckum
ykazoMm 1758 roma 3ag0mKeHHOCTE TIepe1 KyIIoM ObliTa TOTHOCTHIO ToraiieHa) [15].

Hopesomornmonnas Poccust paznenana MOHATHS HECOCTOSATENBHOCTh M OAHKPOTCTBO, YTO BJIEKIJIO 3a co00il om-
peaerneHHble TOCIEACTBUS ISl TOJDKHUKOB. EClin HECOCTOATENEHOCTh CUNTalach KOHKYPCHBIM MTPaBOM, PETYIIHPO-
BaJach IPAXKIAHCKHUM MPABOM U OBIJIa HAIlpaBlIeHA HA PpABHOMEPHOE pacIpeie]IeHne UMYIIIECTBA TOKHIKA MEXKIY
€ro KpeauTopamMH, TO OaHKPOTCTBO SBIILIOCH IPECTyIUICHHEM, a WMEHHO HaMEPEeHHbIM NPUYMHEHHEM Bpera
JIOJKHUKOM CBOMM KPEIUTOPOM BCJIEICTBUE COKPBITUS WM HAMEPEHHOI'O BBIBOJAA MMYIecTBa. JlaHHOe pa3zerne-
HUE U B HACTOAIIEe BpeMs 3aKpEIVIEHO B COBPEMEHHOM DPOCCHIICKOM IpaBe MOJl BUJIOM HENpeIHaMEPEeHHOrO,
MpeTHaMEPEHHOT0 U GPUKTUBHOTO OAHKPOTCTBA JOJDKHUKA, UTO TAK)KE KapaeTcsl yTOJIOBHBIM HaKa3aHHUEM.

PaszButne Poccun B Hawane XX Beka U MOSBICHUE KPYMHBIX MPEANPHUITHHN, 3aTParuBarOIINX HYXIIbI CTPaHBI,
TIOBJICKJIM 3a COOOH KamuTajabHOe peOpMUpOBaHNE KOHKYPCHOTO TpaBa, B TOM YUCIIE W3-3a MOCIEACTBHIA peaiu-
3alMY IMYIIECTBEHHBIX KOMIUIEKCOB Ha TOPraxX 3a CyMMBbI, KOTOPbIE HE MOTJIH MOKPHITh pealbHBIX JIOJITOB, a TaK-
JK€ TaK¥ue Mepbl MPUBOJIMINA K TIOCIEICTBUSIM B BHJI€ CHIDKEHUS TIPOM3BOJICTBA WM ero JmkBumanuu. [Ipomemxypa
KOHKYPCHOTO MPOM3BOACTBA B IIEPHO]T HECTAOMILHOCTH IFOCYapcTBa ObLIa TOCTATOYHO HEBBITOIHA.

Kak mucan M.U. KynaruH, IMEHHO B TakMX YCJIOBHUSX CTalll TOSBISTHCS OOJiee «CMSTUYCHHBIE» MPaBOBBIC
(hopMBI: NHITY, UCTIBITHIBAIONIEMY (PHHAHCOBBIE 3aTPYOHEHHS MPENOCTaBIUIACh BO3MOXKHOCTD M30€XaTh OKOHYa-
TenbHOro Kpaxa [16, c. 21]. IIpaBoBBIMU cpeICTBaMU peau3allii TaKoi BO3MOMXHOCTH SIBUJIMCH IIMPOKOE IpHUMe-
HEHHE MUPOBBIX COTJIAIICHHH, a TAK)KE MPEAOCTABIICHUE TOJDKHUKY Pa3IMYHOTO POJIa JIbIOT, HAPUMEp, OCBOOOXK-
JIeHNEe B BUJAE OTCPOYKH IUIATEKEH MO JIONraM, CHWXKEHHS JIOJITOB, aBTOMaTHYeCKOE OCBOOOXJIEHHE OT 00si3a-
TEJBCTB MPU ONPEACIICHHBIX YCIOBHSIX.

Psn xapakTepucTHK ¢ MOMeHTa (OpMHUPOBaHMS KOHKYPCHOTO TpaBa B Poccuu mpocyiiecTBOBaiv BIUIOTH JI0
npunstus ©enepansHoro 3akoHa Ne6-d3 ot 08.01.1998 «O HecocTosTENEHOCTH (0AHKPOTCTBE).

B XX Beke o0mieil 1menbi0 KOHKYPCHOTO MPOM3BOJCTBA CTAHOBUTCS HAIPABJICHHOCTh Ha OXpPaHy WHTEPECOB
BCEX CTOPOH JIeJia, COpa3MepHOE YIOBIETBOPEHUE TPEOOBAHNH KPETUTOPOB 3a CHET MMYIIECTBA JOJDKHHUKA U TIpe-
CEYeHHEe HEMpPaBOMEPHBIX JAEMCTBUH CTOPOH Mpoliecca Kak B OTHOIIEHHWH KPEIUTOPOB, TaK M CAMOI0 JOJDKHUKA.
KoHkypcHOE TpOM3BOJICTBO MEPECTAET pacCMaTPUBATHCA OTAEIHHO, KaK 000COOJIEHHBIN CIOp, HE MMEIOIINHA 110-
CJIEJICTBUI HE JJIsi KOTO KpOMeE JIOJDKHUKA U €r0 KPeJUTOPOB, OHO CTAHOBHUTCSI HETaTUBHBIM SIBJICHUEM, YTPOXKaro-
HIMM IKOHOMHUKE CTpaH 3p¢deKkToM AoMHHO. IMEHHO MO3TOMY B COBPEMEHHOM KOHKYpPCHOM IIpaBe y OaHKPOTOB
UMEIOTCSl OIpENIeIeHHbIe KaTErOPHH U TPOIlecCyallbHbIe OCOOCHHOCTH IPOBEICHHUS MEPOIPHITUNH KOHKYPCHOTO
MIPOM3BOJICTBA.

[MonmBoist UTOTH PACCMOTPEHHBIX MEPHOIOB (POPMUPOBAHUST KOHKYPCHOTO TIpaBa ONPEIEIeHHO, MOXKHO pasjie-
JIUTh WX HAa TPU OCHOBHBIX dTara:

1) JInunast OTBETCTBEHHOCTH IOJKHUKA, T/I€ LETIbIO SBISUIACH KapaTenbHas PyHKIHUS U MECTb.

2) JIMKBUIAIMOHHBIN MTEPUOI, TJIE IENbIO SIBISUIOCH Pa3Ie/iCHUEe HMYIIECTBA MEXITY KPSIUTOPAMHU.

3) CoBpeMeHHBII MEepUOI, COJACPKAIIHiA B ce0e Kak JIMKBUIAIIMOHHbBIC, TaK U PEaOMIUTAIIMOHHbIE MTPOIIEAYPHI,
3aMUIIAIONIMI HHTEPECHI BCEX CTOPOH JIENIa O HECOCTOSITEIbHOCTH.

Ecnu neranbHO paccMOTpeTh BCIO UCTOPHIO CTAHOBJIEHUSI OAHKPOTCTBA C TIEPHOJA €r0 3apOXKISHHS, TO MOXKHO
OTMETHTH, YTO BCSI CYTh pPealH3alliy NpaB Ha yJIOBIETBOpPEHUE TPEOOBAHUH KPEITUTOPOB 0a3MpOBaIach TOJIHKO Ha
MEPOTNPHUATUSIX KOHKYPCHOTO Npon3BoacTBa. Ecnm Gmmke k XX BEKy MOUYTH BCE CTPaHbl MOTJIH ITIOXBACTATHCS Me-
XaHW3MOM MHUPOBOTO COTJIAILEHHUS, TO MO3BIBOB K HAOJIOJCHUIO M, HAIPUMED, BHEIIHEMY YIPABJICHUIO HE OBLIO,
BO3MOXHO T10 TIPUYUHE OTCYTCTBHSI 11e1eco00pa3HoCcTH. B nepnoy; pruHAHCOBOWM HECTAOMIBHOCTH, PA3BUTHSI, €/INH-
CTBEHHOM TIEJIBIO SBJISUIOCH CKOPEHIee yI0BIETBOPESHNE TPeOOBAHNUN KPEAUTOPOB.

HmenHo mosToMy, BO3MOKHO, B MEPUOJ] CTAHOBJICHUSI MHCTUTYTa OaHKPOTCTBA, COCTOSIBIICTO JIMIIb U3 YaCTH
MEPONPUATHI HBIHEITHETO KOHKYPCHOTO MTPOU3BOCTBA, HE JIETAIOCh Pa3INdre MEXITy KOHKYPHBIM IPABOM H Kak
TaKOBBIM KOHKYPCHBIM IPOU3BOACTBOM. HecOCTOATENBHOCTh MPOCTO CBOAMIACH K OJHOW LIENH ITyTEM HCIOIB30-
BaHUs KpailHe OTPaHUYCHHBIX MTyTeH.

OpHako ceifyac, B TEKyILIMH MEpHOJ BPEMEHU M Pa3BUTHs SKOHOMHUKH, KOTJAa HPEANPHUATHS (TOTSHIHAIbHbIC
0aHKPOTHI) UMEIOT BO3MOXHOCTD MPSIMOTO BJIMSHUSI HA JIUI] HECBA3aHHBIX ¢ HUMH TyTeM ad(GUINpOBAaHHOCTH, He-
00X0IMMOCTh B YACpKaHUU IIATEXKECIIOCOOHOCTH SBISIETCS HEOOXOAMMOM MEpOi HE TOJIBKO IS HUX, HO M JUIS
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rocyaapcTB.

K npumepy, moxuao mpuBectn OAO «Bricokoropekuii ['opHO-000TaTuTensHb KoMOuHAT) (Hrokamii Tarmm,
CeepanoBckasi o0macts) Bxoaammii B xonauar «EBpa3Pyma», 1 HeogHOKpaTHBIN OTBeTYHK 10 3asBieHnsM OHC
Poccun o mpuzHannu nomkHUKa (0ankpoTom). JaHHOE mpeanpusiTHe UMEeT AOCTaTOYHO aKTHBOB, KOTOPBIE MOTIIH
OBl MOracuTh 3aJ0JPKEHHOCTh MO HajioraMm cOopam, B TOM YHMCIIE TOCPEACTBOM IMPHUBICUYEHHUS] COOCTBEHHHKOB K
cyOcuanapHOW OTBETCTBEHHOCTH W pealM3allid MMYIIECTBEHHOTO KOMIUIeKca depe3 Topru. OJHOBPEMEHHO C
9THM, JaHHOE IOPUANYECKOE JIUIO SIBISIETCS YHUKAIBHBIM MPEANpPUATHEM, B TOM YUCIE MO TOYKaM KeJe3HOJ0-
POYKHOTO COOOILCHHSI.

Bwmecre ¢ atum Ha Tepputopun Pecyonuku Xakacus B mpouenype 6aHKpoTcTBa (KOHKYPCHOTO ITPOU3BOICTBA)
HaxozsTesa nBa pyaauka: OO0 «Abakanckuit pyaauk» 1 OO0 «Teiickuil pyTHUK», IPU 3TOM TIEPBBIN UMEET cTa-
TyC Irpafoo0pa3yrollero NpeAnpuaTys, a BTOPOi Mociie MATH JIET KOHKYPCHOTO MIPOU3BOJCTBAa MOXKET OBITh TaKKe
BOCCTAHOBJICH U PUHSATH HA ce0s padouyro CHiTy AOTaIlmOHHOTO pernoHa B konmdectse 1000 genoBek.

OCHOBHBIM KpeIuTOPOM PyIHHUKOB, Takke Kak 1 OAO «BI'OK» sBusercs ®HC Poccumn, obmias cymma 101roB
OPEANPHUITUHH 10 0053aTEILHBIM IIATEKaM COCTABIISIET OKOJIO 3 MIIpJ. pyOJiei, 0JJHAKO KOJMYECTBO pabOYnX MECT,
KOTOpbIe OHM MOTYT TPEJI0CTABUTH HACEICHHIO YCTAHOBJIEHO B OTMETKy Oojee 4 000 uemoBek. CymMa HaoroB,
KOTOpasi IMOCTYIUT B OIO/KET OT pabOYMX OPraHU3AIUNA MOYKET COCTABIISATH B COBOKYITHOCTH 2,5-4 MiIpa. pyOIei.

OHOBpPEMEHHO C 3TUM, KaK ObUIO yKa3aHO BbILIE, keJe3HopoposkHas oructuka OAO «BI'OK» yHukanbHa, B
TOM UYHCJIC OJId YKa3aHHBIX PYAHUKOB, JIUKBUAAIHA JAaHHOTO O6OF3TI/ITCJH>HOI‘O KOM6I/IHaTa IIyTEM KOHKYPCHOI'O
MPOM3BOICTBA MIPHUBEJIET K pealln3allii NMYIIECTBEHHBIX KOMIUIEKCOB PYAHHKOB ITyTEM METaJUIONIoMa, a TaKkKe K
YHUUYTOXKEHUIO Topoaa Abaza, He IMeromero HHeX padounx Mect kpome OO0 «AbakaHCKHUN PYIHUK.

Takum obOpazom Poccuiickoii deneparnueid, A1 MPEIOTBPAICHUS HETaTUBHBIX TOCJICICTBUN, BHECCHBI U3MEHE-
HUA B IOJIOKCHUA O TOprax pyAHHUKOB, HaI\/'II[GHI)I IMOKYIIaTCJIn Ha UMYIICCTBCHHBIC KOMIIJICKCHI C COOTBETCTBYIO-
IIMHA JUIECH3WSIMHA U C YCIIOBHEM COXpaHeHHWs paboumx mecT Ha mpeanpusTisix, a ¢ OAO «BI'OK» 3akmoueHo
MHUPOBOE COTJIALICHHUE MOCTe ABYX JIET MOCIe BO30YKISHHS Jefia 0 OaHKPOTCTBE.

B dacTu orpaxxaeHusi KpyIMHBIX NPEANPHATHI OT OaHKPOTCTBA MOXHO TaKKe MOCTaBUTH B mpuMmep FOxHyro
Kopero, y KOTOpo#i 3aKiI0ueHbl TOTOBOPHI «O HETPUKOCHOBEHHOCTU» MEX]y NMPaBUTEIBCTBOM U KPYITHEUITHMMH
KOHTIIOMepaTtaMu. Tak Ha Tepputopuu PecnyOommku 90% TakcomapkoB SIBISIOTCS TOCYIapCTBEHHBIMH, aBTOMOOU-
T yYacTBYIOIIME B TEPEBO3KE MPEIOCTABISIOTCA «XEHAE», TEXHHKA B O(pHUCAaX TOCYJapCTBEHHBIX CTPYKTYp H
KOMIIaHWH TaK e 0003HaueHa Mapkamu «Samsung» uimu «LGy, aBToOyCHI, TepeBO3sIue MacCaXHUPOB 110 TOPOaaM
Oxno#1 Kopen BoimymieHs! moa Mapkoit «Daewooy. YkazaHHOe MPHUBOIUT K MBICIH O TOM, 4TO OecropsaodHas
HECOCTOATCIIbHOCTD, HAIIpaBJICHHAA Ha IMMOJIYYCHUC <<6BICTpOI71» BBIT'OJIbI, B HACTOALICE BPEMA HE HACTOJILKO aKTY-
aibHa, KaK paHee.

Ha ocHOBaHUM M3I0)KEHHOTO MOKHO TIOJIaraTh, YTO KOHKYPCHOE IPOU3BOJICTBO ceivac He SBISETCS ceddac 1mo-
CJICACTBUCM IIPU3HAHHA OOJDKHHKA GaHKpOTOM M TakKe HeoOs13aTeNIbHO MMPUBOAMT K JIMKBUAAIIUW NOJIKHHUKA. Hri-
HEIlTHee 3aKOHO/ATENLCTBO MPSIMO MO3BOJSIET OaHKPOTaM B MEPHOJ KOHKYPCHOTO TPOW3BOJICTBA OCYIIECTBISTH
CBOIO JICATEIBHOCTD, €CIIM OHA SBJISIETCS MPAaBOMEPHOW W HAIpaBJICHA Ha IMOTalIeHre 3aJ0JDKEHHOCTH Tepe Kpe-
JTUTOPaMH, a He Ha HapallluBaHUE JIOJITOB.

Taxke M3 CKa3aHHOTO BBITEKAET TEPMHHOJIOTHYECKast TIpoliieMa, eclii paHee KOHKYPCHOE MPaBoO, KOHKYPCHBIH
IpOLIECC U KOHKYPCHOE MPOU3BOACTBO SBISLIOCH (PAKTUYECKH OAHUM U TEM e HMOHSITHEM, TO ceivac mepBble ABa
TEpMHUHA HEOOXOAWMO OTHOCUTH B HPUHIHMIIE KO BCEMY MPOM3BOJACTBY IO AETY O HECOCTOATEILHOCTH, BKIIOYAs
CTaJ Uy HaOJNIOJICHHs, BHEIIHETO YIpaBlieHHs, (UHAHCOBOIO O3JOPOBJIICHUS W dTala 3aKJIIOYCHUST MUPOBOTO CO-
rnameHus. BTopoit e TepMUH CKpBIBAET MO COO0W MMEHHO TO, UYTO MOAPA3yMEBACT — MEPOIPHATHSI KOHKYPCHO-
ro TPOM3BO/ICTBA, HANPABJICHHbIE B OCHOBHOM Ha JIMKBUAALMIO JIOJDKHUKA, MyTeM pa30opa ero UMyILiecTBa U ero
OeHehUITHapOB IS KPEIUTOPOB.

WzyuuB ucropuio (JOpMUPOBAHUS HACTOSTEILHOCTH MOYKHO IPHHTH K BBIBOLY O Pa3JHYMU MOHATHH TEPMHHA
«KOHKYPC» B paMKaX HHCTUTYyTa OaHKpOTCTBA, B TOM YHUCJIE M3-32 YBEIHMUEHHS IPOLEAYDP, KOTOPbIE MPEAIIECTBYIOT
JUKBUIANMOHHON. YeTkuii TepMUH, B TOM YHMCIIE MEXIYyHAPOAHBINA, U Pa3bsCHEHHS B OTHOLICHHH CaMOIr0 KOH-
KYPCHOI'O IIpaBa 10 CHUX IOp HE CIOXKUIINUCH, YTO ABJIACTCA HpPI‘-IPIHOﬁ HEAOCTATOYHOCTHU BPEMEHHU HJIU K€ HE YKPC-
TUIEHUSI CaMOTO 3aKOHOJATENbCTBA 0 OaHKpoTcTBe. Tak, HampuMep yxke Oojiee 5 JIeT WAYT pacCcyXICHHUsS, B TOM
YHciie U OT aBTOPOB TEKYIIErO 3aKOHOAATENBCTBA, O HEOOXOIUMOCTH MPOLEAYPhl HAOMIOACHUS U MUHUMAaJIbHOM
CpPOKE Ha KOTOPYIO OHa BBOJHTCS, YTO BIIOJIHE OOYCIIOBIEHO 37paBOi JIOTMKOW, BeAb MHHHMAJIBHBIX MOJIT0Ma
BITOJIHE JOCTATOYHO ISl M3yYEHUS JOKYMEHTAIUU U TIOJITOTOBKHU JTIOKYMEHTOB K IIEPBOMY COOpaHHUIO OpraHU3aIiN
€ MIJUIMAPIHBIMA 000pOTAaMH U AOCTATOYHO MHOTO JJIsl CPeIHECTATHCTUUECKON HEOOBIION KOMIIAHNH, TOT/Ia KaK
BCE HEMOKPHBITHIE OT MPOAAKH UMYILIECTBA PACXOMAbI JIOKATCS HA 3asBUTEIA.

B 2021 roxy, aHanmm3upyst KOHKYPC U €T0 MPOIEIypPhl B TOM YHCJIE, BAKHO HE JTOMYCKATh OTOXKICCTBICHHS T10-
HSITHH «KOHKYPCHOE TMPOM3BOACTBO» M «KOHKYPCHBIM mporecc». Kak ormeuaer M.B. TenrokuHa, KOHKYpCHOE
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MIPOU3BOJICTBO — JIMKBUIAIMOHHAS CTaJMs Pa3BUTHS KOHKYPCHBIX OTHOIICHUM, CTAIus, KOT/Ia O CIIACCHUU JIOJIXK-
HUKa pedb yxe He uaeT [17, c. 560]. OgHako cyneOHas mpaKkTHKa W JKeJTaHue JOOPOCOBECTHBIX MpeAIpHHAMATE-
JIe, TIPaBUTEJIbCTB PETHOHOB U CTPaH, HAIICTICHHBIX Ha BeJICHUE OM3Heca M COXpaHeHHE pad0vnX MECT MOXKET MPH-
BECTH K 3HAYUTEIIPHOMY W3MEHEHUIO TIOHATHUS Ceiuac 03HAYAOIIET0 UCKITFOUUTEIBHYIO JIMKBUIAIIUIO JOJDKHUKA U3
ET'PIOJL.
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KPUMHUHAJIMCTUYECKHU IMMOJIXO0/ K OIPEJAEJEHUAIO IIOHSITUS
«KOJIOI'MYECKHUE ITPECTYIIJIEHU S »

HNupeiikuna JLE.,
MockoBckas akagemus CieacreeHHoro komurera Poccuiickoii @enepanuu

AnHomauua: npu HANUCAHUYU CMAMbU ABMOP CIMABUM neped coDOU NePeOCMeneHHyI0 Yelb, 3aKTI0UAIWIOC 8
PACKPLIMUL COOEPAHCANUS ONPEOENEHUsL «IKOL02UYECKUe NPECMYNICHUS) ¢ MOYKU 3PeHUs KPUMUHATUCIMUYECKO2O0
nooxoda. B npedwecmayrowue 200bl 3HAUUMELLHO 803POC UHMEPeEC K NOOHUMAeMOU npobiemamuke cpeou 2paxc-
Odancko2o obujecmsea Ha oHe yuacmusuuxcs cobvimuii no paziugy Hegpmu 6 Poccuu u opyaux macuimaonsix 3Ko-
JI02UYeCKUX npodnemMax Ha NoAUmudeckou Kapme mupa. B ceazu ¢ uem ocmpo mpebyemcs neobxooumocms Oe-
MATbHO20 3aKPENIeHUS. PA3IUYULL MENHCOY CODLIMUAMU, KOMOPble CHPOBOYUPOBATU €CTNECMEEHHYIO IKOJIO2ULECKYIO
Kamacmpoq@hy, u npomueONPAGHbIMU OESHUAMU OTMEEMCMBEHHBIX IUY, NPUBLOUUX K IKOL0SUYECKOU Kamacmpodge.

s pewenus nocmagneHnoll yenu agmopom cmamv RPUMEHSIUCH Memo0 8ceodue20 OUALIeKMUYecKo20 Hayd-
HO20 NO3HANUS, A maKdice obwenayunviil memoo. Illomumo smoeo, 8 npoyecce Uccie008aHusi ObLIU UCHOTLIOBAHDL:
GopmanvHo-n02uecKuil, CUCTIEMHO-CIMPYKIMYPHBLI, CPAGHUMENbHO-NPABO8ol Memoodvl. Onpedensis Hayutvle noo-
X00bl, KOMOPBIMU PYKOBOOCTBYIOMCSA IKCHEPMbL Y2ON08HO-NPABOGOU HAYKU NPU ONPeOeleHut IKOA0SUYECKUX npe-
cmynienutl, asmop evioensem mpu Hauboniee pacnpoCmpaHeHHbIX Cnocoda. COYUATbHL, YKOHOMUYECKU U cMe-
wanusll. Kadxcowlil uz smux cnocobos nodsepeaemcs aHaiu3y ¢ nOOmMeepi’cOeHueM OAHHbIX 8 HAYYHbIX pabomax
opyeux ucciedogamereti 5mou memoi.

Aemop npednacaem Ha paccmompenue 00WeCm8eHHOCMU COOCEEHHBLIL 8apuanm onpeoerenus 0aHHOMY HO-
HAMUIO C Y4emoM KPUMUHATUCIUYLECKO20 N00X00d. B omauuue om y20108HO-IPABOSbIX MpaKmMo8oK OnpedeneHus,
6 cmamve 000CHOBIBACICSI OMHECEHUE K IKONOSULECKUM NPEeCMYNJIeHUM He MObKO NPeOyCMOMPEHHbIX 21A80U
26 VK P®, no u opyeumu enasamu 9mo2o KooeKkca, ymo npeocmasisaemcst pa3yMHbLM peueHuem 8 yCaoeusx cmpe-
MUTNETbHO MEHAIOWEe20C 3aKOHO0AMEeNbCMEA.

B pesynbvmame npodenannozo uccnedosanus, agmopom cmamvi 00CHMUSHYMA NePEOHAYANLHO NOCMAGICHHAS
yenb no PACKPLIMUIO COOEPIHCAHUSL NOHAMUSL «IKOJI02UHEeCKUe NPECTNYRACHUSLY C MOYKU 3PEHUsT KDUMUHATUCTUYe-
CK020 n00X00d.

Knrouesvie cnosa: sxonocuueckoe npecmynietie, OKpyjicarowas cpeod, cnocod npecmynieHusl, cied npecmyn-
JIeHUs.

FORENSIC APPROACH TO THE DEFINITION OF «<ENVIRONMENTAL CRIMES»

Indeykina L.E.,
Moscow Academy of the Investigative Committee of the Russian Federation

Abstract: when writing an article, the author sets himself the primary goal of disclosing the content of the defi-
nition of "environmental crimes"” from the point of view of a forensic approach. In previous years, interest in the
raised issues among civil society has significantly increased against the background of the increased frequency of
events related to the oil spill in Russia and other large-scale environmental problems on the political map of the
world. In this connection, there is an urgent need for a detailed consolidation of the differences between the events
that provoked a natural ecological catastrophe, and the illegal acts of the responsible persons that led to the eco-
logical catastrophe.

To solve this goal, the author of the article used the method of universal dialectical scientific knowledge, as well
as the general scientific method. In addition, in the process of research, the following methods were used: formal-
logical, system-structural, comparative-legal methods. Defining the scientific approaches that are guided by ex-
perts of criminal law in defining environmental crimes, the author identifies three most common ways: social, eco-
nomic and mixed. Each of these methods is analyzed with the confirmation of data in the scientific works of other
researchers on this topic.

The author proposes to the public his own version of the definition of this concept, taking into account the fo-
rensic approach. In contrast to the criminal law interpretations of the definition, the article substantiates the at-
tribution of environmental crimes not only to those provided for in Chapter 26 of the Criminal Code of the Russian
Federation, but also to other chapters of this Code, which seems to be a reasonable decision in the context of rap-
idly changing legislation.

As a result of the research done, the author of the article achieved the originally set goal of disclosing the con-
tent of the concept of “environmental crimes"” from the point of view of a forensic approach.

Keywords: environmental crime, environment, method of crime, trace of crime
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B nocnennee Bpems HaOIr0aeTCsl MOBBIICHHBIA HHTEPEC K BOMPOCAM SKOJIOTHH. DTO 0OOCHOBAHO TEM, UTO C
pasBUTHEM 3KOHOMHKH BO3POCIH ITOTPEOHOCTH YEJIOBEKa B MCIONb30BAaHUU pecypcoB. BenencTsue 3toro mpowuc-
XOIMT ITOCTENIEHHOE HUCTOIIEHUE IPUPOIHBIX PECYPCOB M YXYALICHHE COCTOSHUS OKpyXKaromeil cpeapl. Bee ato
NPUBEJIO K TOMY, YTO B HACTOSIIMKA MOMEHT BO3HHKJIA pealibHasi yrpo3a HHTepecaM OyaylIMX MOKOJICHH YeloBe-
4ecTBa.

B Koncturynnn P® (ct. 42) roBopUTCS O TOM, 4TO Ka)IbIil YEIOBEK NMEET IPaBO «HA OJIArONpUATHYIO OKpY-
JKAIOIYI0 Cpely, JOCTOBEPHYIO HH(OPMAIIHIO O €€ COCTOSHUH U BO3MEIleHHE yiepOa, MPUUYNHEHHOTO ero 310po-
BBIO WJIM MMYILECTBY 3KOJOTMUECKUM IpaBoHapylieHneM» [1]. B coBpeMeHHBIX ycnoBHsX Ha Tepputopuu Poc-
cuiickoil dDenepanuy IKOJIOTHIECKAs CUTYaIMsl OIEHWBAeTCA Kak HeOmaromony4Has. [Ipw omeHke yduThIBaeTcs
COCTOSIHUE OKPY’KaloIlel MPUPOJHOI Cpelbl, KOTOPas COCTOUT U3 CIEAYIOIINX KOMIIOHEHTOB!

CornachHo ct. 1 @enepanshoro 3akoHa oT 10.01.2002 Ne2-®3 «O06 oxpaHe OKpyKalollel cpeaph» MoJ OKpy-
Jrcaroweli cpedoli TIOHUMAETCsl «COBOKYITHOCTb KOMIIOHEHTOB IPHUPOAHOM Cpeabl, NMPUPOAHBIX WU IPUPOIHO-
AQHTPOIIOTCHHBIX 00BEKTOB, @ TAKXKE aHTPOIOI€HHBIX 00beKTOBY. Iloa npupodnoii cpedoti MOHNMAETCST «COBOKYII-
HOCTh KOMIIOHEHTOB MPUPOJHOMN CpPEIbl, MPUPOAHBIX M MPUPOAHO-aHTPOIIOTEHHBIX 00bEKTOB». OCHOBHOE OTIMYHE
BBIIIEYKa3aHHBIX MOHATUH 3aKIJIIOYAETCsl B TOM, YTO NMPHUPOIHASA Cpe/ia He 3aTparuBaeT 0ObEKThl, CO3JJaHHbIE YeJIO0-
BEKOM JIJIs1 O0ECTIeUeH sl €0 CONUATBHBIX MOTPEOHOCTEH.

s ueneit Hamed ctaTb HanboJiee MPUMEHUM TEPMUH «OKPYKaloIIas cpefiay, TaKk Kak OJHOW M3 BayKHEHUIIHX
NPUYHMH HEOJIarONOIyYHOTO COCTOSHHS dKOJIOTHH Ha Tepputopuu Poccuiickoit @enepanun sBisieTcs: He3aKOHHAS
AHTPOIIOTCHHAS e TeIbHOCTh Ha BCEX YKAa3aHHBIX BbIIIE BUJaX OOBEKTOB, B TOM YHCIIE HA aHTPOIIOTCHHBIX.

VYronoBHbIl kogeke PO yxe ¢ 1996 r. comepxut rimaBy 26 «3OKojgoruyeckue npectyruieHus». C MosBIeHUS
BKIIIOYaeMbIX B Hee cocTaBoB npectymiennit B YK PO mpomuto yxke 25 set, HO 10 cuX MOp coxpaHsieTcss Heo0Xo-
JUMOCTh B CO3/IaHUU COOTBETCTBYIOIIHUX KPUMHUHAIUCTUUYECKUX PEKOMEHIALUHI 10 PACCIEAOBAHMIO TPECTYIIEHUI
3TOH Kareropuu. YcyryOisieT CUTyaluio TO, YTO TOUYHOE OIPEICTICHHUE «IKOI0SUUECKOe NPECMYNIeHUey OTCYTCT-
BYET.

[Mpexne, yeM co3aaBaTh PEKOMEHAAINH TI0 BBISBICHUIO, PACCICIOBAHHIO, TIPECEUCHUIO M POQHIAKTHKE TIpe-
CTYIUICHUH TaHHOHN KaTeropuu, He0OXO0ANMO ONPEAETUTHCS, YTO MOAPA3yMEBaETCs MOA TAKMMHU MPECTYIUICHUSIMH
C TOYKHU 3pPEHUS] KPUMHHAIUCTHKH.

Orta 3a7a4a MpeICTaBIseTCsl 3aTPyIHUTEIBHOM B CBSI3U C TEM, YTO UMEIOTCSI Pa3HbIe BAPHAHTHI (POPMYITHPOBKU
OTIpPEJICJICHUS «3IKOJIOTHYECKOE PECTYIIICHUE:

1. Ornuuaromuecs, 1Mo OLEHKE XapakTepa MOCIEACTBUN 3KOJIOTHYECKUX MPECTYIIEHUH. Y CIOBHO B YTOJIOBHO-
NpPaBOBOM HayKe OIpEe/eNIeHNs] SKOJIOTUIECKUX MPECTYIIICHUH MOKHO OOBEAMHUTH B TPH TPYIIBI B 3aBUCIMOCTH
OT TOT0, KAaKOM MMEHHO ITOJIXO0/I JISKUT B UX OIICHKE: COLIMAJIbHBIN, SKOHOMHYSCKHM, CMCIIIaHHBIM.

[lepBas rpynma onupaercsi Ha counaybHbIA MoaxoA. CyTh €ro 3aK4acTcs B TOM, YTO IPU COBEPIICHUH KO-
JIOTHYECKOT0 MPECTYIUICHHSI HapylIaeTcs KU3HEAESITeIbHOCTh obOmecTBa. K mpencraBuTensM AaHHOTO MOIXOZa
cienyet otHectr J.H. XKepnakosa. [To ero MHEHUIO, «9K0I02UYECKUE NpecYNIeHUs: — OTO OOIIECTBEHHO OMAacHbIE,
NPEAyCMOTPEHHbIE YTOJIOBHBIM 3aKOHOM, BUHOBHBIE, HAKa3yeMbIe JICSIHUSA, MTOCATAIONINE Ha OOIIECTBEHHBIE OTHO-
HICHUS TI0 COXPAHEHMIO KaUeCTBEHHO OJIaronpuATHON NPUPOAHON Cpebl, PalMOHAILHOMY HCIOJIb30BAaHHIO €€ pe-
CYpcoB 1 o0ecriedeHnI0 0e30IMacHOCTH HaceIeHus» [6, c. 197].

Bropas rpynmna 6a3upyercst Ha SKOJIOTHYECKOM Mojxonae. Ero cyTb cOCTOMT B TOM, YTO IPU COBEPILIEHUH KO-
JIOTUYECKOT0 TPECTYIUIEHHS BpPEN MPUUMHIETCS HCKIIOUUTEIBLHO OKPY)KAIOIIEH cpefie U ee KoMmrnoHeHTaM. [lpen-
CTaBUTENEM JAHHOTO MOJIXoAa MokHO Ha3BaTh FO.U. JlamyHOBa, KOTOPBINA YKa3bIBal, UYTO «JIKojl02UUeCcKoe npe-
cmyniieHue B 1IEJIOM MOXKHO OXapaKTepH30BaTh KakK JESHUE, COBEPIICHHOE C HAMEPEHHEM IPUYMHHUTH BPEI OKPY-
xKaroteit mpupoaHoit cpeae» [7, c. 17].

Tperps Tpynma cTpouTcs Ha cMemanHoM noaxoae. CyTh JaHHOTO TOAXO0/A 3aKI0YaeTcs B TOM, UTO IPH CO-
BEPIIIEHUH 3KOJOTHYECKOT0 MPECTYIUICHUS Bpel HAaHOCHUTCS HE TOJIBKO MPHUPOJE, HO Takke OOIIeCTBEHHOW 0e30-
MaCHOCTH M 3KOJOrHYecKoMy pasonopsaaxy. K npeacrasurensm nanHoro noaxona MoxHo otHectu C.U. Skosne-
Ba. OH monaraj, 4To «3KOJOTHYeCKOe MPEeCTyIIeHHEe — OOIIECTBEHHO ONacCHOE, BUHOBHOE, TPOTUBONPABHOE, MPH-
YUHSIOIIEE Bpe OKPY KaIOIIeH MPUPOIHON Cpefie MM 3J0OPOBBIO YeJIOBeKa JeSHUE, 3alPEIIeHHOE U HaKa3yeMoe B
COOTBETCTBHH C YTOJIOBHBIM 3aKOHOM, TIOCATArOIIee Ha OOIECTBEHHBIE OTHOIICHHS MO OXpaHe OKPYXKAroIlen Je-
JIOBEKa MPHUPOAHOH Cpe/bl U palioHATFHOMY HCIOJIb30BAHUIO PUPOIHBIX PECYPCOB, BKIIOUYAsl 00ECTIEYeHHE KO-
JIOTUYECKOHN 0€30MaCHOCTH JTUIHOCTH, HACeICHHS, OOIECTBA, HAITMK U YCTOWIMBOTO Pa3BUTHS TOCyIapcTBay [8, c.
14] Ha Ham B3Iy1s121, CMEIIEHHBIH TOAXO0/ SABJSIETCS. CAMBIM ONTUMAJILHBIM IIPH ONPENEICHUH SKOJOTMUECKOro Ipe-
CTYIUIEHHS C YTOJIOBHO-TIPABOBON CTOPOHBI.

2. OTnuuaromuecs: o0 MecTy pacnoioxeHus B cTpykrype YK P®. 3akoHonmatenem B YTOJOBHOM KOZEKCE
Poccuiickolt  ®denepaliud K 3KOJOTHYECKMM IMPECTYIUICHHUSAM, HCXOAS U3  (OPMYJIHUPOBKHM TIJIaBbl 26
«OKOJIOTNYECKHUE NMPECTYIUICHUS) OTHECEHBI TOJIBKO T€ COCTaBbl, KOTOPHIE BKIIOYEHHI B HEE.
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Panee 3akoHonaTeneM gaxke MpeaIpPUHUMAINCE MOMBITKU AATh ONPEEIEHUE «IKOJIOTHYECKOTO MPECTYINICHUS
B 3TOM Kitoue. Tak, mpu B IPOEKTE HOBOrO YTOJIOBHOrO Koaekca B 1992 ronma 5KoJIOrM4ecKoe NpecTyIICHHE
paccMaTpUBalOCh, KaK «IIPEIyCMOTPEHHOE HACTOSILEH I71aBOi OOLIECTBEHHO OMACHOE JESHHE, MOCATAoIee Ha
YCTAHOBJICHHBIM CHENMaIbHBIM 3aKOHOM PEXUM HCIHOJIb30BaHMS MPUPOAHBIX PECYpPCOB, OXpPaHbl OKpY’KaroUlei
cpenpl, o0ecreueHne KOJIOTHIecKoil Oe30MacHOCTH M MPUYHHSAIONIEE BpeJ] OKpYKarolllell cpele WU 310POBBIO
YyesoBeKa MO0 CO3Maloliee PEalbHYI0 yrpo3y TAakoro npuyuHeHus». Ho B KOHEUHyr0 pemakuuio YTOJIOBHOTO
KOJIeKca OHO HE BOLLIO.

Ha nam B3risia, Takod moaxof Ui pellieHrs: KpUMUHATMCTHYECKUX 3a]ad MOXKET OBITh HECKOJIBKO U3MEHEH,
IPY 3TOM HOHSTHE 3KOJIOTMYECKUX MIPECTYIUIEHHH CIIeT0BAIO OBl pACCMOTPETH, KaKk 0oJiee MIHUPOKOE.

K sKomnornyeckum mpecTyIUIeHUSM B KPUMUHAJIMCTUYECKOM OTHOILIEHHH, II0JIaraeM, MOKHO OTHECTH T€, 4TO
conepxkarcs B Apyrux raaBax YK P®. Hanpumep, B rnaBy 22 YK P® srimodena crates 191.1 YK PO «IIpuobpe-
TEHHE, XpaHEeHHUe, IepeBO3Ka, epepaboTKa B LEMIX cObITa WM COBIT 3aBEIOMO HE3aKOHHO 3arOTOBJICHHON IpeBe-
cuHb». JlaHHas craThs TecHO cBs3aHa co cT. 260 YK P® «HezakonHast pyOka JIECHBIX HACaXKISHHUID IO CIIOCO0Y
NPECTYIUICHHUS U MOKET PacCMaTPHUBATHCS KaK CIIOCO0 COKPBITUS Pe3yJIbTaTOB MPECTYIHOW AesTeNbHOCTH. boree
TOT0, KaK OTMEYAIOT OTJCNIbHBIC yUEHBIC-KPUMHHAIUCTHI «OOJBIIMHCTBO MPECTYMHUKOB (67,5% — coriacHo mpo-
BEJICHHOMY €I0 HCCJICZIOBAHMIO), COBEPIIMBILINX HE3aKOHHYIO PYOKY Jieca, IMEIH YMBICENI Ha MPOJAXy MOXHUILIECH-
HOT'O, B TOM YHCIIE Pa3IMYHBIM KOMMEPYECKUM (pHUpMaM, MPH STOM TOPTOBIS CHIPHEM CTAHOBHJIACH JUIS HUX HC-
TOYHHKOM 3apaboTka, HOCHJIa CHCTeMaTHdecKuil xapaktep» [3]. Mcxoas M3 3TOro MOXHO CKaszaTh, YTO JaHHAs
rpymiia NpecTyICHNI HAHOCUT BpeJl KaK 3KOHOMHKE, TaK U 3KOJIOTHH.

U3 Bcero BeILIECKAa3aHHOIO, MOJIAraeM, YTO Ui TOTO, YTOOBI OTHOCUTH MPECTYMJICHUE K SKOJIOTMYECKUM B KpU-
MUHAJIMCTUKE HE CTOUT OrPaHUYMBATHCS pamkamu riaBsl 26 YK P®, mpu 3ToM cieayer yuuTHIBaTh XapakTepu-
CTHKY CTI0C00a TPECTYIUICHHUSI.

B nenom cnoco0 mpecTymieHus ciexyeT MOHMMAaTh KaK «CHCTeMY OOBeAMHEHHBIX €AMHBIM MPECTYIHBIM 3a-
MBICJIOM (IUI1 HEOCTOPOXKHBIX TPECTYIUICHUH — €IUHBIM OTHOIIEHHEM K TOCIEICTBHAM) ACUCTBHN MPECTYMHUKA
(ero coy4acTHHUKOB) MO TOJTOTOBKE, COBEPILIEHUIO U COKPBITUIO MPECTYIUICHUS, NeTEPMUHUPOBAHHBIX YCIOBUAMU
ero oO0CTaHOBKH, OOBEKTOM (IIPEIMETOM) MOCATaTeNIbCTBA M NCUXO(PHU3HOIOTHYECKUMH CBOMCTBAMH JINUHOCTH,
NPEACTABISIOUINX COBOKYIHOCTD MPUEMOB, OPYAUH, CPEICTB U HAXOIIIIMX CBOE OTpaKeHHE B OOBEKTHUBHOH pe-
AIBHOCTH B BHJIE CIIEIOB, 00yCIaBIUBAIOIIAS METOUKY €r0 pacciie/IOBaHUsl U CTAHOBJICHHUE PETPOCIIEKTUBHON MO-
JIEA COBEPIIEHHOTO TpecTyIuieHus» [2, c. 171-173]. Bce skomornyeckue MpecTyIUICHUS TPOUCXOMIAT B OKPY-
JKaroIel cpesie W MoCsraroT Ha IPUPOTHYIO cpely. Y CIOBHO CIOCOOB! 3KOJIOTHUECKUX MPECTYIUIEHUI OTAeIbHbIE
YUYCHBIC JICJISAT Ha CBS3aHHBIC C H3BATHEM ITPUPOTHBIX PECYPCOB, U HE CBSI3aHHBIC C HUM [4, ¢. 22-24].

[Ipu coBepieHNN YKOJOTHIECKUX MPECTYILICHUH JODKHOCTHBIME JIMIAMU M paOOTHUKAMH NPEANIPHATHI CIIO-
€00 COBEpIIECHUS] MOKET BBIPA)KaThCs B: J1au€ HE3aKOHHOTO YCTHOT'O WJIM NMUCHMEHHOI'O NPHKa3a; HCIOIb30BaHUU
MPEINPUATHSIMU HEMIPUTOTHBIX PECYPCOB; HCIIONB30BAaHUH 3€MeENb HENpeAHa3HAYSHHBIX JJIS 3aXOPOHEHHUS OTXO-
JIOB.

Ecnu e 3TOT 4esnoBek He 00JaaeT CrelualbHBIMK OJTHOMOYMSMH B cepe NpUpOa00XpaHbl, TO Crocod co-
BEpLICHUS MPECTYIUIEHUs] HauOoJiee 4acTo BBIpAXKAeTCs B BUAE: 3arps3HEHUS] BOAHBIX PECYpPCOB, PYyOKe JECHBIX
HaCaXJICHUH U TIpoyee.

Kak MOHO 3aMeTuTbh, CIIOCOOOB COBEPILIEHHS PacCMaTpUBaEMON TPYMIbI MPECTYIUIEHUH MHOXKECTBO, YTO IIO-
Ka3bIBa€T HaM CIIOKHOCTH COJCPIKaHUsI MOHATHS «IKOJIOTHUECKOE MPECTYIIICHHUE.

N36paHHbIil TUIIOM CIOCO0 YKOJIOTHYECKOTO TPECTYIUICHHS JETEPMUHHUPYET TUITHYHBIE JUI HETO Cjedbl Mmpe-
crymiienus [5, c. 504-509]. B qaHHOM ciydae MO HUMH CIIEAyeT MOHHUMATh JIFOObIe W3MEHEHHUSI OKPYIKAIOIICH
NPUPOIHON Cpelibl B pe3yIbTaTe COBEPIICHHUS B HEH KOJIOTUYECKOro npecTyruieHust. Ciaespl MOryT OBITh Pa3HO00-
pas3Hble: BHIOPOCH TOKCUYECKUX BEIECTB B BOJHBIC OOBEKTHI; HCTPEOICHUE PEIKUX KUBOTHBIX; TIOXKAPHI 110 BHHE
YeJIoBeKa ¥ MHOTOE JIPYToe, YTO TaKKe HEeCEeT B cede MPeCTYIHbII XapakTep.

[lonBonst UTOr M3 BCEro BBIIECKA3aHHOTO, C YUETOM CBEJCHHH O COAEP)KAaHMM TUITUYHBIX CIIOCOOOB MpPECTYI-
JieHns, 0OCTAaHOBKU M XapaKTEPUCTHK JINYHOCTH MPECTYITHUKA, MOKHO CKa3aTh, UTO «IKOJIO2UYECKOe npecmyn.ie-
HUe — 3mo npecmynieHue, ekouaemoe 6 2uagy 26 «Ixonozuveckue npecmynienusy, 1bo Hauweoulee OmpadceHue
6 unvix enagax YK P®, npuuunsiowjue eped okpydicaiowjeli cpede u obuecmesy, cogepulaemoe ¢ usbAmuem npupoo-
HbIX pecypcog unu 6e3 maxKogozoy.
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KOPIIOPATUBHASI MOJAEJIb IIYBJINYHBIX FOPUINYECKHUX JINL]
B 3APYBE’KHOM U POCCUHUCKOM 3AKOHOJATEJIBCTBE

KocaueBa A .H., crapmmuii npenogasareJib,
Copoxuna E.B., crapmmii npenogaBartes,
Duinan YIMypPTCKOIro rocyiapcTBeHHOr0 YHUBepcuTeTa B I. BoTKuHCKe

AHHomauus: Haubonee 8ANCHOU NPABOBOU HOPMOU OpeaHU3AYUU NPEONPUHUMAMENTLCKOU OesiMelbHOCU 6
COBPEMEHHOM MUpe SIAemcs KOPRopayust, No3e0asiouds 00beOuHums Kanumaibl MHONCECMEA 6KIAOYUKO8 C
Yenvio Co30aHUs CAMOCMOAMENbHO20 YYACMHUKA 2PAXNCOaHCKo20 obopoma. 3HaueHue 00beOUHeHus cul u
B03MONCHOCTEU YUACMHUKOS, UMEN0 He MOJbKO OISl YACMHBIX JuY, HO U 0 2ocydapcmea 6 yeiom. Ocoboe
3HQuUeHue Ol  paA3eumusi KOpPNnopamueHo2o cekmopa Poccuu umeiom npobiemvl  CO8EPUICHCNBOBAHUSL
20CYOAPCMBEHHO20 — Pe2yIuUposanust  KOPHOPAMUBHO20 — CEKMOpA  HAYUOHANbHOU  dKoOHOMuku. IIpobrnema
COBEPUIEHCBOBAHUSL 0OOCMPAEMCsL 6 C63U C HeOOCMAMOUHOU PA3PAOOMAHHOCIbIO 6 HAYYHOU JUumepamype
MeopemuyecKux U Memooo02ULecKUx 0NpPocos8 0 0esmeabHocmu nyonudnsvlx kopnopayuil. leavro uccredosanus
A67I51eMCst NPogedeHe KOMNIEKCHO20 AHATU3A 3AKOHOOAMENbHO20 PecyIupo8anusi KOPHOPAMUSHOU Mooenu
nyoOauuHbIX fopuoudeckux auy 6 Poccuu u zapybesicnvix cmpanax. Mzyuenue ucmopuu pazeumusi akyuOHepHbIX
obwecms 6 3apybedicHvlx cmpanax. Bosnuknosenue opeanusayuii 8 /lpesnem Pume u /[pesneil I peyuu. Cpasnenue
Dpanyysckoeo nooxooa 6 pezyIuposanul OesmenbHOCHU NYOIUYHBIX OP2aHU3AYULL C  AH2IOCAKCOHCKUMU
2ocyoapcmeamu. 3Havenue Uccied08anus 8 NpoGedeHUU OYeHKU pe3yibmamos pegopmul enasvl 4 I pascoanckoeo
xodexca Poccuiickoii ¢edepayuu, ommeuenvt nHedouemvl uzmenenuii 2014 cooa. Hccnedosarno monkosauue
HOHSIMUSL «KOPROPAYUSLY 8 COBPEMEHHOU POCCULCKOU OOKMPUHE, NPeOCmABeH 6bl800, Ymo Nood KOPnopayusmu
cnedyem NOHUMAMb MOILKO X03sticmeeHHble obujecmsa. B Poccuu monvko axyuoneprvle obwecmea cnocobmvl
BbICTYNAMb ONMUMAILHOU (POPMOTL 0115t yuacmust NYOIUYHO-NPABOB020 0OPA308aHUSL 8 KOPHOPAMUBHOM CEKmope.

Knrouesvle cnosa: axyuonepnoe o006ujecmeo, KOpROpaAmueHas MoOeib NYOIUUHO20 HPUOUUECKO20 JuYd,
KOpRopayuu, nyoiuyHoe aKkyuonepHoe 0ouecmeo, nyoiuuHble KOpnopayuu, nyoauuHsle iopuouieckue iuya

CORPORATE MODEL OF PUBLIC LEGAL ENTITIES IN
FOREIGN AND RUSSIAN LEGISLATION

Kosacheva A.N., Senior Lecturer,
Sorokina E.V., Senior Lecturer,
Udmurt State University in Votkinsk

Abstract: the most important legal form of business organization in the modern world is a Corporation, which
allows combining the capital of many investors in order to create an independent participant in civil turnover. The
importance of combining the forces and capabilities of the participants was not only for individuals, but also for
the state as a whole. Of particular importance for the development of the corporate sector in Russia are the prob-
lems of improving state regulation of the corporate sector of the national economy. This problem is aggravated by
the lack of development in the scientific literature of theoretical and methodological questions about the activities
of public corporations. In this regard, it becomes necessary to study foreign and domestic experience of state influ-
ence on the development of the corporate sector.

The purpose of the research is to conduct a comprehensive analysis of the legal regulation of the corporate
model of public legal entities in Russia and abroad. The methodological basis of the research is the general scien-
tific analytical method of cognition and private scientific methods based on it: system-structural, technical-legal,
formal-dogmatic, comparative-legal. Study of the history of the development of joint stock companies in foreign
countries. The emergence of organizations in Ancient Rome and Ancient Greece. Comparison of the French ap-
proach in regulating the activities of public organizations with the Anglo-Saxon states. The value of the study in
assessing the results of the reform of Chapter 4 of the Civil Code of the Russian Federation, the shortcomings of
the changes in 2014 are noted. The interpretation of the concept of "corporation™ in the modern Russian doctrine is
investigated, the conclusion is presented that corporations should be understood only as economic societies. In
Russia, only joint stock companies are able to act as the optimal form for the participation of public law in the cor-
porate sector.

Keywords: joint-stock company, corporate model of a public legal entity, corporations, public joint-stock com-
pany, public corporations, public legal entities
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Kopmopanmu kak Hanboree MOMyNApHBIE OPraHW3AlMOHHO-IIPABOBBIE (OPMBI XO3SUCTBEHHOW AEATENbHOCTH
MIPEJICTABIIOT COO0H CONMaIbHO-TIPaBOBOE SIBIICHUE, aKKyMYJIUpYIoIlIee B cebe maBHue Tpagunun. UToObI TOHATH
MIPaBOBYIO MIPUPOAY 3TOTO HHCTUTYTA, IIeJIeco00pa3HO OOPATUTHCS K HICTOPUN €T0 CTAHOBIICHUSI.

Kak mpaBuio, B nuTepaType OTMeUaeTcs, YTO MepBbIe 3a4aTKu KOpropauui HaOmogaoTces B mpaBe JpeBHero
Puma. IIpu 5TOM HY)KHO UMETh B BHIY, YTO JJaHHAs MMO3HMLUS HE SIBISICTCS] €MHCTBEHHOW B CBoeM poje [5, c. 252].
B wactHOCTH, TakKe MOKHO BCTPETUTH TOYKY 3PEHHS O TOM, YTO T€ K€ MPEATIOCHUIKH IS PAa3BUTHS KOPIOPAITHIA
osuu B [peBueii 'pernu [4, c. 109]. Tak, cBoOOa NEATSILHOCTH TPaXKiaH, pa3BUTUE MOPCKOW TOPTOBIIH, peMecia
uMmenu mecto U B [peBHeil I'peunn. OHAKO KaKUX-TO JOKYMEHTAIBHBIX TTOATBEPKACHUH 3TOM MO3UIMK OOHApY-
JKEHO He OBLIO.

MO>KHO BBIJIEIUTH HECKOJIBKO 3TAloOB Pa3BUTHs Kopriopaluii B [[peBHem Pume:

1) [osiBneHne TOProBHIX TOBAPHIIECTB HA OCHOBAHUH J1OTOBOPA (OIM3KOT0O K JOTOBOPY MPOCTOTO TOBAPHUIIIECT-
Ba). OHM TIPECTABISIIN CO00 00BETMHEHHSI YYACTHUKOB M MX MMYIIECTBA, HO 0e3 MOSsBICHUS HOBOTO CAMOCTOSI-
TETBHOTO CyObekTa mpaBa. K HIM OTHOCHINCH pa3HOOOpa3HbIE COI03bI PEMECICHHUKOB, OObEIMHEHNS B3aUMOIIO-
MOIIH, 0OBEANHEHHST OTKYIIIIUKOB U T.A. MIHa4Ue roBops, TOProBO€ TOBAPHILECTBO MPEACTABISIECT cOOOW JHUIb CO-
BOKYITHOCTb 3THX TOBAPHILECTB, HO 0€3 00beAMHEHHSI UX B €IUHOE JHUIIO.

2) IosiieHre 060COOICHHOTO CYOBEKTa MpaBa, B YaCTHOCTH TOPOACKUX obmmuH (municipi). Ha ganHowm srtare
Pa3BUTHUS BBIIETSAETCS YK€ UX UMYIIECTBO, OHU HECYT CAaMOCTOSTENIbHYIO OTBETCTBEHHOCTh M CAMOCTOSTEIBHO MO-
TYT BBICTYIIaTh B TPAXKJAHCKOM 00OPOTE OT CBOErO MMEHH, B TOM UYHUCIie 00pamarhesi B CyJeOHbIe OpraHbl s 3a-
IIUTHI CBOMX TIpaB. B nanpHElIeM Ha MpaKTUKE NaHHOE PEryIUpOBaHHUE PACIIPOCTPAHSETCS] Ha YacTHBIE 00beIu-
HeHus. VIMyIecTBO y9acTHUKOB OTAETSETCS OT UMYIIECTBA KOPIOPAINH, OTJAENSIETCS OTBETCTBEHHOCTh, ITOSBIIS-
I0TCS CHIelIMajIbHbBIE MPEACTAaBUTEINH, a B JAIbHEHIIIEM U OpraHbl yIpaBIeHHUs.

B T0 e BpeMsi, KaKk 1 MHOTHE HHCTUTYThI PUMCKOTO MIpaBa, KOPIOpaluy He UMEJIH YeTKUX omnpeneneHuit. Ot-
METHM, YTO HE OBUIO M KOHKPETHOH NeWHUINH IopHIudYecKoro ymna. [loHuMaHrne CYIIHOCTH KOPIIOpanui BO
MHOTOM 3aBHCENI0 OT MPAaKTUUYECKON NesSTebHOCTH MIPETOPOB, KOTOPBIE PETryIMPOBAIN TE WIM HHbIE OTHOILIEHUS B
CBOMX JJIUKTaX.

Crnenyer oOpatuTh BHUMaHUE Ha pa3BuTHe Kopnopauuii U B Cpennue Beka. B CpenHeBekoBbe HE OBLIO Takon
cB00OMBI, Kak B Pume mimu ['pertun. JlaHHBIN MCTOPUYECKUH TTepHO] OTIINYAICs (peoaanbHON pa3ipoOIEeHHOCTHIO.
Toprosoe cociioBue Ha TOT MOMEHT elé He ChOPMUPOBAIOCH. Pa3BuTHe Kopriopaluii ObLJI0 HOCHIIO TOYCUHBIN Xa-
paxtep. [IpomrocTpupyem ckazaHHOE Ha CIEIYIOIIUX MPUMepax:

1) HosBusroress MykoMonbHble 00beanHeHus Ha ore @pannuu (XVII B.). OHM cTpouich Ha maeaBbIX Haya-
nax. BeicmiM opranom Obuto obtiee cobpanue nmamupkos. [IpenycmarpuBaiach BO3MOKHOCTb OTUYXKICHHS JaH-
HBIX 1AEB.

2) Uropusie ToBapumiectsa B ['epmanun. OHM CTPOMIIMCH Ha MaeBhIX Havanax (mail Ha3bIBaJcs «kykcay). C Ha-
JMYUEM Tasi CBSA3BIBAJIOCH PABO HA yYacTHE B BHICIIMX OpraHaX JaHHBIX TOBAPHIIECTB.

3) Mopckue ToBapuIecTBa. X CyIIHOCTHBIM OTIMYMEM OBbUT JIOKaJIbHBINH XapakTep. KpoMe Toro, ux mestemns-
HOCTB TIPEKpaIlaiach Mociie OKOHYaHHUS KaKOH-THO0 MOPCKOM SKCITEAHIIHH.

4) I'eny»3cKHe MaOHBI — CIIEIUANIbHBIE 00beAMHEHNS KpeauTopoB B Mtanmmu. CHadana oHO OBLIO IPUHYIUTETh-
HBIM, TIOTOM JI0OpOBOJIbHBIM. VX TOsiBIIeHHE OBLTO 00YCIOBICHO TEM, YTO HTANBSIHCKOMY rOCYyIapCTBY Ha TOT MO-
MEHT HE XBaTano (pMHAHCOBBIX PECYpCOB Ha BEACHUE 3aXBaTHUYECKUX BOMH. BenencTBre 7aHHOTO 00CTOSITENBCTBO
roCyJapcTBy NPUXOAMIOCH HAXOIWTH 3a€MIIMKOB, KOTOPBIE COOMpalli HAJIOTH C rpaxaaH. B pesynprare ¢ 3THX
HAJIOTOB yJIaBAJIOCh TIOJTy4aTh MPUOBLIB, a B TallbHEHINIEM BO3BPAIIATh 3Ty 3aJI0JDKEHHOCTb.

Oco0oe 3HaveHWe JUIsl Pa3BUTHS KOPIIOPAIMA MMENO TOSBICHUE KOPIOPATUBHBIX OOBEJIMHEHHH B AHTIUH H
lomnanguu: DKOHOMUYECKUMH TPEATIOCHUTKAMH AJIsl TOTO OBUIO pa3BUTHE MOPCKOM TOPrOBJIM, BKIIIOYAs BO3HUK-
HOBEHHE KOJIOHHAJIBHBIX OTHOIICHHH.

OO0benuHEHNE KanuTaja B AHMIMHA W [ OJIaHANM TTPOUCXOAMIIO JOCTATOYHO cruemnududecku. Mimennuch Hera-
TUBHBIE SIBJICHUSI, KOTOPbIE MEIIaJI MOPCKOW TOPTOBIIE: TUPATCTBO, & TAK)KE MOPCKHE BOMHBI C IPYTUMH rocyaap-
ctBamu. ['maBHBIM KOHKypeHTOM ['oynanaum W AHIIMM Ha JaHHOM HCTOpUYecKoM dtare Obuta Vcnanws. s
obecrieyeHusT YCIeNIHOCTH W 0e30MacHOCTH TOPTOBJIM (ITOMHUMO TIOTOJIHBIX YCIIOBHH) TpeOOBAIOCH CHApSDKEHHE
0osbIKx KapaBaHoB. ClieZI0BaTEIbHO, BO3PACTAIN MOTPEOHOCTH B O0bEIUHEHUSX OOJIBIIONO KOJIMYECTBA JIMI] U UX
JICHEKHBIX PECYPCOB.

B Anrmuu B 1496 1. Obuta ocHOBaHa Poccuiickas kommanus. JlaHHas opraHu3anus 3aKIi0UMIa COTJIAIICHHIE C
pycckuMm mapeM MBanom IV «'po3ubiM» 0 Toprosie ¢ Poccueir. Takum 06pa3oM, MOXKHO TOBOPHTH O TOM, YTO
JTaHHasi KOMITAaHUS CcTaja MEePBOM KOPIIOPATUBHOW OpraHM3alHel, KOTopas MOJydusia MpaBo TOProBaTh KaK camo-
croarenbHbId cyOsekT. B 1600 r. mosBisiercss bpuranckas Oct-Uuackas kommanus. OHa ObLIO co3laHa Jyist TOp-
roBimm ¢ Muaueit, Ho Obuta npusHana Koponeroit Aarmuu numb B 1613 1. MHade roBops, B AHTIINHU, B OTINYNC OT
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lonnanguu, THAMATHBA 110 CO3AAHUIO KOMIIAHUU UCXOAMIIa UMEHHO OT YacTHBIX JIHII, 0€3 N3AaHus ClIeHaIbHOTO
aKTa rocyaapcraa.

B nanpneiimiem, mo ananoruu ¢ Oct-UHackoit kommanueit, coznatorcs [lyputanckne, MoCKOBCKHE KOMITaHUH.
Onu ObUTH CO3/aHBI [0 aHAJOTMU C COBPEMEHHBIMU XO3SHCTBEHHBIMH oOuiecTBamu. [losiBisieTcs MOHATHE «aK-
UU», ¢ KOTOPBIM CBs3aHa YacTb JaHHOM KommnaHud. Kpome TOro, mosBISIOTCA M CaMOCTOSITEIbHBIE OPraHbI
ynpapneHus. V3Ha4aapbHO ONMH YyYaCTHHK MMEJ OAMH TOJIOC HE3aBHUCHMO OT KOJIMYECTBA aKIMH. AKLIUM MOTJIH
CBOOOJHO OTUYKAAThCs. B 3T0T ke mepuoz Gopmupyercs neTaabHOE PEryIMpPOBaHHE OPTaHOB YIIPABICHUS U T.1I.

M3HavyanpHO rocyapcTBO HE BMEIIMBAJIOCh B AEATENBHOCTh JaHHBIX KoMnaHui. OHAKO B pe3yibTaTe TaKOro
HEBMEIIATEIbCTBA MOSBISIFOTCS HETaTHBHBIE TTociencTBus. Hanmpumep, B 1654 r. 6b1U10 3aperucTpupoBaHo yxe 00-
nee 4 000 xommanuii. OTCYTCTBOBaIM Kakue-THOO TpeOOBaHHS K YCTaBy, YTO MPHUBEIO K CIEKYJISTHBHBIM KOMIIa-
HUSIM, TaK Ha3bIBAGMbIM «MBUIBHBIM MY3bIpSIM». MHBIMH CIIOBaMH, CO3[aBajMCh KOMIAHHH, KOTOphIe HE ObLIH
oOecrieyeHbl HU (prHAHCAMM, HU YEJIOBEYECKUMH pecypcaMy AJIs BeACHHUS HOPMAIbHOM XO3SHCTBEHHOH IesTelb-
HOCTH.

B 1820 r. 6bu1 ipuHsT 3aKoH «O MBUIBHBIX MY3BIPSAX», KOTOPBIN CYIIECTBEHHO OTPaHUYMII CO3/IaHUE U CBOOO/I-
HOE OTYYKIeHHE akiuil. JIaHHBIi 3aKOHOATEIBHBIN aKT ObIT OTMEHEH b B 1925 1. [3, ¢. 154].

AHanornyHO AHTIIUM KOPHOPANUX pa3BUBAIUCH U B ['oianauu. ['TaBHEIM OTIMYreM OT AHIIIHU 37eCh OBLIO
TO, YTO TepBas Kopmopauusi Oblia CO3[aHa 10 WHHUIMATHBE rocyaapctBa. B uactHoctH, peup uaer o6 Ocr-
Wunckoii komnanuu 1642 r. OcoOEHHOCTAME Pa3BUTHSI TOJUTAHACKUX KOPHOPAIiA ObIITH HaJHMYHe CBOOOIBI OTUY-
JKACHUS aKLUH, OTCYTCTBHE OTBETCTBEHHOCTH IO AOJraM M T.A. 3eCh TaK K€, KaKk U B AHIJIMH, CyLIECTBOBaja
mpobiieMa co 3J0YHOTPEeOICHUAMI KOPIIOPAaTUBHON (POPMOIT IOPHINIECKOTO JIniia. bricTpoe pa3BUTHE KOMIIAHHMA
ObLTO 00YCTIOBIICHO TEM, YTO, TOMHUMO POCTOBIIMYECTBA, OTCYTCTBOBAIM WHBIE CPEICTBA PA3BUTHUS KamuTama.

Bo ®panuuu, B otianure o AHIIUH U [ojutananu, He ObLIM TaK CUIIBHO Pa3BUTHI MOPCKHE OTHOIIEHHS. 311ECh
VMHHULIMATHUBBI CO3aHMUsI KOMITAHUH NCXOIUIHU OT rocynapctBa. CTOUT OTMETUTb, 4TO BO PpaHIMK IEPBbIE MOMIBITKH
€0311aTh MMOJOOHBIE KOMIIAHWH TTOTEPIIETH HEYAady, IIOCKOJIbKY HAMEUEHHBIE MOPCKUE SKCIICAUIIUN HE COCTOSUTUCH.
BriocnenctBun GpaHIly3cKOMY rOCyIapCcTBY BCE-TaKH MOJyYHIIOCH CHAPSIIUTH HECKOJBKO Kopabiel M OTIIPaBUTh
UX B MOPCKYIO 3KCHEIUIIMIO, OJHAKO Ha3aJ OHU HE BEpHYJHCh. TakuMm oOpa3oM, pa3BUBAaTh KOPIOpPALMH 4epe3
cepy MOPCKOH TOProBix y GpaHIy3CKOro rocyAapcTBa HE MOIY4HIOCh.

I'epmanust He ObUTa 3aMedeHa B KOJIOHUAIBHBIX IKCIIAHCHAX, MOPCKOW TOProOBJIeH 3aHUMallach KpaiHe Malio.
Ota cTpaHa He ycresa Moy4acTBOBaTh B pasjelsie MUpa Ha KOJIOHWU. Bee cuiibl Obli OpolieHbl Ha BHYTPEHHIOKO
KOHOMUKY. BcenencTBue sToro mossieHrne Kopnopauuii Oblio 3atopmokeHo. [1oaToMmy mpHXOoAMIOCE UCTIONB30-
BaTh Y€ c(DOPMHUPOBAHHBIN OMBIT 3apyOexkHbIX crpaH: ['omnananu, Auriauu, ©pannun. B 1843 r. B ['epmanun
6nuT0 Beero 829 kopmopanuii (Torma kak B Aurimu B 1642 r. yxe 4 000). Hemernkuii 3aKk0HOATENh H3HAYATHEHO
BBEJI HEOOXOAMMOCTh IOJIYYEHUS CHEIMAIbHOTO Pa3pellieHrs] Ha CO3AaHue KOpPIOpauuil, OJHAKO BIIOCIEICTBUU
OHO OBLIO 3aMEHEHO Ha SIBOYHBINA MOPsANOK. JanpHeimuii nepexo Ha MaHy()akTypHOE W MPOMBIIICHHOE MTPOH3-
BOJICTBO TAKXKE€ CTaJl OJJHON M3 MPEANOCHIIOK 00bEAMHEHHUS KanuTala U Co3Janue Kopropaiuii B ['epmanuu.

B CIIIA Takxe nmenach onpejaeieHHas crequdrka pasBUTHs IPABOBOrO PeryIMpOBaHus Kopropauuid. Jannas
cneur(uKa MposBIsIIACH B CIEAYIOIIEM:

1) Ha tepputopun CIIIA cHayaia yqacTBOBaJId B TOPTOBJIE B OCHOBHOM aHTJIMICKHE KOMITaHUH. CBOU XKe KOM-
MaHUH CO3JaBaJIMCh TI0 HOPMaM aHTJIMHCKOTrO MpaBsa.

2) Ilocne Boiinbl 3a He3aBucuMocTh 1775-1883 rr. mponuio JocTaTouHOE KOJUYECTBO BPEMEHH, MOKa CO37a-
JUCHh COOTBETCTBYIOIIME MPEANOCBUIKH Ui pa3BuTus Kopropaiuii. [Ipu satom B CIIA, B oTiimume OT Apyrux
CTpaH, B pe3yJibTaTe npowu3olieiei BoiiHbl 32 HE3aBUCUMOCTh, HE ObLIO MIOMEIIMKOB U JIBOPSIH.

3) Coznanue M JeiicTBUE KOPHOpAaUUi OCYIIECTBISUIOCH OTAEIBHBIMH IITaTaMH. DTO CO3JAJI0 KOHKYPEHIHIO
MeX]ly IITaTaMH | JINLAMH, JKeJIafoIMHU CO3AaTh COOTBETCTBYIONIYIO KoMnanuio. Clie10BaTeIbHO, BCE MBITAINCH
€03/1aTh HanboJee BBITOAHBIE YCIOBUS co3anus Komnanuy. OTnnamics mrat JlenaBip, TOCKONBKY HMEHHO B HEM
OBUIO cO3/1aHO HanboJjiee MPOTrPECCUBHOE € TOUKU 3PEHUS Pa3BUTHS KOPIOPALIMil 3aKOHOJATENbCTBO.

4) OrpomHbIe PACCTOSHHUS MEXAY IITaTaMd. JTO ObUIO 00YCIIOBIEHO HEOOXOANMOCTBIO CTPOUTENILCTBA AOPOT,
MOCTOB H BBITIOJTHEHUS] MHBIX CTPOUTENLHBIX TOAPSJIOB, JUIsl peaIM3alliii KOTOPBIX TpeOOBajIoCh 00bEMHEHHE Ka-
nUTAaa.

B Poccuu nepBbie maru-monsITKM M0 BHEAPEHHUIO 3apyO0eKHOTO ONbITA TOSBUIIMCH JIMIIb MPH AWHAcTUH Poma-
HOBBIX. [lepBbIii MPoeKT ObUT MPHHAT HpH Hape Ajnekcee Muxaitnosuue PomanoBe, HO He ObLT peanu3oBan. [lep-
BbI€ IOMBITKU peanu3aluu OblIM NpeanpuHsTel ero cbiHoM llerpom |. Ho, HecMOTpst Ha ero sxesnaHue BHEAPHUTH
3apyOeKHBIN OIBIT, HECMOTPSI HAa aKTMBHOE MPOBEAEHHE peopM, B OCHOBHOM MHOTHE MU3MEHEHHUS B IIPaBOBOM pe-
TYJIUPOBAaHUM HPEAIPUHUMATEIBCKOTO CEKTOpAa B OCHOBHOM HOCHJIM «KOCMETHYECKHiID» xapakrep. To ke camoe
KacaJloch U MOsIBJIEHUs] KOMIIaHUH. [IepBbIM 3HAUMMBIM IPOEKTOM B 3TOH 00JIACTH MOXKHO CUUTATh COIJIAIIEHUE O
toproiie ¢ Kutaem B 1739 1., ogHaKo OH Tarkke HEe ObUI pealn30BaH.
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[lepBoii peanuzoBanHON KomIaHuel B Poccuu cienyer cuuTarh pocCHHCKO-KOHCTAaHTHHOMOIBCKYIO TPanoo0-
pasyromyro kommanuto 1775 r. OHa Oblia co3ana rocy/1IapcTBOM, HO 110 MHUIIMATHBE BEHEIMAHCKUX KYTIIIOB.

BTopoii koMImanueli cTaio MOSIBICHHE POCCUHACKO-aMEPUKAHCKONM KoMIaHuH B 1798 r., koTopast B 9aCTHOM TI0-
psiake ocBomna AJsicKy, noctpouna ¢opa B Kamudopaun, 3acenuna teppuropuio KannpopHun v Havana 3aHu-
MaThbCsI TaM CEJIbCKUM XO03sHCTBOM [ 1, ¢. 64].

B 1807 r. 6611 puHsaT Manudect 0 1apoBaHUHM KyIEUeCTBY HOBBIX BBITOJ M CITIOCOOOB pacIpOCTpaHEHHS TOP-
TOBBIX MPEANPUATHI, B COOTBETCTBUHU C KOTOPBIM 3aKPEIJIUIOCHh MOSBIEHHE TOPrOBBIX TOBApHUILECTB. B aTOM mpa-
BOBOM JIOKYMEHTE Ha3bIBAIUCH TPU (OPMBI TOBAPHILECTBA!

1) IToHOE TOBAPHIECTBO;

2) ToBapuimecTBo Ha BEpE;

3) ToBapuIeCTBO MO y4acTKaM (aKIIMOHEPHOE OOIIECTBO).

K 1864 r. B Poccwuiickoii nmnepun HacunThiBanoch 218 xommanuii. B xonie XIX — Hagane XX B. moiydaroT
AaKTUBHOE pa3BUTHE aKLMOHEpHbIe oOmecTBa. [Ipu 3ToM co3znaercs MHOro 0aHKOBCKHMX KOMIIAHWUH, pa3BUTHE KOTO-
PBIX KOppeKTHpyeTcs BeieAcTBre Hadana [lepBoit MupoBoii BoitHbl B 1914 1. iIMeHHO B pe3ynbpTaTe 3TOro MCTO-
pudeckoro cobbiTus B Poccuiickolt nMmnepun MpoUCXOAMT CHaj U MepepacnpeeeHue KanuTaia B 03y KoMIIa-
HU, KOTOpPBIE 3aHUMAJINCh TOCYAAPCTBEHHBIMU 3aKa3aMU.

B ¢espane 1917 r. B cBs3U C PEBOIIOMHUOHHBIMU COOBITUSIMH MTPUOCTAHABIUBACTCS JIESTEIBLHOCTD yXKe NeicT-
BYIOIIMX KoMmImaHuil. B okTsi0pe 1917 r. BenencTeue nepexoaa BIACTU K OOJBIIEBUKAM MIPOUCXOUT HAIIMOHAN3a-
11 0aHKOB, a 3aTEM U OCTAIbHBIX KOMIIAHUH.

B mepuon HOIla mpunammaercs ['paxkmanckuit komeke PCOCP 1922 r., B koTopoM OBIJIO BBEJEHO MAEBOE aK-
UOHEPHOE 00IIEeCTBO, KOTOpOE ObLIO OJIM3KO K COBPEMEHHON MOJENN aKIIMOHEPHOTo o0IIecTBa. JTO OBLIO MOJ-
poOHO pacnucaHo B CT. cT. 322-366. B nHauane 30-x IT. IPOMCXOIUT HOBBIIM 3Tall Hal[MOHAIM3AMH, KOTOpas 10
CYTH CTaBHT KPECT Ha pa3BUTHN 4acTHBIX Komnanuid B Poccun. C 3TOro BpeMeHH Ha TEPPUTOPHH COBETCKOTO I'O-
cyJapcTBa (yHKIHOHUPYIOT TOJIBKO TOCYAapCTBEHHBIE KOMITAHUH.

B xonne 80-x rr. Obi1 npuHAT psia 3akoHOB (Hanpumep, 3akoH CCCP ot 26.05.1988 Ne 8998-XI «O koonepa-
i B CCCP»). Ilpu pacnane CCCP 6bu1 Takke MPUHAT Psill 3aKOHOB, KIIIOYEBBIMH M3 KOTOPBIX CTanu I'paxiaH-
ckuii kogekc Poccuiickoii @enepannn (nanee — 'K PD), denepanpubrii 3akoH oT 08.02.1998 Ne 14-D3 «O6 obmre-
CTBax C OrPaHMYCHHOW OTBETCTBEHHOCTHIO», DeepanbHblii 3akoH OT 26.12.1995 Ne 208-D3 «O0 akMOHEpHBIX
oOrmiecTBax» 1 Ip.

B Hacrosee Bpemst B OOJIBIIMHCTBE CTPaH KOHTHHEHTAIBHON EBPOITBI KOPIIOPaTUBHBIN CEKTOpP 3KOHOMHUKH Xa-
pakTepu3yeTcsl HATMYWeM JTOMHHUPYIOIIETO COOCTBEHHHKA, IPH 3TOM OOJbINAsl 4aCTh KPYMHBIX MAKETOB aKIIMH
HaXOJUTCSA B PyKax Y3KOU IpyIIbl COOCTBEHHUKOB. B oTiHM4Ke OoT 3TOro, KOPIOpaTHBHEINM cekTop BennkoOpura-
HHUM XapaKTepu3yeTcs pa3apoOiIeHHON CTPYKTYpol coOcTBeHHOCTH. HecMoTpst Ha TO, UTO pa3inuus B CTPYKTYpe
COOCTBEHHOCTH MEXIly KOHTHHEHTal bHOW EBpomnoii m BenmnkoOpuranuel A0CTaTOYHO 3HAYUTEIbHBIC, B CTpaHaX
KOHTHHEHTAIbHOW EBpOIEI CyIIECTBYIOT pa3iuyusi B YUCICHHOCTH MyOIMYHBIX KoMIaHui. B wactHoctn, Cranau-
HAaBCKHE CTPAaHbl UMEIOT CaMYI0 HU3KYIO JOJIO KOMITaHHH, KOHTPOJIUPYEMBIX JOMHUHUPYIOIIUM COOCTBEHHUKOM, B
TO BpeMs KaK CTPaHbl HEMEIKOW IPYMIBl UMEIOT CaMYIO BBICOKYIO JIOJIIO.

Hccnemyst xopriopaTHBHBIN CeKTOp BenmukoOpuTaHWM, MOXXHO BBIJIEIUTH €ro IpobiiemMbl U ocoOeHHOCTH. B
9TOM CcTpaHe pa3InyaroT JABa BU/IA aKIIMOHEPHBIX OOIECTB: YaCTHBIE U IyOJHYHBIE.

YacTHple KOMIIAHUM aHAJIOTHYHBI HEMYOJIUYHBIM KOPIIOpAlMsAM, CYLIECTBYIOUIMM B Poccuu; OHM UMEIOT B CBO-
eM cocTtase OT JIByX 10 50 akmmoHepoB. [lyOnnyHast KoMIaHus SBISIETCA aHAIOTOM IMyONInYHON Kopropanuu. Yuc-
JIEHHOCTH €€ aKIIMOHEPOB HE JI0JDKHA OBITh MEHBIIIE CEMH YEJIOBEK.

XapakTepHBIM MIPU3HAKOM SIBJISIETCS TO, YTO 3HAYMTEIILHOE BPEMsI JOJIIO0 KOPIIOPATUBHOTO ceKkTopa BemnkoOpu-
TaHUHM COCTABJISIOT MyOJMYHBIE (TOCYOapCTBEHHBIE) KOPIOPAINH, NEATEIHHOCTh KOTOPHIX KOHTPOIUPYIOT MUHU-
CTepCTBaMHU.

3HAYNUTENIbHYIO TPYIILy COCTABISIOT OOBIYHBIE HETOCYAAPCTBEHHBIE KOPIIOPALNH, AJIs1 KOTOPBIX MPABUTEILCTBO
OBUIO W OCTaeTcs BIIAAEIBLEM aKUWH WM KOHTPOJHPYET WX KaKuM-HUOyAb apyrum crocobom. K Takoro pona
KOMITaHUSIM MOXXHO OTHECTH, Hampumep, «British Petroleum». Ctout ormernts, uro [IpaButensctBo Benukoopu-
TaHuK OBITO BamenbiieM 49% akuuii JaHHO#M Kommanuu 10 1979 . [6, ¢. 89].

Kopmoparusroe ynpasnenue BennkoOputaHuu 0CHOBaHO Ha MPUHLMIE €AWHOTO yrnpaBieHus. s KoMnaHuit
AHIIIMN XapakTepHa OAHOYPOBHEBas CUCTEMa OPTaHOB YIPaBICHHs. Tak OpraHaMy KOMIIAHUM ABIIIOTCS: TUPEK-
TOpa U CeKpeTapb KOMIIAHUH, a TaKkxke olliee coOOpaHHe aKIIMOHEPOB.

OpaHIy3CKUil MOIX0A K PEryJMpOBaHUIO ACATEIFHOCTH MYOJUYHBIX KOPIIOpAlMi TPaIuIMOHHO SBJsieTcs 00-
Jiee UMIIEPATUBHBIM, YEM aHTJIOCAKCOHCKMM. [IpenMyIecTBo B 3TOM Cilydae OTAAETCS YETKUM M JETaIbHBIM Ipa-
BUJIAM, PETYJIUPYIOIINX AEATEIBHOCTh KOMITAaHUM.
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B nameii crpane TepMUH «KOpIOpaus» MOABUICS cOBceM HenaBHO. Tak, B 2014 rongy Obia BBeaeHa cT. 65.1
IT'K P®, rae poccuiickuii 3aKkoHOAATENb PA3ACIACT IOPUANUYECKUE JIUIA HA JABA BUJA: KOPIOPATUBHBIE U YHHUTAp-
Hele. IOpunndeckne numa, YYaCTHUKH M YUPEAUTENH KOTOPBIX OONAgaloOT MPaBOM y4acTus (WICHCTBA) B HUX U
(hopMHUPYIOT KX BBICHIMIA OpraH B cooTBeTcTBHH ¢ [ 'K PD, SBISAIOTCS KOpIIOPATUBHBIM IOPUAMYSCKUM JIUIIOM (KOP-
noparusamu). K KoprnopaTuBHEIM OTHOCSTCS: KPECThSIHCKHE ((PepMepCKie) X035CTBa, X03HCTBCHHBIE TOBApPHUIIIE-
CTBa ¥ 00IIECTBA, TPON3BOICTBEHHBIE KOOIIEPATHUBEI H T.II.

CTOUT OTMETHUTD, UTO KPUTHKA YKa3aHHOM 3aKOHONATEIBHON HOBEILIBI MOSBUIACH MIPAKTUYECKU Cpasy IMocCIe ee
BBEJICHU. JTO OBUIO OOYCIIOBJICHO TEM, YTO JIF00as KIaCCU(UKAIUA JOKHA UMETh KaKyr-TO iejb. Llenb MoxeT
OBITH TNOO TIPAKTHYECKOW, TNO0 AOKTPUHAIHHOU. [IpakTiudeckas 1enp UMeeT MPaKTHIECKYIO JIOTHKY, a TEOPEeTH-
YyecKasi MIIeT KaKkue-TuOo OTIMYHUs B BBIAENsIeMOM BHae. B camoif 3akoHOmaTensHOM popmymupoBke cr. 65.1 'K
P® ectb onpeneieHHbIE HENOCTATKU. Y KAXKEM UX:

1) Xo3stiicTBeHHOE O0IIECTBO C OJHUM YYAaCTHHKOM — 3/1€Ch HET 00bequHeHns, coro3a. OH caM MPUHUMAET pe-
IIeHnus. 31eCh MOYKHO TOBOPHTH JIHIIH O HEKOTOPOM YYaCTHH, HO OHO HOCHUT €IWHOJMYHBIA XapaKTep, a 3HAYHT,
00beMHEHUS HET.

2) Hanmnuue oprana ympamicHHS. B XO3SMICTBEHHBIX TOBapHUINECTBaX OTCYTCTBYIOT CIICLIMATIbHBIC OpPTraHbI
ynpasieHns. MOXKHO CKa3aTh, 9TO 3/1eCh HE B ITOJIHOW Mepe MPHUCYTCTBYET YIpaBlIeHHEe, ECTh JTUIIb 00heTNHEHHE.

IloguepkHeM, UTO B OTEUYECTBEHHON NOKTPUHE CETOAHS HET €AMHOr0 IOHMMAHMs Koprnopauuil. B wactHocTH,
MO>KHO BBIZICNIUTH CJICTYIOIINE TTOIXOIBI:

1) Kopnopamust B mmpokoM cMEIcTie — JIF000e 00beTMHEHHE JIUI] HA OCHOBE WIEHCTBA, KOTOPOE MMEET CBOIO
IOPUINYECKYI0 POPMY U, COOTBETCTBEHHO, YI4ACTHUKOB. OCHOBHOM CMBICIT 3TOTO TOAX0/1a 3aKIIF0YAETCS B TOM, UTO
K KOPITOPAIUAM OTHOCSTCS He TOJIBKO IOPHIHYECKHE JINIA, HO U WHBIe 00henuHenus. Hexotopsie aBTops [2, ¢. 17]
TOBOPSIT, YTO 3TO 0053aTEIBHO JOKHBI OBITh SKOHOMUYCCKUE 00BEIUHEHHS. DTOT MOAXO0 HECKOJIBKO CY)KaeT, a ¢
JPYTOH — pacIupseT Moaxo/l (MOXXHO OTHECTH HE TOJNBKO IOPUINYECKIE JIUIA, HO M HHbIE OObEAMHEHNU).

2) Kopnopanus — m000€ IOpUANYECKOS JHI0. DTOT MOJIXOA HOCHT YTHIUTAPHBINA, YIOOHBIA XapakTep, IO-
CKOJIBKY JIMII, OCHOBaHHBIX Ha 00beIMHEHUH, ropa3no oombine. Hanpumep, U.C. IluTknHa TOBOPUT O KOPHOpAIIH-
X Kak BooOIIe 000 BceX FOPUINYECKUX JIMIaX. B Moib3y 3Toi KOHIETIINY MOXKET TOBOPUTH TO, YTO B TEX OPTaHH-
3alHsAX, KOTOPBIE SBISAIOTCS YHUTAPHBIME, IPUCYTCTBYIOT T€ YIIPABIEHYECKHE OTHOIICHHUS, KOTOPHIE CXOXH C OT-
HOIICHHUSIMH, MPUCYTCTBYIOIUMH B KOpropanusx. MHade ToBopsi, €CTh KOPIIOPATHBHOE IIPABO, a €CTh MPABO O
ropuandeckux unax. OgHako HY)KHO UMETh B BHIY, YTO B POCCHHCKOW JOKTPHUHE MPABO O IOPUAWYECKHUX JIUIAX
MPAKTHYECKU HUKTO HE BBIJICTISET.

3) Kopnoparust B y3KOM CMBICTIE — HCKJIIOUCHHE HEKOMMEPUYECKUX OPTaHM3aIliil U OCTaBIEHHUE TOJIHKO KOM-
MEPUYECKUX OpPraHu3alfii KaKk KOpropamui. TOT MOX01 HA0II0IaeTCs B JOCTATOUYHO OOJIBIIOM KOJHUYECTBE HAYY-
HO-TIPABOBBIX HCCIIEIOBAHUM, T/Ie SKOHOMUYECKasi COCTABIISIFOIIAS CUNTACTCS OCOOBIM MPUHIUTIOM (DYHKIIHOHHPO-
BaHUs Kopropauuii [7, c. 124].

Hymaercsi, Haubonee 1enecoo0pa3HbIM SBISIETCS MOAXO/, TJe K KOPIOopanusM HeOOXOAUMO OTHOCUTH TOJIBKO
XO3SIICTBEHHBIE O0IIECTBA, a TAK)KE XO3SHUCTBEHHBIE TAPTHEPCTBA, KOTOPHIE, OHAKO, MTPAKTHYECKOTO PUMEHEHHS
HE HAIUTA. DTOT MOJXOJ 3HAYMM TEM, YTO KOPIOPATHBHBIE OTHOIICHUS CIIEAYeT OTAENATh OT WICHCKHX OTHOIIe-
HUH, TTOCKOJIBKY OHH SIBIISTEOTCS 0O0JIee CIOKHBIME U UMEIOT MHYIO MIPaBOBYIO Ipupoy. O6 3TOM CBHAETEIHLCTBYET
UCTOPHs Koproparuii. Tak, TOIBKO MOSIBIIEHUE aKIIMOHEPHOTO 00IIECTBa CTAalI0 TEM KaTalu3aTOpOM U JABUTaTEIIeM
Pa3BHUTHS 3aKOHOJATEIHCTBA, KOTOPOE MPHUBENIO K MOSBICHUIO WHCTHTYTA IOPUIUYECKHUX JIUIl U €r0 Pa3BUTHIO B
coBpeMeHHOM oOopore. M Te u3MeHeHHs,, KOTOphIE MOSBJISIOTCS B I'PaKIaHCKOM 3aKOHOJATEIIbCTBE, CBS3aHBI C
W3MEHEHHEM HMEHHO TE€X KOPIOPATHBHBIX OTHOILICHHH, KOTOPBIC CYIIECTBYIOT B aKIMOHEPHBIX OOIIECTBaX.
HMeHHO B KOpIIOpAIMK B Y3KOM CMBICJIE CYIIECTBYIOT T€ HMHBECTUIIMOHHBIE OTHOIICHUS (TIOJIyYeHUE JTUBHJICH/IOB),
KOTOPBIE SBIIIOTCS OCHOBOW KOPIIOPATHBHBIX OTHOIIECHUH (TTOJIyIeHHE AUBUACHIOB, y9acTHE B ToJIocoBaHMM). Ha
HAaIl B3TJIAI, IIEJIECO00Pa3HO paccMaTPUBATh KOPIIOPATUBHOE MPaBO BO BCEX CMBICIAX (KaK B IMTUPOKOM, TaK U y3-
KOM), HO ITOJT CAMUMH KOPIIOPALIUSAMU CIIEAYET IIOHUMATh TOJIBKO XO35HCTBEHHBIE OOIIECTRA.

Me1 conunapssl ¢ B.b. bazapoBeim B ToM, uTo «B Poccuiickoit denepanun UMEHHO aKIMOHUPOBAHUE SBIISET
coOoii HanboJee oNTUMANTLHYIO GopMy JUTS ITyOITHYHO-TIPABOBOTO 00pa30BaHUs B KOPIIOPATUBHOM ceKTope». Poc-
cutickas @enepartus, cyobekTel PO MOTYT yuacTBOBAaTh B CO3JaHMH HOBBIX OTKPBITHIX aKITMOHEPHBIX OOIIECTB ITy-
TEM BHECEHHsI TOCYJapCTBEHHOTO UMYIIIECTBA B YCTABHBIE KAMTAJIbl TAKUX OOIIECTB B KAYECTBE OILIATHI aKIWH.
Cam dakT ygacTHs TOCYapCcTBa B aKIIMOHEPHOM KalUTalle He OTPHIIAET CYIECTBOBAHUS CAMOCTOSITEIIEHOM NPaBo-
CyOBEKTHOCTH aKIIMOHEPHOT'O OOIIEeCTBA.

CTpyKTypa akIMOHEPHOTO 00IecTBa OoJiee MOABMKHA 110 CPABHEHHUIO C TEMH KE YHUTAPHBIMU MPEATPUATHS-
mu. Tak, y akimonepHoro odmiectsa co 100% yyactueM rocyapcTpa €CTb MHOXKECTBO BAPHAHTOB IO H3MEHEHUIO
€ro CTPYKTYpHI B OYAYIIEM, aKI[FH MOTYT OBITh IMPOJIAHBI YACTHBIM JIMIIAM JINOO TIOJTHOCTHIO, JIN00 Oy/eT ImpoiaHa
TOJIKO MIX ONpeelieHHas 4acTh. Bce 3TO MOKHO MPOM3BECTH 0€3 CMEHBI OpraHU3allMOHHO-TIPABOBOM (hOPMBI, 13-
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MEHATCA JIMIIb €€ CTPYKTYPHBIE KauecTBa, TO €CTh COJCP)KAHME €€ DJIEMEHTOB U HUX B3auMOCBs3eil. M3meHeHue
CTPYKTYpBI 00IIIECTBa MOXET ITOBJEYh 32 CO00N M M3MEHEHHEe HOPMAaTHBHOTO PETYIHPOBAHUS WX JEATEIHHOCTH,
TaK Kak JJIs aKIIMOHEPHBIX OOIIECTB C TOCYAAPCTBEHHBIM yYaCTHEM M YAaCTHBIX aKI[MOHEPHBIX OOIIECTB IMpeny-
CMOTPEHBI pa3HbIC MPaBUIa B PErYJIUPOBAHUN TPABOOTHOIICHHM.

B Poccuu ceronHs uis akIMOHEPHBIE OOIIECTBA CIOCOOHBI BBICTYIATh ONTUMAILHOW (DOPMON aist ydacTus
MyOIMYHO-TIPABOBOTO 00pa30BaHMs B KOPIOPATHBHOM cekTope. COOTBETCTBEHHO, MPAKTUIECKH 3HAYUMBIM SIBIIS-
€TCSl COBEPIICHCTBOBAHKE JICATCILHOCTH UMEHHO 3TOW OpraHH3allMOHHO-TIPaBOBOM GOpMbI ropuandeckux iuil. Ha
HAIIl B3TJISA]], POCCUICKAsi MOJICNIb 3aKOHOAATEIBHOTIO PETYJIUPOBAHUS CTaTyca MyOJIMYHBIX aKIIMOHEPHBIX OOIIECTB
JIOJDKHA BITUTHIBATH B CE0S MOJNIOKUTEIBHBIE YePThl KaK KOHTHHEHTAJIBHOM, TaK M aHTJIOCAKCOHCKON MOJENH KOp-
MOPATUBHBIX IOPUINYECKUX JIUI] MyOmmyHOoro Trma. i onpenenenns TalbHEUIIeTro pa3BUTHS 3aKOHOAATEIFHOTO
perynHupoBaHUs KOPIIOPATUBHOTO ceKTopa B Poccuu TpeOyeTcsi OTIAeIbHOE UCCIIe0OBAaHHE OCOOCHHOCTEH PEryJis-
TOPHBIX MEXaHU3MOB B c(hepe KOPIIOPATHBHBIX OTHOIIEHUI B COBPEMEHHBIX PHIHOYHBIX yCIOBHAX.
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MPOBJIEMBI IPUOBPETEHUS IT'PAXKIAHCTBA POCCUICKOMN ®EJIEPALIIA

Maromenoga I1.P., kanauaat opuan4ecKux HaAyK, J10LEHT,
JarecTaHCKkHMii roOCyIapCTBEHHbIH YHUBEPCUTET

AHHOmauua: 6 OaHHOU cmambe ONUCAHBI COCOObL NPUOOPEMEHUsT 2PAXHCOAHCMEBA, A MAKHCEe PACCMOMPEHbL
npobaemuvl npuobpemenus epaxcoancmea Poccutickoti @edepayuu. Kpome mozo, cmamvs NOCEAUEHA PACCMOM-
PEHUIO 2PAdICOAHCMBA KAK ONpeoeseHHbIM 00pa3om NOCMPOEHHOU 63AUMOCEA3U MeNHCOY YEN0BEKOM U 20CyO0apcm-
80M Ha Oase YCMAHOBIEHUA UX 83AUMHBIX Npae u obszannocmel. llpugedena cucmema HOPMAMUBHO-NPABOBLIX
aKmos, pe2yiupyrouux 60npocsl npuobpemeHus, Oelicmsus u npexkpaujerus epaxcoancmea 6 P®. Bvidenenst xa-
paxmepmuvle 4epmul G3aAUMOOCUCMBUS MeNCOY ZPANCOAHUHOM U 20CYOAPCMBOM HA 0a3e CYWecm8yiouux HOpM
epasicoancmea P®, a makoce ocobenHocmu pe2yiupo8anusi OMHOUEHUL 2PAHCOAHCNEA.

Knroueswle cnosa: epasxcoancmeo, npuobpemenue epaxcoancmad, uiuayus, npago Kposu, npaso no4esl, Ha-
mypanuzayus, penamypaiuzayus, onmayus

PROBLEMS OF ACQUIRING CITIZENSHIP OF THE RUSSIAN FEDERATION

Magomedova P.R., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Dagestan State University

Abstract: the article is devoted to the consideration of citizenship as a certain relationship between a person
and the state based on the establishment of their mutual rights and obligations. The system of legal acts regulating
the acquisition, validity and termination of citizenship in the Russian Federation is presented. The characteristic
features of interaction between a citizen and the state on the basis of existing norms of citizen-ship of the Russian
Federation, as well as the features of regulating citizenship relations are highlighted.

Keywords: citizenship, acquisition of citizenship, filiation, blood law, soil law, naturalization, renaturalization,
option

HecmoTps Ha Bce yckopstomumecs: MpoLecchl YCUICHUST B3aMMOCBSI3U U B3aHMO3aBUCUMOCTH ITOJIMTHKH, SKOHO-
MUKH, COLIMAIILHOH, TyXOBHOW U Ipyrux c¢ep o0IIeCTBEeHHOHN KU3HHU, CBOCOOPAa3HBIM MapaJoOKCOM COBPEMEHHOCTH
SIBJIICTCS POCT TUTIOpAIM3Ma, TIPEXKIE BCEro, KYJIbTYpHOUHGOpMaIMoHHOrO [1].

I'paxmaHcTBO, Ha CETOMHAIIHUIN JI€Hb, SIBISIETCS OJHUM M3 OCHOBHBIX U Haubosiee BaKHBIX IpaB YeloBeKa, KO-
TOpOE ONpEAEIsIeT IPAaBOBOE MOJOXKEHUE YeJIOBEKa M IpakJaHWHa KaK BHYTPH T'OCYAapCTBa, TaK M 3a €ro Ipeje-
namu. C IOMOIIBIO TPaX/TaHCTBA BBICTPANBAETCA IIPOYHAS CBSI3b, BO BPEMEHH U B IIPOCTPAHCTBE, MEXAY OTAEIBHO
B3ATBIM UYEJIOBEKOM U rocyaapcTBoM. O0yciaBiuBacTCsi BOSHUKHOBEHHEM B3aMMHBIX TPaB U 00S3aHHOCTEH rpak-
JaHWHa U rocyaapctsa [9]. B coBpeMeHHOM MHpe 4eloBeK CBOOOJECH pelIaTh BOIPOCHI, KACAEMbIE CBOETO IPaxk-
naHcTBa. ['pakaaHuH OHOIO TOCYAApCTBa, B CIIydasiX M B MOPSAKE, YCTAHOBJICHHBIX 3aKOHOJATENIEM, MOXET I10-
JYyYUTh TPAKIAHCTBO JAPYTOTO TOCYAaPCTBA, IIPH 3TOM OTKA3aThCs WM COXPAHHUTH MIPEKHEE TPaKJaHCTBO. A rocy-
JapCTBO B paMKax CBOEH rocyJapCTBEHHOW MOJIUTHKH, B 00JIACTH IPaKJaHCTBA, yCTAaHABIMBAET COOTBETCTBYIOIIUE
TpeboBanus u orpanndenus. [lo muenuto IlontopakoBa A.JO.: «rpaxIaHCTBO — 3TO MOCTOSHHASI TIPABOBasi CBSI3b
JUYHOCTH U TOCYAapCTBa, KOTOpask HAXOJIUT CBOE MPOSBIEHNE Y HUX B3aUMHBIX TpaBax U 0013aHHOCTSIX» [2].

Takum 00pa3oM, HCXOS M3 3aKPEIICHHs MOHITHA T'PaXIaHCTBA B TEKCTAX MEXIYHAPOIHBIX HOPMATHBHBIX
MIPABOBBIX aKTOB, MOXHO CZAEJaTh BBIBOJ O TOM, YTO T'PaKJaHCTBO — 3TO HE TOJIBKO IPaBOBAas CBSI3b YEJIOBEKA C
rOCy/IapCTBOM, KOTOpasi BBIPAXKAETCS B COBOKYITHOCTH B3aWMHBIX MPaB M 0053aHHOCTEH, HO U CBSA3b, OCHOBaHHAA
Ha HAIMOHAJIBHOCTH, KaK MPUHAJIEKHOCTH K OMpPEAeIEeHHOMY HApOly, W HaIlMOHAJIbHOW MASHTHYHOCTH, KaK He-
00X0AMMOH KYJIbTYPHOH CBSI3H, IPUBEPKEHHOCTH K ONPEJIeICHHON HAIlUH, €€ MEeHTaInTeTy [3].

[IpuobpereHue rpaxxaaHncTBa BIeUeT 3a cOO0M MpU3HAHUE TOCYAAPCTBOM IPaXKIAaHCKHX, TOJTUTHIECKUX U COLIU-
AIBHBIX MIPaB y JUIa, KOTOPBIE HE MPEIOCTABIISAIOTCS HHOCTPAHIIAM.

I'paxxmaHcTBO — MpaBOBas CBs3b YENOBEKAa M TOCY/IAPCTBA, BHIPAXKAIOIMIASACS B COBOKYMHOCTH MX B3aHMMHBIX
npas, 00sI3aHHOCTEH U OTBETCTBEHHOCTH. JlaHHOE MTPaBOBOE SIBICHUE 3aKPEIJICHO B PYCCKOSA3BIYHBIX HOPMATUBHBIX
IPaBOBBIX aKTaX, B TOM YHUCIIE PYCCKOS3BIYHBIX ayTEHTHUYHBIX IepeBojax akToB Opranuzauuu OO0beIUHEHHBIX
Hanuii, ¢ moMoIp0 0JHOIO TEPMHUHA «TPAKJAHCTBO», @ B AHIVIOSA3BIYHBIX MEXKIYHAPOAHBIX JOIOBOpPAaX MOXKET
OBITH 3aKpETUIEHO KakK citizenship, nationality, citizen, country, naturalize.

B cootBercTBUM C 1. «a» cT. 2 EBpomnelickoii KOHBEHIINH O rpaxaaHcTBe 1997 r. rpaxJaHCTBO O3HAYAET MPaBo-
BYIO CBSI3b MEX/Y OTAEIbHBIM JIMIIOM U FOCYJapCTBOM 0€3 yKa3aHHsl STHUYECKOI'O IPOUCXOXKICHUS ITOTO JIUIIA, T.
€. [I0 CMBICITY HOPMBI IOJDKHO OBITh 3aKpEIIeHO TEPMUHOM citizenship.
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I'paxxpancTBo (citizenship) — 3To cTatyc nuna, IPU3HAHHBIA B COOTBETCTBUH C 3aKOHOM CyBEPEHHOTO rocyaap-
CTBa NP COOJIOACHUM OIPEIEICHHBIX yciIoBuil. HecOMHEHHO, BOIPOCHI IPaKAAHCTBA PETYIUPYIOTCS chepor
BHYTPUTOCYAAPCTBEHHOI'O KOHTPOJIS,, OJHAKO, B CIy4asiX MEXIOCYIAPCTBEHHBIX OTHOIIEHUI HEOOXOOUMO yUHUTHI-
BaTh, YTO BEJIHMKAa BEPOSTHOCTb BO3HUKHOBEHHSI KOH()IMKTHBIX CHTYallUSX CBSA3aHHBIX C TaKUM IOHATHEM Kak
JIBOMHOE TpakIaHCTBO. Takoil MHCTUTYT Kak I'pakJaHCTBO, HA COBPEMEHHOM JTalle pa3BUTHUS U CTAHOBJIEHHUS Ipa-
BOOTHOILIEHUH MEXAYy CyOBEKTaMU MPaBOOTHOLICHUH, UIPaeT HEMAJOBKHYIO POJIb B ONPEIEIICHUU MPaBOBOTO
cTaTyca JIMIa, CBI3aHHBIX C €r0 YaCTUYHOW MIIM MOJIHOH MpaBOCyOBEKTHOCTH. Hamuuue rpaskaaHcTBa moapasyme-
BaeT 1oJ| co0oil obecrieueHns 3alIuThl MPaB U CBOOOJ JIKIIA, CO CTOPOHBI TOCYAAapCTBa U MpearnoaraeT HajJndue,
YCTaHOBJICHHBIX TOCYAapCTBOM, IOPHAWYECKHX O0s3aHHOCTeH. OT TpakJaHCTBAa 3aBUCHUT O0BEM MpaB, CBOOOI,
o0s3aHHOCTEH Mia. B ropunndeckoM cioBape Jinia, MMEroNIe IBOHHOE IPakIaHCTBa, 0003HAYAr0TCsl KaK OMIaT-
PHUABI — B MEKXIYHApOTHOM TIpaBe JIMLO, UMetolIee 2 Ui 0ojiee rpakaancTsa [4].

PacripoctpanenHsii cioco0 mpruoOpeTeHus TpaKIaHCcTBa — HaTypann3anus (pueM B TpaxnaHcTBo). [Ipuem B
rpaxmancTBo Poccuiickoit denepannu OCymecTBIAETCS B 00IIEM, IbTOTHOM WIIH YIIPOIIIEHHOM Topsiake [5].

®enepanbhblii 3aK0oH oT 24 ampens 2020 r. N134-®3 "O BHecenuu n3Menenuit B Oenepanphelii 3akoH "O rpa-
kpaHcTBe Poccuiickoit @epepanuu’ B 4aCTH YIPOIICHUS MPOIEAYPHl IpremMa B rpakaancTBo Poccuiickoit deje-
paly HHOCTPAHHBIX TpaKIaH M JIKIl 0e3 TpakJaHCTBAa" BHEC CYIIECTBEHHBIE AOMONHEHUs B cT. 14 3akoHa «O
rpaxganctee POy, corimacHo KOTOPHIM WHOCTPAHHBIC TPaKAaHE W JHIa 0e3 IpakJaHCTBa, MOCTOSHHO MPOXKH-
Barolue Ha tepputopun Poccuiickoit denepanum, BlipaBe 0OpaTHTHCS C 3asSBICHUSIMH O MPHUEME B TPaKJaHCTBO
Poccwuiickoit deneparun B yIpoIIeHHOM MOPSAKe, ecir: noaydmtu mocie 1 urons 2002 roxa npodeccnoHambsHOe
o0pa3oBaHME 10 OCHOBHBIM NPO(ECCHOHANBHBIM 00pa30BaTeNbHBIM MPOTrpaMMaM, UMEIOIINUM IOCYAapCTBEHHYIO
aKKpeIuTaluio, B 00pa30BaTeNbHBIX MM HaydyHBIX opranu3anusax Poccuiickoit denepanun Ha ee TEPPUTOPHH U
OCYILECTBJISIOT TPYIOBYIO J€ATENbHOCTh B Poccuiickoil denepaliud B COBOKYITHOCTH HE MEHEE OAHOrO rojaa Jo
TTHST OOpaIleHus C 3asBICHHUEM O MPUeMe B TpakJaHcTBO Poccuiickoit @enepannu (1. «e» 4. 2 yKa3aHHOW CTaThH);
ABTISIIOTCA rpaxknaHamu Pecniyonuku benapycs, Pecniyonuku Kazaxcran, PecyOnuku Mongosa nin Ykpaussl (11.
«i» 4. 2 yKa3aHHOU cTatbu) [8].

Cpenu mpobieM CBSI3aHHBIX € MOJIyYEHHEM POCCHICKOTO IpaXJaHCTBA MOKHO BBIAEIHUTH TO, YTO 3aKOHOZATe-
JIEM HE OIpENEIECHbl KaKie HMEHHO JTOCTHXKEHMSI JINLA MPETEHAYIOLET0 Ha NOIy4YeHHe rpaxaancrsa PO, seisator-
csl BBICOKUMH, 10 KaKMM KpUTepusM oHH omnpenenstorcs [8]. HeoOXxommmMo KOHKpETH3UpOBAaTh Kakhe WMEHHO
«IOCTHKEHMSI HAyKH, TEXHUKH U KyJIbTYPbD» MOXHO CUATaTh BBICOKMMM, TaK KaK CPOK NPOKUBAHUS HA TEPPUTO-
pun Poccun cokpataercs 10 OAHOTO Toja, Ui JII0eH, 00J1a1at0IIMX BHICOKUMH JOCTHKEHHUSIMHU.

Cormacuo 4. 3 cr. 13 3akoHa 0 TPaXKTAHCTBE 32 «OCOOBIE 3aCIYyTH», IPETyCMOTPEHO YIIPOIIEHHAs TpOoIeaypa
noiy4eHus rpaxaancrsa PO. 3akoHoaTeNnb He 1aeT YeTKOTO OINpEeeNICHHs TIePeUYHs ITUX «OCOOBIX 3aciIyr», HET
KOHKPETHKH KaKhe MMEHHO 3acllyTH B cepax *HU3HH YeJIOBEKa CIeJ0BAI0 Obl CUUTAaTh OCOOBIMHU, YTOOBI ATO MOT-
JI0 TTOCITY>KUTh OCHOBAHUEM JUJIsl YIIPOIIEHHOM MPOIEAYpPhI MOTY4YEeHUS TPaKJaHCTBA.

B [Nonoxxennu o mopsiike paccCMOTPEHHUs! BOMPOCOB rpaxaaHcTBa PD He packpbITo omnpeneneHne «ocodble 3a-
CIIyTH», a TOJIBKO JIMIIb NPUBEACHBI Pa3MBIThIe (POPMYIUPOBKH KOTOPBIE MPUBOAAT K HEOJHO3HAYHOMY TOJIKOBA-
HUIO IaHHOM HOPMBL. B 3TOH CBSI3M MOXXHO NPEIUIOKUTh KOHKPETU3ALMIO JAHHOTO IyHKTa JOOaBUB IOAITYHKTHI
TEM CaMbIM pacKpbIBasi epedeHb 0coObIx 3acyr [9].

B coBpemMeHHOM MHpe Bce yallle Mbl CTAIKMBAEMCA C HAJIMYHEM JBOMHOTO TPaKJaHCTBA y OAHOTO M TOTO K€
nuna. JIBoiiHOEe TpakJaHCTBO MPENCTaBIseT co00il 0co00e MpaBoBOE MOJIOKEHHE JIUIA KaK o0anaress TpaKaan-
cTBa IBYX mim 6osee crpad [10].

ITocne Buecenns n3menennii B 2021 roxy B Konctutymuio Poccuiickoit deaeparyy, a UMEHHO B TPETHIO TTIaBY,
JEeTaIM3UPYIOLIYI0 TIPAaBOBOM CTaTyc IJIaB PErHMOHOB, ObUIM W3MEHEHBI TPeOOBaHMS K KaHAMIATaM Ha JOJKHOCTD
TJ1aB ¥ TyOepHATOPOB PETHOHOB C TIOMOIIBIO BHeCeHMsI cTaTeit 77 u 78 B KoncTurymuto. JlaHHBIE CTaThH yCTaHAB-
JUBAIOT OTPaHWYCHUSA U KaHIUAATOB 110 BO3pacTy: He Mosioxke 30 JIeT u orpaHnYeHne Ha TOJIyYeHHe TPaXaaHCT-
Ba JIPyroro rocyJapcTsa, a TaKKe OIPaHWYEHO IMPaBO MX MPOKMUBAHUSA 3a IMpelenaMu Teppuropuu Poccuiickoit
depnepanuu.

CrnexyronmmM u3MEHEHHEM, BHECEHHBIM B KOHCTUTYIHIO TIOCTIE IPUHATHS HOBOM KoHCTHTYIMH B 2021 roxy sB-
ns10TA nonpaBky B ctaThio 81 Koncrurynnn P®. Kotopsrii onpenensieT J0MoIHUTENbHBIE TPEOOBaHHS K KaHAUIa-
TaM Ha IOCT MPE3UACHTa, a UMEHHO: CPOK MOCTOSIHHOTO MPOKMBaHUA Ha TeppuTopuu Poccuiickoit denepanuu ¢
10 et yBenmmdeH qo 25 net, kpome Toro [Ipesumentom Poccutickoit deaepanuu MOKET CTaTh TPaXKIaHUH TPHOO-
PETUBIIHNIA TPAXKAAHCTBO TOJIBKO ITyTeM (DHIMAINH T.€. 10 poxkaeHuio [11].

[o pe3ynbpraTam NMpoBEAEHHOTO UCCIIEIOBAHUS CTAHOBUTCSI OYEBUIHO, YTO TPAKAAHCTBO MPEACTABISACT U3 Ce0s
NPaBOBYIO CBSI3b TOCYAAPCTBA U MHAWBHUAA (HAJIMUUE MTOJIMTHYECKON CBSI3M, KaK ATO paHee OBbIJIO 3aKpeIieHO B Ta-
MSTHUKaX [IPaBa, UCKIIIOYACTCs ACHCTBYIOIIUM 3aKOHOJATEIbCTBOM).

145



International Law Journal 2021. Tom 4. N23.

JIutepartypa

1. Amunos W.P. Pomp CMU B yperymupoBaHWUM STHOIOJWTHYECKHX KOH(MIUKTOB // DTHOCOIMYM U
MeXHaIMOHa bHas KyabTypa. 2014. Ne 11 (77). C. 16 — 21.

2. [TonropakoB A.1O. IIpobnema 1BOMHOTO rpakIaHCTBa KaK MOJIUTHUKO-IIPABOBOM BHI30B COIIMOTYMaHUTAPHOM
oe3omacuoctu // IlpaBo u momutuka. 2013. Ne 8. C. 1011 — 1017.

3. lporaeresa E.A. VI3MeHeHuUs yCIIOBHI HATypalnu3aluu B PoccHy: KOHCTHTYITMOHHO-TIPABOBBIE OCOOCHHOCTH
u nepcriektussl / BectHuk Cankr-IletepOyprekoro yausepcurera MBIl Poccun. 2021. Ne 1 (89). C. 61 — 67.

4. CrpekozoB B.I'. Konctutynmonnoe npaBo Poccuu: yueOHHK IS By30B. 7-¢ U31., iepepad, u gon. M.: Uzn-
Bo FOpaiiT, 2021. 256 c.

5. Amxees U.A. Korcrutymmmonnoe mpaBo Poccutickoit @eneparun. M.: Craryt, 2014. C. 91.

6. O BHecenuu u3MeHenuit B @enepanbubiii 3akoH «O rpaxknancTBe Poccutickoit deneparnuu» u crathu 8 u 14
®denepanpHoro 3akoHa «O MPaBOBOM ITOJNIOKEHHUH HWHOCTPAHHBIX TpakmaH B Poccwiickoit demepartum:
Oenepanpupiii 3ak0H 0T 29 mronsg 2017 1. Ne 243-03 // Cobpanune 3akoHomaTeascTBa Poccmiickoit demeparuu.
2017. Ne 31 (Yacts I). Ct. 4792.

7. O BHecenmu u3MeHeHuit B DenepanbHbiii 3akoH «O rpaxkaaHcTBe Poccuiickoit denepanum» B 4acTh
VIPOINEHUsT MPOILEAypsl TpueMa B TpaxaaHcTBO Poccuiickoit Demeparniyi WHOCTPAHHBIX TpakgaH W Jdl 0e3
rpaxnanctea: Oenepanbublii 3akoH oT 24 anpens 2020 r. Ne 134-®3 // Poccmiickas razera. 2020. 28 anpens. Ne 92
(8146).

8. ®enepanprsbril 3axkoH oT 24 anpens 2020 r. N 134-03 "O BHeceHun n3MeHeHuil B enepanbHbniil 3akoH "O
rpaxkaanctBe Poccuiickoir denepanuu” B yacTH YNpOILIEHHUS OPOUEAYphl MpHUeMa B IpakaaHCTBO Poccuiickoil
Oenepanyii THOCTPaHHBIX TPaXKIaH U U1 0e3 rpakJaHcTea"

9. Crpeko3o B.I'. Korcrutynnonnoe npaso Poccuu: yaeOHuK ais By30B. M.: U3n-Bo KOpatit, 2020. C. 12.

10. bamassa 2.}0. CoBpeMeHHBIE KOHCTUTYLIMOHHO-TIPABOBBIE ACIIEKTHI MPOOJIEM HWHCTUTYTa TPa)KIaHCTBA B
Poccuiickoit @enepanmu // Bectank KemepoBckoro rocyaapcrseHHoro ynuepcureta. Cepus: ['ymanuTapHbie U
oOmiectBeHHble Hayku. 2017. Ne 3 (3). C. 34.

11. ®enepanpsiii 3akoH "O BeIOOpax IIpesnnenta Poccuiickoit @epeparuu” ot 10.01.2003 N 19-D3.

References

1. Aminov LR. Rol' SMI v uregulirovanii etnopoliticheskih konfliktov. Etnosocium i mezhnacional'naya
kul'tura. 2014. Ne 11 (77). S. 16 — 21.

2. Poltorakov A.YU. Problema dvojnogo grazhdanstva kak politiko-pravovoj vyzov sociogumanitarnoj
bezopasnosti. Pravo i politika. 2013. Ne 8. C. 1011 —1017.

3. Drogavceva E.A. lzmeneniya uslovij naturalizacii v Rossii: konstitucionno-pravovye osobennosti i
perspektivy. Vestnik Sankt-Peterburgskogo universiteta MVD Rossii. 2021. Ne 1 (89). S. 61 — 67.

4. Strekozov V.G. Konstitucionnoe pravo Rossii: uchebnik dlya vuzov. 7-e izd., pererab, i dop. M.: l1zd-vo
YUrajt, 2021. 256 s.

5. Alzheev |.A. Konstitucionnoe pravo Rossijskoj Federacii. M.: Statut, 2014. S. 91.

6. O vnesenii izmenenij v Federal'nyj zakon «O grazhdanstve Rossijskoj Federacii» i stat'i 8 i 14 Federal'nogo
zakona «O pravovom polozhenii inostrannyh grazhdan v Rossijskoj Federacii»: Federal'nyj zakon ot 29 iyulya
2017 g. Ne 243-FZ. Sobranie zakonodatel'stva Rossijskoj Federacii. 2017. Ne 31 (CHast' I). St. 4792.

7. O vnesenii izmenenij v Federal'nyj zakon «O grazhdanstve Rossijskoj Federacii» v chasti uproshcheniya
procedury priema v grazhdanstvo Rossijskoj Federacii inostrannyh grazhdan i lic bez grazhdanstva: Federal'nyj
zakon ot 24 aprelya 2020 g. Ne 134-FZ. Rossijskaya gazeta. 2020. 28 aprelya. Ne 92 (8146).

8. Federal'nyj zakon ot 24 aprelya 2020 g. N 134-FZ "O vnesenii izmenenij v Federal'’nyj zakon "O
grazhdanstve Rossijskoj Federacii” v chasti uproshcheniya procedury priema v grazhdanstvo Rossijskoj Federacii
inostrannyh grazhdan i lic bez grazhdanstva"

9. Strekozov V.G. Konstitucionnoe pravo Rossii: uchebnik dlya vuzov. M.: 1zd-vo YUrajt, 2020. S. 12.

10. Balayan E.YU. Sovremennye konstitucionno-pravovye aspekty problem instituta grazhdanstva v Rossijskoj
Federacii. Vestnik Kemerovskogo gosudarstvennogo universiteta. Seriya: Gumanitarnye i obshchestvennye nauki.
2017. Ne 3 (3). S. 34.

11. Federal'nyj zakon "O vyborah Prezidenta Rossijskoj Federacii” ot 10.01.2003 N 19-FZ.

146



International Law Journal 2021. Tom 4. N23.

TEOPETUYECKHUE U IIPAKTUYECKHUE ITPOBJIEMbI IPUMEHEHW S ITOHATHSA
«PA3YMHBIU CPOK» B YI'OJIOBHOM CYJIOIIPOU3BO/JACTBE

Poiranosa K.A., KaHAUAAT IOPUANYECKUX HAYK, IIPEeNOJaBaTelb,
TutoBa A.A., KAHIUIAT IOPUINYECKUX HAYK, JOUEHT,
CapaToBckasi rocyiapcTBeHHasl IOpUANYECKAS aKaleMusi

Annomauua: necmomps Ha 601bUI0E KOIUYECBO NYOIUKAYUL HO 80NPOCY NPUMEHEHUS NOHAMUS «PA3VMHbIU
CPOK» 8 Y2on08HOM cyoonpoussoocmee Poccutickoii @edepayuu, meopemuueckux u npaKmu4eckux 60npocos, cés-
3AHHBIX C €20 UCNONb30BAHUEM 7 HE YMEHbUIUIAC NPODIeMa OnpedeleHUs YCl08Ull U NPUSHAKOS PA3yMHOCIU CPO-
k06. 11oamomy Oannas cmamvs NOC6AWEHA UCCIC008AHUIO NPOOIEM, KOMOPble GO3HUKAIOM HPU UCHONb308AHUU
NOHAMUSA «PA3YMHbLU CPOKY» Y20JI08HO20 CYOONPOU3IBOOCHEA, €20 COOMHOWEHUU C NOHAMUEM «NPOYeccyanbHblll
CPOK», peanuzayuu OGHHO20 NPUHYUNA, A MAKJHCe GLINJIAMbL KOMNEHCAYUU SPAlCOAHAM, NOCMPAOAsUUM Om npe-
cmynnenuil. Hccnedyromes npuyunsl U yCaoeus NOAGIEHUSL OGHHO20 RPUHYUNA @ POCCULICKOM 3AKOHOOAMENbCMEe.
Ilpusoosamcs npumepsl U3 NPAKMUKY, NOKAZbIEAIOWUE HECORNACOBAHHYIO pabOmMy Op2aH08 Npasocyousl, Cumyayuu
3amsA2UBanIs cCpoKO8 CyOOnpou3B00CHEd No PasIUYHbIM NPULUHAM, d MAKdxice pabomy KOMNEHCAYUOHHO20 Mexa-
HU3Ma. Ymounsemcs Heo0X00UMOCMb QOMINCHO2O UCNONb308ANUA MPeDOBAHUL 3aKOHOOAMENs NPAGOnpUMEHUme-
nem. Obpawaemcs 6HUMAHUE HA YPOBEHb KEATUDUKAYUU NPAGONPUMEHUMES, KVIbMYPbl U NPABOBO20 NOBEOCHUS.
Henaemcs 6b1600 0 Hauane pazymHo20 cpoKa He ¢ MOMEHMA NPUSHAHUA 2PaAdHCOAHUHA NOMEPNESUIUM, a NO Garkmy
e2o obpawenus 6 npasooxpanumenvHsvie opeanbl. Takoice eHeceHo npeodnodicenue 0 paspabomke MemooudecKux
peKomeHOayull npUMeHenus NPUHYUNA «Pa3yMHO20 CPOKA» Y20JI08HO20 CYOONPOU3B00CmEa OJisl OKA3AHUSL HOMOWU
op2anam npasocyous.

Knioueswie cnosa: pasymnulii cpok, npoyeccyanbhblii CpoK, Y201068H0e CYOONPOU3B00CmaE0, cyo, Opeanbl npeo-
6apUMENbLHO20 CLE0CMEIUsL, NPOKYPOD

THEORETICAL AND PRACTICAL PROBLEMS OF APPLYING THE CONCEPT
OF «<REASONABLE TIME» IN CRIMINAL PROCEEDINGS

Rygalova K.A., Candidate of Juridical Sciences (Ph.D.), Lecturer,
Titova A.A., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Saratov State Law Academy

Abstract: despite a large number of publications on the application the concept of «reasonable time» in crimi-
nal proceedings of the Russian Federation, theoretical and practical issues related to its use, the problem of deter-
mining the conditions and signs of reasonable terms has not decreased. Therefore, this article is devoted to the
study of the problems that arise when using the concept of «reasonable time» of criminal proceedings, its relation-
ship with the concept of «procedural term», the implementation of this principle, as well as the payment of com-
pensation to citizens who have suffered from crimes. The reasons and conditions for the appearance of this princi-
ple in the Russian legislation are investigated. Examples from practice are given, showing the uncoordinated work
of justice bodies, situations of delaying the terms of legal proceedings for various reasons, as well as the work of
the compensation mechanism. Clarifies the need for proper use of the requirements of the legislator by the law en-
forcement officer. Attention is drawn to the level of qualification of the law enforcement officer, culture and legal
behavior. The conclusion is made about the beginning of a reasonable period not from the moment of recognition
of a citizen as a victim, but after his appeal to law enforcement agencies. A proposal was also made to develop
methodological recommendations for the application of the principle of «reasonable time» in criminal proceedings
to assist the judicial authorities.

Keywords: reasonable time, procedural term, criminal proceedings, court, preliminary investigation authori-
ties, prosecutor

B PoccuiickoM yrojaoBHOM mpolecce JOCTaTOYHO MHOT'O BOIIPOCOB, KOTOPBIE NMOCTOSHHO IOJIBEPTAIOTCS JIUC-
KyccusM. [IpoOiaemMbl MpuMeHEHUs TOHATHS «Pa3yMHBIA CPOK» B YTOJIOBHOM CyJIOTPOM3BOJICTBE HE UMEIOT pas3pe-
IIEHHA y>K€ MHOTO BPEMEHH, a IEPUOANYECKUE YITYUIICHHUS] HE HOCAT CUCTEMaTHIECKUN XapaKTep.

Uro ke mpeiecTBOBAIO MOSBJICHUIO JaHHOTO MPUHIMIA B 3aKoHojaTenbcTBe Poccuiickoit denepanun? B
MIEPBYIO OYepellb MPHU OCYIIECTBIECHUM CyIONPOM3BOJCTBA B TOBBIIMICHUH HYXJaJCs YPOBEHb IpOIECCyalbHBIX
rapaHTui, o0ecleurnBaroInX 3allUTy [IPaB YYaCTHUKOB YTOJOBHOIO Ipolecca. Bo-BTOpPbIX, 3TOMY COOBITHIO CIIO-
cobctBoBana parudukanus Poccuiickoit @enepanuerd EBponelickoii KOHBEHIIMN O 3allUTE [IPaB YEJIOBEKa M OC-
HOBHBIX cB0OOJ [1], KoTOpas KpoMe OOBSABICHUS TIaBEHCTBYIOIIMMH OCHOBHBIX MPaB M CBOOO/ YeloBeKa Mpeio-
JKUJIa 0COOBIN MEXaHM3M 3aLIUThl U BOCCTAaHOBJIECHUS TaKOBBIX. [laHHAs 1EATEIbHOCTh CBOAUTCS K HEIIOCPEACTBEH-
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HOU fesitenbHOCTH EBpormeiickoro cyna nmo npasaM yenoBeka (nanee — ECITY), umMeHHO AaHHBIN CyJ HECEeT OTBET-
CTBEHHOCTH 32 COOJIOZICHNE rOCyIapcTBaMU-yJyacTHHKaMu KOHBEHIIMM O 3aIHTe MPaB YeI0BEeKa U OCHOBHBIX CBO-
6ox.

IIpennocsuikoii mosiBnenus B 2010 rogy deaepanproro 3akona Ne68-Dd3 [2] kpome rirydbokoro uzyuenus Kon-
BEHIIMU (OHA OMpeneNsia Pa3yMHbI CPOK KIIOUEBBIM YCIOBHEM HCIIOJIHEHHS TpaBa Ha CBOOOAY, JIUYHYIO HETPH-
KOCHOBEHHOCTD W CIIpaBeIINBOE CyZeOHOe pa30npaTenbCcTBO) CTAll Pe3KU MPUPOCT 0OpaIIeHN POCCUICKUX Tpa-
s*aad B ECITY o mpuumHe 3aTAruBaHus CpoKOB CyIONPOU3BOJICTBA.

Hanee 3akonoaarens gononnwui raasy |l YIIK crateeii 6.1 «Pa3yMHbII CpOK YTrOJIOBHOTO CYAOTPOU3BOACTBAY.

B nanpHeiilieM B pa3BUTHH JaHHOTO MPUHLHUIIA OTMEYAIACh HEBO3MOKHOCTh MEXaHUYECKOr0 MpUHATUS B Poc-
CHIICKO€ TTPaBOBOE MPOCTPAHCTBO TE€X PYKOBOISIINX MIPABIII, KoTOphie BepadbareBa ECITY [3].

Brenpenue B yronoBHo-mpoleccyanbHblil kogeke PO mpuHIMna pa3yMHOro cpoka YroJI0BHOTO CYAOIPOU3BO/I-
CTBa TOTPeOOBAJI0 HE TOJIHKO HAYYHOTO OCMBICICHUS M COAEP)KaHWS caMOro MPHHITUIA, HO U OCMBICIIEHHE U CO-
Jiep>KaHue BCEX HOPM, PETYIHPYIOMINX OCYIIECTBICHHE MPON3BOICTBA 110 YTOJIOBHBIM J1eiaM 0e3 MPUIUHHOTO 3a-
TATUBaHMs Tporecca. [locne 4ero yke mpeacTaBisuiach HEOOXOAMMOH Kak B CyAeOHOH, Tak W B CIIEACTBECHHOM
MIPAKTUKE KOHKPETU3aIMs U peau3alisl JaHHOTO MPUHIUIIA.

B HacTosiee BpeMsi, HECMOTPSI Ha 3HAYUTENBHOE KOJMYECTBO IMyOTMKAIMI yUEHBIX, KACAIOIIMXCS BOIPOCOB
o0ecredeHus: pa3yMHOT0 CpPOKa yTrOJIOBHOTO CyIONPOU3BO/ICTBA, HETIOCPEACTBEHHO 3aTParuBarollero npasa 1 cBo-
00/BI ero y4acTHHKOB, HE YMEHBIIMIO MPOOJIEMY OMpeleieH s YCIOBHA, MPU3HAKOB PasyMHOCTH CPOKOB, IIpe-
KpallleHHe 3aTATHBAHUS MPOIECCYaTbHBIX CPOKOB TOCYAEOHOTO M CyAeOHOTO MPOU3BOJCTB, BOJOKHTEI, COXpaHe-
HUE B IPOBOMPUMEHUTEIBHON MPAKTUKE 3HAYUTENBHOIO KOJWYECTBA HAPYIIEHUH MPUHLUIA Pa3yMHOrO CpPOKa
YTOJIOBHOTO CYJIOTIPOM3BOJICTBA OpraHaMM IpPEeBAapUTENBHOIO pacciieIoBaHus U CyJoM. B 1enom, Beilenepeync-
JICHHOE 03HAa4aeT O (JaKTUUECKOM CYIIECTBOBAHWHU KOMIUIEKCa MPOOJIeM, KOTOpbIe HY>KAAl0TCsl B IIyOOKOM U3y4e-
HUU HAYKOM yrOJOBHOTO MpoIiecca U MPaBOBOM pa3peUICHUU.

PaccmarpuBasi oHATHE «pa3yMHBIH CPOK» HEOOXOAMMO OOpaTHUTh BHUMaHKE Ha TO, YTO IO CBOEH CYIIHOCTH H
3HAYEHHMIO €ro0 HEBO3MOXKHO NMPHUPABHATH K MOHATHIO «3aKOHHBIM MIIM IMpoLEecCyalbHbIH cpok». IlockonbKy, Kak
BepHO oTMeuaeT E.B. MapkoBuueBa «He BCAKHA CpOK, ycraHoBIeHHBIH YIIK P® Moxer ObITh IPHU3HAH pa3yMHBIM
MPUMEHHUTEIEHO K 00CTOSTENLCTBAM KOHKPETHOTO JIEay. .. «B TO e BPeMsl OYEBHIHO, YTO KaXKIbIi MPaBOIIPUMeE-
HUTENb JOJDKEH yCTaHABIMBATH MPOIIECCYaNIbHbBIE CPOKH, OPUEHTUPYSCH M Ha UX 3aKOHHOCTh U Ha UX Pa3yMHOCTH)
[4, c. 51-52].

Kareropust pa3syMHOCTH OTHOCUTCSI K YHCIY OLEHOYHBIX, B CBSI3H C Y€M KPUTEPUHU Pa3yMHOCTH, HECMOTPS Ha
3aKOHOJIaTENIbHOE 3aKpeIIeHHe, OCTAIOTCS Pa3MbITHIMU M TPEOYIONIUMHE cyzeiickoro yemoTpenus. Ha nam B3ris,
pa3paboTKa COOTBETCTBYIOIIMUX METOAMYECKHX PEKOMEHAAIMI moMoriia Obl CyIbsSIM M OpraHaM MpeBapUTeIbHOTO
paccieioBaHusA, OKa3aB pealbHY0 MOMOIIb B IPUMEHEHUU JAHHOTO MPUHLHUIIA.

B npakTuke BcTpeuaroTcsl Cilydad HEOJHOKPATHOTO IEpEeHAINpaBIEHUs MaTepHalioB MPOBEPOK COOOIIEHHUS O
MPECTYIUICHUIX IO TOJICIEACTBEHHOCTH, YTO BbI3BAHO HEBEPHON KBaU(UKAIIUEH TeHCTBUI JIMIIA, TI0 OTHOIICHUIO
K KOTOPOMY OHAa TIPOBOJIUTCS, WJIM K€ MOXET OBITh CBA3aHO C ONTMOOYHBIM BEIOOPOM MeCTa OKOHYAHUS MPECTyI-
JIEHUs, TO €CTh BbI3BaHa HEMPABUJIBHBIMU JEHCTBUSIMU JOHKHOCTHBIX JIMILI, & 3TO BCE CBUIETENBCTBYET O HEOIpE-
JIEJIEHHOCTH ¥ OTCYTCTBUH €IUHON MO3HIINY B PEUICHUN JAHHBIX BOIPOCOB.

Tak o Marepuairy IpOBEPKH IO 3asBICHUIO TpakJaHKU C. 0 XMIEHUH €€ JEHEKHBIX CPEJCTB IyTEM IEpeUHcC-
JIEHWSI Ha CYET 3JIOYMBIIUIEHHUKAa-MOILIEHHNUKA MTPHU MCIIOJIb30BAHUM TEPMHHANIA YETBIPEXK/IBI HA MPOTIKEHUU ABYX
JIET HE3aKOHHO HANpaBJIUICA OpraHaMH IpeIBapUTEIHHOTO paccienoBaHnus TBepckoil 06iacT B NMPaBOOXpaHU-
TenbpHBIE opranbl KpacHogapckoro kpasg u r. MockBel. B utore yromoBHoe Aeno ObIJI0 BO30YXAEHO cpasy Iocie
BO3BpAILEHUS MAaTEPUATIOB IIPOBEPKHU B CIEACTBEHHbIE OpraHbl MOCKOBCKOro paiioHa ropojaa Teepu [5].

Hapymenne cpokoB paccienoBaHus U JOIyCKaeMasi BOJIOKHTA, HEOOOCHOBAHHOE 3aTSITUBAaHUE, SBISUINCH pe-
3yJbTaTOM HH3KOKAUYeCTBEHHOTO MPEIBAPHUTENHHOTO PACCIEOBAHNA, KOTOPOE B IOCIEICTBHE BIEKIO 3a COOOM
HE3aKOHHBIE U HE0OOCHOBAaHHbIE NPOLIECCYalIbHBIE PEIIEHHs], HECOTIACOBAHHOCTh M HEHAAJIe)Kalllee B3auMoAecT-
BHE CJICJIOBATENICH, JIO3HABaTEICH.

Tax, bpsHCKUM 00JIaCTHBIM CYJIOM YaCTHYHO YAOBJIETBOPEHO jkanoda 3assutens. U tak, B 2016 roay cynom no
JAaHHOH Kaso0e OBIII0 paccMOTpeHO Jieno Bo30yxaeHHoe B 2011 rogy o mpuMeHEHNH TPaBMAaTHIECKOTO OPYKHUS U
HaHeceHHH TenlecHbIX noBpexacHnid GUO1,dN02,dMN03 (Tak kak He OBUIO YCTAaHOBJICHO JIMIO, MOJJICKAIIEe
MIPUBJICUCHUIO K YTOJIOBHOW OTBETCTBEHHOCTH, Aesi0 B 2015 roxy Obut0 proctaHoBieHo). CpoK MpeaBapuTEIbLHO-
ro ciencTBus coctaBui 4 roga 2 mecaua u 11 mHel, mpeaBapuTeIbHOE CIEICTBUE HEOMHOKPATHO MPHOCTAHABIIH-
BaJoOCh, 3 pa3a MOCTaHOBJIEHUS O IPUOCTAHOBICHNHU IPEABAPUTEIBHOTO CIEICTBUS OTMEHSIINCE.

IIpoananu3upoBaB MaTepualIbl YTOJOBHOIO J€N1a Cy I BEIICHIII, YTO MO MPUYMHE OTCYTCTBHSI MIOJJO3PEBAEMBIX B
COBEPIICHUH TPECTYIUICHUS TaHHOE JIeTI0 MPEACTAaBISIO 0CO0YI0 CI0KHOCTh. HecMoTpst Ha TO, 4TO mociie Bo30y-
JKICHUS YTOJIOBHOTO JieJia CJICACTBEHHBIMH OpraHaMH MPOBOJMINCH HEOOXOAUMBIE CIICACTBEHHBIC MEPOTIPHSTHS,
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npu3HaTh WX 3(Q(PEKTUBHBIMU HE IPEICTABISICTCS BO3MOXKHBIM, TaKXKE HEb3s MPHU3HATH JOCTATOYHBIMU MEPHI,
MIPUHAMAaEMBIE CIIEICTBHEM B IIEJISIX CBOEBPEMEHHOT'O OCYIIECTBIEHHS JOCYAeOHOTO MPON3BOACTBRA 1O Aeiry. YyTh
Oosee yem 3a 4 rojia MPOBEIEHO HE3HAYNTEIHHOE KOMUIECTBO CIIEICTBEHHBIX NEHCTBHIA, 5 pa3 MpenBapuTeIbHOE
CIIEZICTBME TMPUOCTaHABIHMBAJIOCH, 4 pa3a OTMEHSUTUCH TIOCTAHOBICHHS O MPHUOCTAHOBICHUHM MpPEABAPUTEIHHOTO
CIICZICTBUSI, MIPU3HABASCh HE3aKOHHBIMH, MO MPUYMHE HENOJIHOTO MPOBENSHHS pacclieioBaHMs. Takke He ObUIH
BBITIOJTHEHBI T€ HEOOXOIUMBIE CIIEICTBEHHBIC IEHCTBHS, KOTOPHIE OBLTH HYXKHBI ISl YCTAHOBIIEHHUS OOCTOSATENHCTB
Jena, n300JMueHHs BUHOBHBIX JIKI. B 11e710M cpok HE0OOCHOBaHHOTO MPHOCTAHOBJICHUS IO JIeNy COCTaBMII 3 rofa
2 mecsna 21 ness [6].

Taxxe BpsHCKMM 0OIACTHBIM CY/IOM pacCMOTpPEHA M YaCTUYHO YAOBJIETBOPEHA jkajo0a Io CIeqyroIeMy Ipe-
crymieanto: 9.07.2016 rona C.E.E. Harec moTepneBIeii TerecHbIe TOBPEXKIEHNUS, KOTOPHIE TTOBJIEKIIN BPeIl 3/10PO-
BbIO cpenHei TsokecT. 19.07.2016 roga, Bo30yAMB YroJoOBHOE €TI0, MaTepuaibl MHOTO pa3 IepeIaBaliuch pas-
JTUIHBIM Jo3HaBaTelsiM. OmHako, Toasko 5.09.2016 roma mis onpeaesieHus TSHKECTH Bpeaa 3M0pOBEI0, IPHINHEH-
Horo notepnenmierd M. T.A. no3HaBaTeneM OBIIIO BEIHECEHO ITOCTAHOBIICHNE O HA3HAYCHUH MEINIIMHCKOMN CyeOHOM
9KCIIEPTH3HI.

VYBenomMieHue o0 OI03PEHIH B COBEPIIICHUH MIPEeCTYIUICHU BpyueHo jumb 28.11.2016 roxa, To ecTh ¢ MOMEH-
Ta BO30YKIEHHUS YTOJIOBHOTO fena mpouuio Oonee 4 mecsanes. JBaxapr: B 2016 u B 2017 romax matepuaibl neia
BO3BpAIIAJINCh JTO3HABATEINO C LENbI0 MPOBEJCHUS JOMOMHUTENbHOTO no3HaHus. CynaeOHble 3acenaHus 6onee 7
pa3 OTKIAIBIBATIKCh MO MPUYHHE HESIBKH MOACYTUMOT0. M TonbKo ciycTsi 7 MecsieB ObUT pelieH Bompoc 00 n3Me-
HEHUH MepHI IPECEUYCHNS: TIOIICKA O HeBbIe3 e Oblila 3aMeHEeHA 3aKIIFOUEHIEM T0]T CTPaXYy.

Cyx cumTaet, 4TO TIOCTOSIHHBIE YacThle OTMEHBI M Iepeava Jelia Ha HOBoe CyJeOHOe pa30upaTebCcTBO, MHO-
JKCCTBCHHOC OTKJIaJAbIBAHUC IO NPUYUHCH HCABKU aJIBOKaTa WU INOACYAUMOTIO IPUBEIIN K 3aTATMBaHUIO CYyIOIIPO-
U3BOICTBA, YTO HEOOXOJMMO PACIICHHBATh KaK HapyIlICHUE Pa3yMHOTo cpoka [7].

l'ocynmapctBo mepen rpaxmaaHaMd HECeT OONBIIYI0 OTBETCTBEHHOCTH 3a COOIIOJEHHE MPUHITUINA Pa3yMHOTO
CpOKa M pa0dOTy KOMIICHCAI[IOHHOTO MEXaHU3Ma, B ClTy4yae ero HapyIeHHS.

YacTo opranbl MpeABAPUTENBLHOTO CIEACTBHS OTKa3bIBAIOT B BO30Y)KJIEHHUW YTOJOBHOTO Jejia MO 3asBICHHIO
JUIIa ¥ Ha 3TOM Bce 3akaHuuBaeTcs. [1oaToMy opranaM mpeaBapuTeN-HOTO CIEeICTBHUS, HAI30PHBIM OpraHam HeoO0-
XOJIUMO 0oJiee OTBETCTBEHHO TMOIXOUTh K U3YUYCHHUIO 3asBIICHUS U MIPUHATHIO JAFHEHIINX PEIICHUH 110 HEMY.

besycnoBHO, uT0 HemonHbIe U HeAPPEKTUBHBIE JICHCTBUSI OPraHOB MPABOCY/MsI, HU3KUI ypoBeHb npodeccro-
HaJM3Ma KOHKPETHBIX MPaBONPUMEHHUTENEH, a TaKke OMMUOKN W Pa3HOTIIACHS BO MHEHHSX 110 COCTAaBJICHHUIO ILTA-
HOB TIPO()ECCHOHANBHOMN AEATEeIHHOCTH CYOBEKTOB, OCYIIECTBISIONINX IMPOU3BOICTBO 10 YTOJIOBHOMY JENy; HU-
YTOXKHOE CTpeMIICHHE MPABOIIPUMEHHUTENEH Ha UCTIOJIHEHHE YTOJOBHOTO CYAONPOMU3BOCTBA B IOJIHOM 00bEeMe U
0e3 HeyOeUTEeNbHOTO 3aTATHBaHMs TPOIIecca; HeJJOCTATOYHOE 3HAHWE U YMEHHUE UCIIONHATh Ha MPAKTHKE pa3liny-
HBbIE KPUMUHAIMCTUIECKAE PEKOMEHIAINH 110 PACCIIeIOBAaHHUIO, BRICOKAsI HATPY3Ka M PsIT JPYTUX OCTABIISIFOT HETa-
TUBHBIN OTIICYATOK, YTO MBI 1 BUIUM, aHAJIU3UPYS cyaeGHy}o " CJICACTBCHHYIO ITPAKTHUKY.

Kak coBepitlieHHO 000CHOBaHHO MPOKYpop peciyOinukyu KalMbIKUK, MPOBOJS COBEIIaHUE O0paTHi BHUMaHHE
MIPUCYTCTBYIOIIMX HA TOYHOE, CTPOroe COOI0IeHHe TPEOOBaHUI YTOJIOBHO-TIPOIIECCYATLHOTO 3aKOHOIaTEeIhCTRA,
MpHU3bIBasi PyKOBOAMTENECH HAAJUTh CUCTEMHBIN U 3Q(EKTUBHBIA BEJOMCTBEHHBIA HA30p, COCPENOTOYNB BHUMA-
HUEC HA BBIACPKMBAHUU Pa3yMHBIX CPOKOB OpraHaMu, OCYIICCTBIIAIONIUMU CYJOIIPOU3BOJACTBO — KaK OJJHO M3 I'JiaB-
HBIX HAlpaBJICHUH JEATEIBHOCTH ITPABOOXPAHUTEIBHBIX OPTaHOB [8].

[lonBons UTOTH, XOTENOCH OBl OCTAHOBHUTHCS HA CIIEAYIOIINX MOMEHTAX:

1. lomkHOE OCO3HAHHE M MCIOJB30BaHKUE JOJDKHOCTHBIMU JIMIIAMH TPEeOOBaHHMI 3aKOHOJATENs Ut obecrede-
HUSI 3aKOHHBIX MPaB yYaCTHUKOB YTOJOBHOTO CY/IOIPOU3BOJICTBA IPHHUMAET BCe OoJibliee W OoJiblliee 3HAYCHUE.
A 3HAUYUT, IPABOBOE MOBEJICHNE, KYIbTYPa, OMBIT © HECOMHEHHO YPOBEHb KBATU(PUKAIIUN TPABONPUMEHUTEIS UT-
paroT BECOMYIO pPOJIb B p€ain3alilui HATMOHAJIbHBIX U MEXKAYHAPOJAHBIX CTAHAAPTOB IIPaBOCY AU,

2. YacTo puXOIUTCS CTATKABATHCS C TEM, YTO CO BPEMEHH ITO/Ia4H 3asBICHUS U 10 (aKTa MPUHSATHS pEIIeHHs
10 HEMY IPOXOJUT 3HAYUTEIIbHOE KOJIMYECTBO BPEMEHH (a 4acTO NPUHUMAETCS OTKa3 B BO30YKIIEHHH YTOJIOBHOTO
Jieia, OTMEHSIOLIMICS BIIOCIEACTBUN PYKOBOAMTENIEM CIICACTBEHHOTO OpraHa MM HPOKYpaTypol W HamlpaBlseTcs
Ha OOITOJHUTCIIbHYIO IIPOBEPKY U CPOK HAYUHACTCA 3aHOBO) N3BECTHO MHOI'0O CJIy4dacB, KOrjga noTepricBIIuM JIMIO
NPU3HAETCS 110 JeITy JIUIIb 10 OKOHYAaHUH pacclieioBanus. [103TOMy JIOTHYHO pa3yMHBIH CPOK YrOJOBHOTO CYJIO-
MPOM3BOJICTBA CUMTATh HE C MOMEHTA MIPU3HAHUS TPAKIAHHHA TIOTEPIIEBIINM, a 10 (aKTy ero oOpaIieHus B mpa-
BOOXPaHUTENbHBIE OpraHbl. UTO pa3pemuT NOTEPIEBIINM IIETUKOM M TIOJTHOCTHIO 00ECTIeunBaTh 3allUTy MPaB U
cB00OOI, TapaHTHpOoBaHHYIO KoHCcTHTYyIIHEH PD, paccuuThiBas Ipu 3TOM Ha KOMIICHCAITHI0O HAHECEHHOTO MM YyIIep-
0a B pe3yNbTare NpecTyMICHHUS.

3. [Ans okazaHus peaqbHOH MOMOIIY CYIbsM M OpTaHaM NpPeABAPUTENBHOTO PacciieIoBaHHUs HEOOXOIMMO pas-
paboTaTh COOTBETCTBYIOIINE METOIUICCKUE PEKOMEH/IAIIMN B IPUMEHEHHUHU JIAHHOTO MPHUHITUIIA.
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IOPUIUYECKAS TIPUPOJA OFBEKTA U ITPEJMETA IPECTYILIEHUIA,
HNPEAYCMOTPEHHBIX CTATBSMM 200.4, 200.5 YK P®

CanoxuukoB H.A., acnupanr,

Cunbuenko E.B., kanauaaT opuau4ecKux HayK, TOLEHT,

BacuiabeB A.M., 1OKTOp HCTOPUYECKUX HAYK, KAHAUAAT HOPUANYECKHUX HAYK,
npodeccop, 4ieH Poccuiickoii akaieMun PUIHIECKUX HAYK,

Ky0anckuii rocynapcTBeHHbIH YHUBEPCUTET

AnHomauua: 6 Hacmosuem UCCIeO08AHUU Mbl PACCMOMPENt OPUOULECKYIO BPUPOOY Npecmynienuti npeoy-
emompennwix cm. 200° u 200° VK P®D, komopbwle necym 6 cebe HeoOnosHaunwiii u npomusopeyugyiii xapaxmep. C
OOHOUl CIOPOHDL, YKA3AHHBLE NPECTIYNACHUSL MA2OMEIOM K CReYUATbHbLIM 8UOAM 310YNOMpPedeHUsT OO0IHCHOCHHbL-
MU ROTHOMOYUSIMU, NOCKOJILKY 3AKVAKA OCYWECMBISIemcs Ol 0DecneueHus: 20Cy0apCmeeHHbIX U MyHUYUNATbHBIX
HYJICO, A Ce008amMenbHO 00OHOU U3 CIMOPOH 6ce20d BbICMYnaem 20CYO0apCmEenHas uil MyHUYUNaubHas opeaHu3a-
yus. COOmEemcmeeHHO Mbl NONBIMANUCH PACKPLIMDL NPOOAEeMHble KpUMepuU, Komopbvle npeoiazaem U3L0NCUMD
HeMHO20 UHAYe OM JIe2albHO20 NOHUMAHUSL, YMOo daem 60nee KOHCMPYKMUBHOE U3T0JCEHUE.

Knrwouesnvie cnosa: npecmynienue; 310ynompeonenue 00IICHOCMHbIMU NOTHOMOYUAMY, chepa 3aKYHOK, 20C)-
oapcmeentvie HYscovl, ['ocydapcmeennas Kopnopayust, KOHMpAKmHas Cucmema; MyHUYURAIbHble HY#CObl

THE LEGAL NATURE, OBJECT AND SUBJECT OF THE CRIMES PROVIDED FOR IN
ARTICLES 200.4, 200.5 OF THE CRIMINAL CODE OF THE RUSSIAN FEDERATION

Sapozhnikov N.A., Postgraduate,

Silchenko E.V., Candidate of Juridical Sciences (Ph.D.), Associate Professor,
Vasilyev A.M., Doctor of Historical Sciences (Advanced Doctor),

Candidate of Juridical Sciences (Ph.D.), Professor,

Member of the Russian Academy of Legal Sciences,

Kuban State University

Abstract: in this study, we have considered the legal nature of the crimes under Articles 2004 and 2005 of the
Criminal Code of the Russian Federation, which are ambiguous and contradictory in nature. On the one hand, the-
se crimes tend to be special types of abuse of official powers, as the procurement is carried out to meet state and
municipal needs, and therefore one of the parties is always a state or municipal organization. Accordingly, we
tried to reveal the problematic criteria, which we propose to present a little differently from the legal understand-
ing, which gives a more constructive presentation.

Keywords: crime; abuse of official authority; procurement sphere; state needs; sState corporation; contract
system; municipal needs

Cr.ct., 200.4 u 200.5 YK P® pacnonoxeHHbIE B YTOJIOBHOM KOJIEKCE CETOJHSI PAaCKpPbIBAIOT HA HAII B3I
JOCTaTOYHO NPOTHUBOPEUYMBHIN NMPAaBOBOM XapakTep, YTO BBOJAHUT 10 HAIIEMy MHEHHIO CIIEACTBEHHO-CYACOHYIO
NPakTUKy W TEOPETUKOB B TynmHWK. OnmHako, (akThl 370ynoTpeOIeHUs] JOJKHOCTHBIMH TOJHOMOYHSMHU XOTS U
MIPEINOoJIaraloT HeTOCPECTBEHHOE HAJIMYNE Y BHHOBHOTO JIMIIA KOPBICTHOM WMIIM WHOW JIMYHOW 3aMHTEPECOBAHHO-
CTH OT NpoQeCcCHOHATBEHON NIESTeIBHOCTH, HO TaKas 3aMHTEPECOBAHHOCTh HOCHT 3a4acTyIO OIOCPEIOBaHHBIN Xa-
paKkTep M HE JIOIMyCKaeT IMOlydeHHe JEHEeKHOTO WM HATypaJbHOTO BO3HATPAXKACHUS Hampsamyr. Hamndwme BO3-
MOKHOTO MaTepHAILHOTO HJIM [EHHOTO BO3HATPAXAEHUS WM BCTPEYHOTO JecTBUA (Oe3AeCTBHSA) CO CTOPOHBI
JIOJKHOCTHOT'O JIMIA B AEMCTBUTEIBHOCTH MOXET CBHIETEIBCTBOBATh O TaKMX KOPPYNLIMOHHBIX MPECTYIUICHUAX
KaK B3TOYHHUYECTBO MM KOMMEPUYECKUI MOAKYII.

OpnHaxko cpaBHUTENBHBIA aHAIN3, TPOAETAHHBIN HAMH B JUCIIO3UIMAX MUCCIEAYEMBIX IIPECTYIIICHUH TO3BOISIET
MIPEINONI0KUTh, YTO TIPECTyIuIeHue, npexycMoTpenHoe ctatbeir 200.4 YK P®, moctaToyHO TECHO meperieTaeTt
MIPU3HAKHU C TAKMMH JIETAIBHBIMH YTOJIOBHO-IIPABOBBIMHU 3allpeTaMy Kak, IPeayCcMOTpeHHbIe cTaThell 285 YK PO n
crateeit 200.5 YromoBHOTO Kojmekca Poccuiickoit Denepanmm, a TakKe ONMHUCHIBAEMbIC TPU3HAKA MBI MOXKEM Ha-
omonath u B cTaThax 290, 291, 291.1 YronosHoro koaekca Poccuiickoit deneparmmm.

HecomueHHo, npeyioskeHHas 3aKOHOJaTeNIbHAsS MHULMATHBA Ha NEPBHIN B3IJISA MOXKET NOKAa3aThCsl CIIOPHOM U
JTAaHHBIN CIIOp MPOSABISAETCS B TOM, YTO SBJSIOTCS JIHM YIEHBI 3aKyIOYHON KOMHUCCHH IOJKHOCTHBIMU JIUIIAMH. OTH
(baxThl OYEBHIHBI KaK B MOJB3Y TAKOW BO3ZHHKAIOMIEH MUCKYCCHH, HO OHM MOTYT OBITH M IIPOTUB NPEIOKEHHOIM
3aKOHOJATeNIeM MOJIEMHUKH, TaK KaK 3aKOHOJATENb UM JIaeT Bpoje Obl TOCTaTOYHO KOPPEeKTHOE 0O0ocHOBaHKE. MBI
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BUJIMM, YTO 3aKOHOJATENh BEPOSATHO IO ATOW MPUYUHE BO3ZHHUKIICH Y TCOPETHKOB M MPAKTUKOB IOIIET MO MyTH
CO3/IaHUs CIENHAIbHBIX HOPM, KOTOpBIE M CTalld MPEAyCMAaTPUBATh YTOJOBHO-TIPABOBOM 3ampeT mo (akty 31o-
ynoTtpebnenns B cepe 3aKylnoK UMEHHO B IIHPOKOM CMEBICIIE, YTOOBI HE BO3HHUKAJIO M3JIHUIIHUX CIOPOB. B TO xe
BpeMsl HE Tak JIaBHO, @ UMeHHO B 2017 romy 3aKOHOJATEIb MOIIEN MO MYTH HAUMEHBIIIETO CONPOTUBIICHUS B JIaH-
HOM aCIEKTE W JIONIOJHHII YIOJOBHOE 3aKOHOJATENbCTBO Poccuy OYeHb MHTEPECHBIMH HOPMaMU W 3TO CTaThs
201.1 un 285.4, B KOTOPBIX KOPPEKTHO HM3IJIATalOTCS TIOJIOXKEHHS MOTIEPKUBAIONINE, KTO MOXET OBITh CyOBEKTOM
npecTyIicHus. BHUMaTeTbHO U3ydas MPEJIOKEHHYI0 3aKOHOIATENIEeM PEIAKIIUI0 MBI C YBEPEHHOCTHIO MOXKEM TO-
BOPUTH O TOM, UTO 3TO JIUI[A, KOTOPBIC HEMOCPEACTBEHHO BHITIOIHSIOT YITPABICHYSCKHE PYHKIIMN B KOMMEPUYECKUX
Y UHBIX OPTaHU3aIMsIX, TIPH BCEM dTOM He 0€3 y4acTHs JOJDKHOCTHBIX JHIl [1, ¢. 67-72]. 31ech Mbl IPHUIIUTA K BbI-
BOJIy, YTO, B TPEUIOKEHHYIO 3aKOHOZATEJIeM OCHOBY IO Pa3TPaHHYEHHIO W JAIBHEHIIEr0o WHKPUMHHHPOBAHUS
YKa3aHHBIX MPECTYIUICHUIH OBbLI TOJIOKEH B OCHOBY MMEHHO MPEIMET MPECTYIUICHUS, a UMCHHO OOOPOHHBIN WU
HEOOOPOHHBIN 3aKas3, MOCKOJBKY MEPBBIN (hparMeHT U BTOPOH MOXKET ObITh BBHIITOTHEH UMEHHO IS TOCYAapCTBEH-
HBIX HYX]I.

beccoMHeHn#t y Hac MPUCYTCTBYIOT IO 3TOMY MOBOAY M APYTHE B3IJISIABI, @ HMMEHHO, pa3MeIleHne YroJOBHO-
MPaBOBBIX 3aMpeToB U3N0KeHHBIX B cTaThax 200.4 u 200.5 B rnase 22 YK P®D M0KHO MpOCIeAnTh U TO YTO 3aKO-
HOJIATeNb TIPU aKTUBHOM ycwimu co cTopoHbl YK Poccum mormbiTancss pacKpbITh COBOKYITHOCTE OOBEKTOB pac-
CMaTPUBAaEMBbIX MPECTYIUICHUH, IJI¢ CBOE MPEANOYTCHUE OH OTAAaeT UMEHHO YCTAaHOBJICHHOMY TOPSIKY OCYIIECTB-
JICHUsI 3aKYTIOK TOBapOB, paboT, YCIYT IS JOCTOWHOTO 00ECIICUCHHS FOCYIaPCTBECHHBIX U MYHUIIMTIAIBHBIX HYK]I,
KOTOPBIE PEATU3yIOTCS B OOJBIIEH CTETIeHN KOHTPAKTHBIM 3aMBICIIOM, HO TIPH 3TOM MMEIOIINE CBOM OCHOBHBIE Ie-
T, BEIpaXEHHBIE B 00ECIIEYeHNH KOHKYPEHIIMH C OAHON CTOPOHBI M HEMOCPEACTBEHHON (PPEKTUBHOCTH OCYIIe-
CTBJICHHUS 3aKyIOK — C IPYrol CTOPOHBI. BO3HUKAET BOMPOC, CTOMIIO JIM 3TH (haKThl KpUMUHATIU3UPOBAThH U CO3/1a-
BaTh OT/CJIbHBIC YTOJIOBHO-TIPABOBBIC HOPMBI.

Ecnu caenaTh ymop Ha CyIecTBYIOIIee 3aKOHOAATENhCTBO B chepe 3aKyIOK, a MIMEHHO Ha cTaThio 3 Denepanb-
HOro 3akoHa Ne44-d3 «O KOHTPAaKTHOH cUCTeMe B cepe 3aKyIoK TOBapOB, padoT, yCIyr uisi 00eCIeUeHHUS TOCY-
JTAPCTBEHHBIX U MYHUIIUIAIBHBIX HYXKI», KOTOPBIN BCTYIWI B 3aKOHHYIO cuity B anpeie 2013 roaa, To Mbl MOXkeM
¢ OOJIBIIIOI BEPOATHOCTHIO TOBOPHUTH O TOM, YTO KOHTpPAKTHAs CHCTEMa B cdepe 3aKyloK TOBApOB, YCIyT, padoT,
JIOKUTHCS HA TJIEYN TOCYAaPCTBEHHBIX M MYyHHIIUTIAIBHBIX OPTaHOB. AHAIM3UPYEMYIO CUTYAIUIO 3aKOHOaTelb B
HACTOSIIIIEM HOPMATHBHO-TIPABOBOM JIOKYMEHTE PACKPBIBAET CIEAYIONIMM 00pa3oM, BBIIENSS CIEAYIONINE Pa3HO-
BUJHOCTH YYaCTHHKOB: 3TO OpPTaHbI MCIIOJHUTENBHON BIAacTH Ha (hefiepaibHOM YPOBHE M 3TO OPTaHbI UCIIOIHU-
TETHHOH BJIACTH Ha ypoBHE cyObekta PD. [IpucyrcTByroiiee B 3akoHe JIeTIeHHE OCYIIECTBISET HEITOCPEACTBEHHOE
peTyIUpOBaHNE KOHTPAKTHOM CHCTEMBI B cepe 3aKyIOK; MPU 3TOM COTIACHO CTAaThH 3 aHATM3UPyEeMOro 3aKOHa,
CYIIECTBYIOT M HWHBIE OpraHbl HCIONHHUTENBbHOW BIACTH Ha (elepajbHOM YypOBHE, Takue Kak | ockopriopa-
un «PockocMoc» u «Pocatom». Bee 3T0 TOMBKO OATBEPkKAAET O pa3HOCTOPOHHEM XapakTepe OI0pPOKpaTHUECKUX
npeanochuIok [2, c¢. 187-195].

Eciin mocMoTpeTh ¢ Apyrol CTOPOHBI Ha CYIIECTBYIOIINE HOPMATUBHO-TIPABOBBIC JOKYMEHTHI, TO KOHTPAKTHAs
cuctema B cepe 3aKyImoK BKIFOUAET B ce0sl peann3yeMble Ha3BaHHBIMU BBIIIE YYaCTHUKaMU KOHTPAKTHOHN CHCTe-
MBI JIESHCTBUSAMI, OPUEHTHUPOBAHHBIMHI Ha 00€CIIeYeHre TOCYJapCTBEHHBIX M MYHHUIIMITAIbHBIX HYXI. YKa3aHHbIS
JICHCTBYSI IOJIXKHBI COBEPIIATLCSA B CTPOIOM COOTBETCTBUU C CYIIIECTBYIOIIMM 3aKOHOAATEIbCTBOM, ITOA3aKOHHBIMH
HOPMATHBHBIMU TPABOBBIMH aKTaMH O KOHTPAKTHOW CHUCTeMe B cdepe 3aKyINoK, B TOM YHCIIE C UCIOJIh30BAHUEM
eMHON MH(OPMAIIMOHHON CUCTEMBI B cpepe 3aKyNOK (MCKIIOYCHUSIMHU SBISIOTCS CUTYallWH, KOTJla UCTIOJIbh30Ba-
HHUE TAaKOW CHCTEMBI HE MPElyCMOTPEHO 3aKOHOM).

AHaM3UpYyst BBINIE M3JI0KEHHOE MBI CUUTAEM, YTO 3aKOHOJATENh MPECIIEAYET TOJILKO OJIHY IIelb, U OHA BBIpa-
JKE€Ha B OXpaHe OOIIECTBEHHBIX OTHOIICHUI Ha BCEX JTalax pealu3allid MPeAyCMOTPEHHBIX 3aKOHOM JICHCTBUI.
3T0, 6€3yCIOBHO, MPAaBUIIEHO, YTO 3aKOHOJATENb BCE JIEHCTBUS MOIBITAICS YPETYIHPOBATH YTOJIOBHO — IPABOBHI-
MU 3anpeTamu. [10CKOJIbKY YyYaCTHHUKU KOHTPAKTHON CHCTEMbI B IOJHEE JAOMYCTUMO MOT'YT UMETh MaTePUAIbHYIO
3aMHTEPECOBAHHOCTH MPU KAXKJOM yJOOHOM IS HUX CIydae, JOITyCTUM, €CIIH WX 3asiBKM Ha y4acTHE B 3aKyIKax
OBLTM HEOOOCHOBAHHO OTKJIOHEHBI, JTM00 OHU 0E30CHOBATEIHHO (HE3aKOHHO) He ObLTH MPH3HAHBI OOEIUTENSIMU
COOTBETCTBYIOIIETO KOHKypca [3, ¢. 761-766]. Dckanalius IpecTyIHOTO MOBEACHUS B JAaHHOM HalpaBjICHHUU J1OC-
TaTOYHO BBICOKA, HAIIPUMEDP B Pe3yJIbTaTe MOJKYIIA WK 3JI0YNOTpeOieHus modeuTeNeM KOHKypca OyIeT pru3HaH
YYaCTHHUK, KOTOPBIH 10 CBOCH CYIIHOCTH HE CMOXET JIOJKHBIM 00pa30M BBITIOIHUTH TOCYAapCTBEHHBIN WM MYHHU-
[UITAJBHBIA 33aKa3, a TAKKE TPUBENET K CPHIBY BBHIIOJIHIEMBIX pabOT MM MPHOOPETEHHE TOBAPOB TI0 3aBHIINICHHBIM
[IeHaM, TO B IaHHOW CHUTYyalluy Ha JIUIO TOT OOBEKT MPECTYIUICHNS, KOTOPBIA XapaKTepu3yeT UMYIIEeCTBEHHBIE OT-
HOIIIEHUS, & OHU C OOJIBIICH BEPOATHOCTHIO TONAAIOT MO/ KBATU(PUKAIIUIO MOIICHHUYECKUX JICHCTBUH, HEKEITH
MOJT 37I0YNOTpeOIeHnE B chepe 3aKyNOK WU MOAKYIa paOOTHUKA KOHTPAKTHOW CITYKObI, TaK y BUHOBHOTO JTUIIA
M3HAYaJIbHO MOYKET BOZHUKHYTH YMBICEN Ha 3JI0yMoTpebiIeHue qopeprueM. B HacTosmeM mpuMepe moTepIieBIINMH,
KOHEYHO K€, BRICTYMAIOT rOCY/IapCTBCHHBIC, MYHUITUITATBHBIC OPTaHbl UITH MPOCTO 3aKa3unku [4, ¢. 143].
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B pamkax Hamiero mccieoBaHusl IPEIMETOM KOHTPAKTHOW CHCTEMBI, COOTBETCTBEHHO, BBHICTYIAET KOHTPAKT,
3aKJIFOYEHHBIN Ha YPOBHE MYHHULUIIAJIUTETa WIN FOCyNapcTBa, a TAKKEe MOXKHO TOBOPUTH U O HE YHOMSHYTBIX pa-
Hee MHBIX IPaXIaHCKO-IIPaBOBBIX OTHOLIEHUH. Ecnu ropoputs 0 kBanuduKanuu, TO aHAIM3UPYEMbIH HaMH IIpe.-
MET MPECTYIIIEHUSI, KOTOPbII OTYETIUBO PaCKpPBIBAETCS 3aKOHO/IATENEM B 3aKPEIUIEHHBIX CTaThsIX YTOJIOBHOTO KO-
nekca, a uMeHHO cT.cT. 200.4 u 200.5 He00X0IMMO UCKITIOUYHTh «KOHTPAKTHAS CUCTEMay, Ta0bl He ObLIO COMHEHHIA
B MHKPMMUHHPOBAHUM CYIIECTBYIOIINX YTOJIOBHO-TIPABOBBIX HOPM B OTHOLICHWH BUHOBHBIX Jinll. [louemy MeI ro-
BOpPHUM 00 HCKIIIOUCHHHU TpeaMeTa npectyruienus? [Ipobiema B cneayromiem, eciu AefaTh yIop Ha MyHKT BOCBMOM
YacTH MEepBOi cTaThu TpeThell 3akoHa Ned4-D3 To MOXKHO MOJUYEPKHYTb, UTO 20CYOAPCMBEHHbII KOHMPAKM, My-
HUYUNATbHLIL KOHRMPAaKm TIPEICTABIIOT OO0 Pa3sHOBUIHOCTh MOMMEHOBAHHBIX B cTaThe 420 ['K P cmenok,
KOTOpbIe JaHHBIM HOPMAaTHBHBIM AOKYMEHTOM JIOCTATOYHO KOPPEKTHO PacKphIBalOTCS. BHUMaTenbHO mOocMOTpEB
HOPMBI TPaXXJAHCKOTO KOJEKCa C TOUKU 3peHHs] OYKBAIBHOTO MX TOJIKOBAHUS, Mbl YCMAaTpPHBaeM, YTO UX MpeaMe-
TOM BBICTYIIA€T 00513aTENLCTBO IO OCYIIECTBICHHIO padoT, IOCTaBKE TOBApa, a TAK)KE€ OKA3aHUIO YCIYT, B YUCIIO
KOTOPBIX MOT'YT BXOAUTHh M YCIYTH IO IPUOOPETEHUIO B COOCTBEHHOCTh, IOIYYEHHIO B apeHIy HEIBHKUMOCTH.
JanHast 0cOOCHHOCTD SIBISIETCS OJHON W3 Pa3HOBHIHOCTEH Tpa)kIaHCKOTrO-PaBoBOro qorosopa. Ecnm ycmatpu-
BaTh TPAKAAHCKO — MPABOBBIC MO3MIMHU TO TOJIHKO OHHM NPU HATUYMHU YKA3aHHOTO OOCTOSITENBCTBA MOTYT OBITH
pea30BaHbl B Ka4eCTBE FOCYAapCTBEHHOr0 KOHTpakTa. CyOBbeKTaMM TaKMX I'PaskIaHCKO-IIPABOBBIX OTHOLICHUI
MOTYT OBITh KaK TrOCyIapCTBCHHBIC OpTaHbl, TaK ¥ MYHHUIIMIIAIBHBIC 3aKa34MK{, HaMepeBarouecs o0ecrneunThb
HYXIBI Tocynapersa [5, c. 57-62]. He tak naBHo, a uMeHHO B aekabpe 2019 roma 3akoHoaaTeNs JeraabHoO JOMoJI-
HSET YacTh MEPBYIO cTaThu TpU 3aKkoHa Ne44-D3 TaKuMU MOHATUSAMU KaK KOHTPAKT U KOHTPAKT XKU3HEHHOI'O LIUK-
na (myHKTH 8, 8%), TeM caMbIM pacIIHpsis OHATHITHYIO 6a3y 3aKOHA U BCe Gosee MoapoGHO OMUCHBas chepy ero
perynupoBanus. [Ipu 3Tom 3aKkoHOJAaTENh OTJAECIBHO YKa3bIBaeT HA BO3MOXKHOCTh 3aKJIIOUEHHUS] HHOTO IPaXIaHCKO-
MIPaBOBOTO JIOTOBOPA, BEIXOIAIIETO 3a MPEAEIbl ONMMCAHHBIX B MyHKTE 8 ctaThu 3 3akoHa Ned4-D3 caenok.

Ha ocHoBaHuM BBIIIE U3TI0KEHHOTO MBI MO’KEM T'OBOPHUTH O CJICAYIOIIEM, YTO MPEAMET MPECTYIUICHUS, 3aKperl-
nenuslii B ctathe 200.4 YK Poccuu, rie UM MOKET BBICTYIIATh 3aKyIIKa TOBAPOB, KOTOPAsi HEIIOCPEICTBEHHO TIPEI-
CTaBIsieT cOOOM KpPyr yKa3aHHBIX B JAUCHO3MLUM JEHCTBUH, 0€3yCI0BHO, MOJUYEPKUBACT UCUEPIIBIBAIOMINI (par-
MeHT [6, c. 89-94]. CoOTBETCTBEHHO MpPHU JIE€TAJHLHOM aHAJIU3€ BbIIIE YKa3aHHON HOPMBI cama 3aKyIlKa, IpelCTaB-
JsieT co0O0M KpyT ONpeAeTIeHHBIX NSHCTBUI, OUYeHb AETAIBHO PACKPHIBAIOIIMXCS B IMyHKTE TPU YaCTH INEPBOU CTa-
TbU TpeTher 3akoHa Ned4-D3. 3akynka B JaHHOM cilyyae OepeT cBO€ Hayallo ¢ MOMEHTA BBISBICHHS MOCTaBIINKA
(mompsiuMKa, UCTIONHUTENA), a 3aBEPLICHUE €€ HACTYNAET MPH Pealn3alul CTOPOHAMU KOHTPAKTA MPUHATHIX Ha
cebs1 o0s3arenbeTB. [loaTOMy, MpoaHATU3UPOBAB 3aKOHOIATEILCTBO, MBI BBILIE HE 3ps MIPEAJaracM UCKIIOUYNUTh U3
crateu 200.4 YK P® mo3unmio 0 KOHTPaKTHOM cHCTEMe, KOTOpasi Harpy»kaeT MPUCYTCTBYIOINIYIO HOPMY dpe3Mep-
HBIMU TIPU3HAKAMH.

Ecnu nmpocnenuts 3akoHOAaTenbHoe uznoxenne ctatei 200.5 YK PO, TO B HEll npeAMETOM NPECTYIUICHNUS, Ha-
000pOT, SIBIISIETCS CaM MOJIKYTI, @ TOYHEe JICHBIH, ICHHbIe OyMaru, HHOEe UMYIIECTBO JIHO0 YCIYTH UMYIIECTBEHHO-
ro xapaktepa. Kak mb1 3Haem ucxozst uz [1I1 BC P® ot 09.07.2013 «O cyneOHoli mpakTuKe O JejaM O B3STOYHU-
YyecTBE M 00 MHBIX KOPPYNLHMOHHBIX NMPECTYIJICHUAX» MPABONPUMEHHUTENb IOHUMAET MPEJOCTaBlIeHHE BCeX (JI0-
ObIX) MaTepHaJIbHBIX BBIFOJl, B MX YHCJE OCBOOOXKAEHHE OT MMYLIECTBEHHBIX 0053aTENIbCTB (IPUMEPAMU MOTYT
BBICTYIATh MPEJAOCTABIEHHE KPEIUTHON OpraHu3aliveil 3aiiMa 1o 3aHMKeHHOH IMPOIIEHTHOW CTaBKe, nepeaayda dec-
IUTATHBIX JINOO IO 3aHIKEHHOM CTOMMOCTH ITyTE€BOK Ha OTHABIX, PEMOHT HMJIM PECTaBPHPOBAHUE KBAPTHP U JIOMOB,
CTPOMTENILCTBO JlauM, Ilepeiaya BO BPEMEHHOE 0€3BO3ME3IHOE MJIM CHMBOJIMYECKH OIIaYMBaeMOE IO0JIb30BaHHE
MMYIIECTBA, B YACTHOCTH aBTOMOOWIIFHOTO TPAHCIOPTA, MPOIIEHUE JI0JITa WM MCIIOMHEHUE TMepe] APYTHMH JTH-
1IaMu 00SI3aTEBCTR).

C y4eToM HU3J0XKEHHOI0, OCHOBHOE pa3rpaHUYEHUE MEXTY NMPECTYIUIEHUAMH, IPETyCMOTPEHHBIMU B CTaThsIX
201.1, 285.4 1 200.4, 200.5 YK P® ocymiecTBiseTcs 10 00BEKTY U MPEAMETY PacCMaTPUBAEMBbIX IIPECTYIJICHHUH.

JlntepaTtypa

1. Tileubergenov Y., Pelevina N., Taubaev B., Vasiliev A. The role of social memory in reconstruction of the
historical past. social memory and historical past // Astra Salvensis. 2018. T. 6. Ne 12. C. 67 — 72. URL:
https://www.elibrary.ru/item.asp?id=38892805 (narta obpamenus: 18.02.2021)

2. Sidorova E.Z., Tarubarov V.V., Okruzhko V.Y ., Vasiliev A.M., Pelevin S.1. Safety issues of the russian edu-
cational system // Journal of Advanced Research in Law and Economics. 2020. T. 11. Ne 1. C. 187 — 195. URL.:
https://www.elibrary.ru/item.asp?id=43289518 (nara obpamenus: 28.01.2021)

3. Pelevin S., Pelevin S., Vasiliev A., Taubaev B., Tileubergenov Y. The participation of youth of western coun-
tries in political life of the society. The youth in the political life of the society // Journal of Advanced Research in
Law and Economics. 2018. T. 9. Ne 2 (32). C. 761 — 766. URL.: https://www.elibrary.ru/item.asp?id=43289518 (ma-
Ta oOpamenus: 22.05.2021)

153



International Law Journal 2021. Tom 4. N23.

4. Jlocer K.B., MonuanoBa C.M., [Ipo3znosa A.Il., Camoiinos A.B., Hagrouwii }O.5., I'openosa JI.1., Maiiopo-
Ba T.B., Bacunrer A.M. AKTyanbHbBIE TPOOIEMBI I COBpEMEHHBIE TeHISHITIH Pa3BUTHS SKOHOMHKH, MEHEDKMEHTa
U IODHCIpPYICHIMA B CBETe WHHOBAallMOHHBIX  wWccienoBanmid. Mocksa, 2019. C. 143.URL:
https://www.elibrary.ru/item.asp?id=43813438 (nara oopamenus: 08.05.2021)

5. lyneikuna A.C., Konsixun B.I1., Bacunses A.M. [Ipobraembl mpaBoBoOii 3alIUThl NEPCOHANBHBIX JAaHHBIX H
oXpaHBl 4acTHOW >km3HM rpaxmad // International Law Journal. 2021. T. 4. Ne 1. C. 57 - 62. URL:
https://www.elibrary.ru/item.asp?id=44879092 (narta oopamenus: 11.05.2021)

6. Cunoposa E.3., BacunseB A.M., BacunbeB A.A. OOpa3zoBareibHas cpeia U € BHYTPEHHEE KPUMHHAIBHOE
HOBE/ICHNE: OCHOBHBIE MPEyNPEAUTEIbHbIE MEPBI ITyTeM BeoMCTBeHHOro kKoHTposts // International Law Journal.
2021.T. 4. Ne 1. C. 89 — 94. URL.: https://www.elibrary.ru/item.asp?id=44879098 (marta o6parnenus: 14.05.2021)

References

1. Tileubergenov Y., Pelevina N., Taubaev B., Vasiliev A. The role of social memory in reconstruction of the
historical past. social memory and historical past. Astra Salvensis. 2018. T. 6. Ne 12. S. 67 — 72. URL:
https://wwwe.elibrary.ru/item.asp?id=38892805 (data obrashcheniya: 18.02.2021)

2. Sidorova E.Z., Tarubarov V.V., Okruzhko V.Y, Vasiliev A.M., Pelevin S.I. Safety issues of the russian edu-
cational system. Journal of Advanced Research in Law and Economics. 2020. T. 11. Ne 1. S. 187 — 195. URL:
https://wwwe.elibrary.ru/item.asp?id=43289518 (data obrashcheniya: 28.01.2021)

3. Pelevin S, Pelevin S., Vasiliev A., Taubaev B., Tileubergenov Y. The participation of youth of western coun-
tries in political life of the society. The youth in the political life of the society. Journal of Advanced Research in
Law and Economics. 2018. T. 9. Ne 2 (32). S. 761 — 766. URL.: https://www.elibrary.ru/item.asp?id=43289518 (da-
ta obrashcheniya: 22.05.2021)

4. Losev K.V., Molchanova S.M., Drozdova A.P., Samojlov A.V., Nadtochij YU.B., Gorelova L.l., Majorova
T.V., Vasilev A.M. Aktual'nye problemy i sovremennye tendencii razvitiya ekonomiki, menedzhmenta i
yurisprudencii % svete innovacionnyh issledovanij. Moskva, 2019. S. 143.URL:
https://www.elibrary.ru/item.asp?id=43813438 (data obrashcheniya: 08.05.2021)

5. Pupykina A.S., Konyahin V.P., Vasil'ev A.M. Problemy pravovoj zashchity personal’nyh dannyh i ohrany
chastnoj zhizni grazhdan. International Law Journal. 2021. T. 4. Ne 1. S. 57 - 62. URL:
https://www.elibrary.ru/item.asp?id=44879092 (data obrashcheniya: 11.05.2021)

6. Sidorova E.Z., Vasil'ev A.M., Vasil'ev A.A. Obrazovatel'naya sreda i ee vnutrennee krimi-nal'noe povedenie:
osnovnye predupreditel'nye mery putem vedomstvennogo kontrolya. International Law Journal. 2021. T. 4. Ne 1. S.
89 — 94. URL: https://www.elibrary.ru/item.asp?id=44879098 (data obrashcheniya: 14.05.2021)

154



International Law Journal 2021. Tom 4. N23.

KPUMHUHOJOTHYECKAS XAPAKTEPUCTHKA IMYHOCTH OCYIKIEHHBIX
3A HEYIIVIATY CPEJACTB HA COAEP)KAHUE JETEU

HNBanosa E.B., acnupanr,
Enenxmii rocynapcrBennsiii yausepcuret uM. U.A. bBynuna

Annomauusa: yenv: uccie008aHue KPUMUHONOUYECKOU XapaKmepUCmuKky JUYHOCIU OCYICOEHHBIX 30 Heynla-
my cpeOCcme Ha cooepacanue demeli @ pazpese QYHKYUOHUPOSAHUs NpetoOUyuonHo2o xapakmepa cmamovu 157 VK
P® 6 peoaxyuu 2016 200a.

Memoowsi: cmamucmuieckull aHau3 OAHHLIX 0 0eMOSPAPUYECKUX NPUSHAKAX OCYIHCOeHHbIX no yacmu I cma-
mou 157 YK P®; ankemupogarnue 147 ocyscoennwvix no cmamve 157 YK P® na meppumopuu Jluneyxoii obnacmu
6 nepuood 2018-2020 ee.

Pesynbmamul.: cendepHulii cOCmag oCysHcOeHHbIX RO OAHHOU CMamve CYWeCmEenHO UBMEHUICS 3ad ROoCeoHue
nAMb 1em 8 CMOpPOHY Yeenudenus 00au xcenwun (26%); eospacm, yposerv 06pazo8anust, poo 3aHAMULL U ypo8eHb
ANKO20U3AYUY / HAPKOMUSAYUL He USMEHUTUCL. B ucciedosanuu 6vln 3aghukcuposan Ha 0CHO8e U3y4eHust Crnamu-
CMUYeCKUX OAHHBIX, NPOGEOeHUs. AHKEMUPOBAHUSL OCYICOCHHBIX NOPMPEN MUNUYHO20 HEeNIAMeNIbUKa alumMeHt-
mog: myosicuuna 6 eospacme 30-49 nem, umerowuil cpednee npogeccuoHarbHoe Ul cpednee oduee obpasosanue,
MmpyooCcnocoouwvlil, 6e3 NOCMOSHHO20 UCOYHUKA 00X00d, CKIOHHbII K AIKO20IU3AYUY / HAPKOMU3AYUL.

Bo1600b1: 6 pabome 6binu onpedenenvl 086e MeHOSHYUU: CHUNCEHUE 3HAYUMOCIU (AKMOopa Mecma Npo*CUBAHUSL
OCYIHCOEHHO20 U NOGBIUEHUE ZHAYUMOCIU 2€HOEPHO20 (aKmopa, 4mo ceuoemenbcmgyem o (eMuHu3ayuy npe-
CMYNHOCTU.

Knrwouesnvie cnosa: yeonosrnoe npago, anumenmuvl, HEyniama cpeoCms Ha cooepicanue oemetl, nopmpem npe-
CMYNHUKA, AOMUHUCIPAMUBHASL NPEIOOUYUS

CRIMINOLOGICAL CHARACTERISTICS OF THE PERSONALITY OF THOSE CONVICTED
FOR NON-PAYMENT OF FUNDS FOR THE MAINTENANCE OF CHILDREN

Ivanova E.V., Postgraduate,
Bunin Yelets State University

Abstract: object: to study the criminological characteristics of the personality of those convicted for non-
payment of funds for the maintenance of children in the context of the functioning of the prejudicial nature of Arti-
cle 157 of the Criminal Code of the Russian Federation as amended in 2016.

Methods: statistical analysis of data on the demographic characteristics of convicts under Part 1 of Article 157
of the Criminal Code of the Russian Federation; questioning 147 convicts under article 157 of the Criminal Code
of the Russian Federation on the territory of the Lipetsk region in the period 2018-2020.

Findings: the gender composition of those convicted under this article has significantly changed over the past
five years towards an increase in the proportion of women (26%); age, education level, occupation and alcohol /
drug addiction level did not change. In the study, on the basis of studying statistical data, conducting a survey of
convicts, a portrait of a typical defaulter of alimony was recorded: a man aged 30-49, with a secondary vocational
or secondary general education, able-bodied, without a constant source of income, prone to alcohol / drug addic-
tion.

Conclusions: the work identified two trends: a decrease in the importance of the factor of the place of residence
of the convict and an increase in the importance of the gender factor, which indicates the feminization of crime.

Keywords: criminal law, alimony, non-payment of funds for the maintenance of children, a portrait of a crimi-
nal, administrative prejudice

BBenenue

Bomnpoc BbINOTHEHNST AIMMEHTHBIX 00513aTENILCTB SBISIETCS aKTYaILHBIM B pa3pes3e CONUALHOTO OJIaromonyyns
rpax1aH, 00eCIIEYCHHSI OXPAHbI HHCTUTYTa CEMBH, a TAK)Ke COOJIIOJIEHUS OOIIECTBEHHOTO MpaBomopsaka. B 2016
oy B YTOJIOBHOE 3aKOHOIATENbCTBO Poccuiickoit denepanun ObUTH BHECEHBI M3MEHEHMS, KOTOPHIE 3aTPOHYJIN B
TOM YHCJIE TIPABOBbIE MEXaHW3MBbI BBITIOJIHEHHS aTUMEHTHBIX 00s3aTeNbCTB rpaxaaHamu. Eciu 1o maHHOTO Tie-
pYoZia YrOoIOBHAS OTBETCTBEHHOCTD 33 HEHCITOJHCHHE aIMMEHTHBIX 0053aTeNbCTB HACTYIAJa B CJIydae, KOria JI0-
Ka3bIBAJICSI 3JIOCTHBIA XapaKTep NaHHBIX JCUCTBUH (Win OE3ACHCTBUI), TO COTNIACHO COBPEMEHHBIM YTOJIOBHO-
IIPaBOBBIM HOPMAaM YIOJIOBHAsl OTBETCTBEHHOCTh HACTYIAET, €CJU JECSIHUE HOCUT ITOBTOPHBIN XapakrTep, MOACYIU-
MBIii OBUT HaKa3aH 3a JaHHBIA MPOCTYIIOK B paMKaxX aJMHHHCTPATUBHON OTBETCTBEHHOCTH, TO €CTh BO3HUKIA CH-
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Tyalus aJMUHUCTPAaTUBHOM Nperoaunvu. VM3MeHeHne dyacTu yroynoBHbIX HOpM cTaThi 157 YK P® nosnexno 3a
co0OH POCT YnCIIa OCYKIACHHBIX, a TAKXKE U3MEHEHHE KPUMHHOJIOTHUECKUX XaPAKTEPUCTUK JIUIHOCTH MIPECTYIITHH-
KOB U3 YHCJa OCYXICHHBIX 3a HEYIUIATy CPEJICTB HA CONEPIKAHUE NIETEM.

3HaYMMOCTh UCCIICIOBaHUS KPUMHUHOJIOTUYECKOW XapaKTePUCTUKU CyOBEKTa MPeCTYIUIEHUs] 00yCIIOBIIEHa TO-
TpeOHOCTHIO, BO-TIEPBBIX, PAa3BUTHU YaCTHBIX BONPOCOB KPUMMHOJIOTHH KaK HayKH, BO-BTOPBIX, (DOPMHPOBAHUS
KOpITyca aapecHbIX NPOPUIAKTUIECKUX MEPOIPHUITUH, B-TPETbUX, B3BELICHHON OLIEHKU JCHCTBEHHOCTU YT OJIOBHO-
NpaBOBBIX HOpM. B ciydae ¢ mpaBonpumenenneM ctated 157 YK P® HeoOX0auMO y4YHTHIBATH €IIe HECKOJBKO
acreKToB. [IperoIUIMOHHBIN XapaKkTep AaHHON CTaThbH MOPOJIUII JUCKYPC OTHOCUTENBHO ee 3()(HEKTUBHOCTH B IIH-
poxom conmanbHOM KoHTeKcTe (A.B. AHTIOXO0B, C. B. Kapa [2], A.B. UBanuun [6], A.I'. Kubansauk [7] u mp.).
HccnenoBarenu yTBEpKOAOT, YTO IPUMEHEHHE aIMUHUCTPATUBHON MPEIOJUIIMY K HOPMaM yroJIOBHOTO 3aKOHOJIa-
TEIbCTBA B TEOPUH OPUEHTHPOBAHO HA MPEAYIPEKICHUE MPECTYIUIEHUH U UX YaCTHYHYIO IEKpUMHUHATU3AIHNIO0, Ha
MIPAKTHKE K€, C OXHOM CTOPOHBI, YBEIMYNBAET YHCIIO OCYXKACHHBIX, YTO SBJIAETCSA KAK MUHUMYM JOIOJIHUTEILHON
(uHAHCOBOI HAarpy3KOl Ha roCyJapCTBEHHBIN OIODKET, KAK MAKCUMYM, CHID)KAeT ITOKa3aTeIl COLMAIbHOro Oaro-
MOJY4Hs; C APYTOH CTOPOHBI, COCOOCTBYET (POPMUPOBAHUIO FOPUANYECKUX JIa3eeK Ui M30EraHusi yrojJioBHOTO
HaKa3aHHs U B KOHEYHOM CUeTe 00ECIICHUBAeT HHCTUTYT allMMeHTHpoBaHus. K mpuMmepy, umeeT MecTo ObITh Mpax-
THKA YXO0/1a OT YTOJIOBHOIH OTBETCTBEHHOCTH IIPU YaCTHUYHOH BBIIIATE JIMMEHTOB [9].

B 1aHHOM KOHTEKCTE 11eJIbI0 HACTOSIIEH CTaThH SIBISETCS HCCeI0BaHNEe KPUMUHOJIOTHYECKON XapaKTepUCTUKH
JMYHOCTH OCYKJICHHBIX 3a HEYIUIaTy CpEACTB Ha COZepKaHue AeTel B pa3pese GyHKIMOHUPOBAHUS MPEIOAUITUOH-
Horo xapakrtepa ctatbi 157 YK P® B pegakuuu 2016 rona.

JlutepaTypHblii 0030p

[TpobGneMaTrka alTMMEHTHBIX O0SI3aTENIbCTB B pa3pe3e aJIMUHHCTPATHBHOTO M YTOJOBHOI'O MPaBa MPHUBICKAET
0oJbIII0e KOMMYECTBO HccienoBaTeneil. Kak npaBmiio, KpUMHHOIOTHYECKAs XapaKTEPUCTHKA JTUUYHOCTH OCYKIECH-
HBIX 32 HEYIUIaTy CPEICTB Ha COAEpKaHME AeTer (OpMHUPYETCsS Ha OCHOBE M3yYEHHs AeMOrpad)uiyecKux Mpu3Ha-
KOB IMPECTYMHHUKOB, B UTOTE aBTOPHI KOHCTPYHPYIOT 0O0OIICHHBIN MOPTpeTa HelaTeNblirKa amuMenToB. [1ogo6-
HBIN TI0JX0 oOHapyxuBaercs B paborax T.B. [onronenko, B.A. lopomenko [5], A.A. Mapunoii [8], A.H. Py6-
yeHko [11] u 1p. ABTOpPBI HCCIENYIOT TUIIMYHBIN MOPTPET ocyxkaAeHHOoro no 1 gactu 157 craten YK P® n npuxo-
JAT K BBIBOJY, YTO, NMPECTYITHUKOM sBIIgeTCS MyXuuHa 30-49 neT ¢ J0CTaTOYHO YCPETHEHHBIMH COLIMATbHBIMHU
MOKa3aTeNsIMU: HAIMYKE CPEJHEro MpoecCHOHANBHOTO 00pa3oBaHUs, MPOKUBAHUE B CEIHCKOH MECTHOCTH, OT-
CYTCTBHE MOCTOSHHOTO HMCTOYHHMKA 10X0Aa. Tarke aBTOPBI OTMEYAIOT BBICOKYIO CTENEHb PELUANBHOCTH CpEIn
NPECTYIHHUKOB JaHHOM KaTeropuu. VccnenoBareny yacto oOpaIiaroTcsl K perMOHAIBHBIM CTATHCTHYECKUM Oazam,
YTO T03BOJIsIET MU (HEepeHIIMPOBATh 00OOIICHHBIC KPUMHUHOJIOTMUECKNE XaPaKTEPUCTHKH HEIUIATEIIbIINKOB allu-
MEHTOB. DTOT (aKT NpeACTaBIIsETCS IEHHBIM B CHIIY TOTO, YTO Ha TeppuTtopun PO conmanbHo-neMorpadudeckue
U KyJIbTYpPHO-3KOHOMHYECKHE TOKa3aTeIH Pa3HATCS, YTO OKa3bIBaeT OE3yCIOBHOE BIMSIHUE Ha MOPTPET PErHo-
HaJIBHOM MPECTYMHOCTH B IIEJIOM U B pa3pe3e KOHKPETHBIX BHJIOB MpecTyIuieHuil. Bmecte ¢ Tem, mpu Bcex moio-
JKUTEJIBHBIX YePTaX PErHOHATMCTHKN B KDUMHHOJIOTHH, BXKHBIM MPEJICTABIISICTCS COOTHECEHHE OT/IENBHBIX BBIOO-
POK ¢ 00ILIMM MacCHBOM, YTO HIO3BOJISIET OOHAPYKUTH yCTOWYMBbIE TEHAEHIIMU U OTIPeleJIEHHbIE ClIeU(UKALIH.

Bonee neranpHblil aHANU3 TUYHOCTH OCYy)KJeHHOTO 10 1 wactu 157 crateu YK PO, kak npaBuio, conepKuTcs B
JUCCEepPTAIlMOHHBIX HccnenoBanusax. Hanpumep, B pabote E.E. Ilyxtuii [10] moMUMO CTaTHCTHYECKOTO aHAIHM3a
NPEACTaBICHBI PE3YJIbTaThl aHKETUPOBAHMS OCY)KJCHHBIX, YTO MO3BOJISIET SIMIIMPUIECKA COOTHECTH JieMorpadude-
CKHE XapaKTEPUCTHUKH C MOTHBAMH MPECTYIHHUKOB, OOCTOSTEILCTBAMH U IETEPMHUHAHTAMH, OOYCIOBUBILIUMH JIaH-
HBIE MTPECTYIIHbIE ISSTHUSI.

HHTepecHBI TOIX0 MPEACTaBIeH B cTaThe A.A. bepHAT, B KOTOpO# aBTOp HCCIEAYET KPUMUHOJIOTHICCKIE
XapaKTepUCTUKH JIUL], COBEPIUIMBIINX NPECTYIHBIE JESHUS C aJIMHUHUCTpAaTHUBHOW mperoauumed [3]. Mcxons us
AHATMTUYECKUX JIAHHBIX, COJIEPIKAIMXCS B CTaThe, MOKHO CJIENIaTh BBIBOJI 00 OTCYTCTBUH JMHAMUKH JieMorpadu-
YECKUX TMOKa3aTelel, COCTABIISIONINX OCHOBY KPUMUHOJOTHYECKON XapaKTEPUCTHUKH JIMII, COBEPIINBIIHX MPECTY-
IUIEHHE TI0 HEYIJIaTe alMMEHTOB.

MarepunaJibl 1 METOABI

MartepranoM HaCTOSIIETO MCCIEIOBAaHMS BBICTYNHI MAacCHB JaHHBIX — CBOJIHBIE CTATHCTUYECKHE CBEIEHHUS O
cocrosiHuM cyauMoctd B Poccnu 3a meproxn 2016-2020 rr., kKoTopble ObUTH c(HhOPMHPOBAHBI HA OCHOBE OTYETOB O
neMorpaduyeckux MpU3HaKax OCYKAEHHBIX MO BCEM COCTaBaM NPECTYIJICHUH YTOJIOBHOTO Koaekca Poccuiickoit
Oenepannu. Todkoi oTcuera B faHHOM cTaThe O6epercs 2016 rom, koraa crarbs 157 YK PO momydnia mperoguim-
OHHBIN Xapakrep. B ocHOBe paboThI ¢ JaHHBIM MAaCCHUBOM JaHHBIX IIPUMEHSUIUCH CTATUCTUYECKUE METO/bI UcCie-
JIOBaHMS: KOPPEISIMMOHHBIN aHanu3 I-ITupcona.

B nacrosmmeM nccriegoBaHuu Takke ObLI IPUMEHEH METOJ aHKETUPOBaHUS OCYKACHHBIX MO cTathe 157 YK
P®. Bropyro BEIOOPKY COCTaBUJIM OCYXKACHHBIC Ha TeppuTopuu Jlumnerkoi odaactu mo yactu 1 crateu 157 YK PO
B o0beme 147 uenosek B mepuoa 2018-2020 rr. lemorpaduueckue XapakTepUCTUKU JaHHOW BBIOOPKH CIemyto-
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utue: 73% MyxxuuHbl U 26% xeHmunsl; 3% B Bo3pacte oT 18 g0 24 ner, 12% B Bo3pacte oT 25 no 29 net, 81% B
Bo3pacte oT 30 mo 49 net, 4% B Bozpacte crapure 50 ier. AHkera OblIa pazpaboTaHa aBTOPOM, BKJIIOYaja B ceOs
17 BompocoB, KOTOpPBIE TTIOMUMO JeMOTPaPUIECKUX XapaKTEPUCTHK TIO3BOJIUIA TIOMYYUTh MpeAcTaBiIeHne 06 00-
CTOSATENBCTBAX JKU3HHU U MOTHBAIIMH OCYKJICHHBIX.

PesyabTarhl

HccnenoBanne Bcero MaccruBa ocykAeHHbBIX 1o 1 wactu 157 craren YK PO B mepuox 2016-2020 rT. BEISBHIIO,
410 26,24% HEIIaTeIbIINKOB AITMMEHTOB — 3TO )KCHIUHBI. [10 rogam koneOaHus 3HaUeHNUH He3HAUYUTENbHEI (2016
r. — 8 585 uwen. (25,17%); 2017 r. — 11 223 ygen. (27,87%); 2018 r. — 11 997 wen. (26,20%); 2019 r. — 12 153
(25,93%); 2020 r. — 9 828 (26,05%)). B cpaBHennu ¢ 2010-2015 rT. TeHAEpHBIH COCTaB MACCHBA OCYKJICHHBIX IO
JTAHHOW CTaThe CYIIECTBEHHO M3MEHWICA. I mpeaplayInero mepuoaa MporeHT OCYKIEHHBIX KEHIIUH COCTaBHII
17,32%. Cunrtaem, 9TO NaHHBIE PACXOXKIEHHS 00YCIOBICHBI HE CTOJILKO M3MEHEHHEM HOPMBI CTaThu 157, CKOJIBKO
o0IIIM TIporieccoM (heMUHU3AIUH MTPECTYITHOCTH. DTOT TE€3HUC MOATBEpKAaeT TOT ¢akT, 9to B 2015 n 2014 rogax
MIPOIEHT KEHIIWH OT 00IIero uncia ocyxaeHHbX 1o 1 gactu 157 cratem YK PO cocrasmsan 24,37% u 22,07%
COOTBETCTBEHHO.

®DakTOpHBIA aHAIN3 BHYTPU KaXJI0H M3 MOATPYIIT — OCYKJICHHBIX MY>KYMH M YKSHIIUH — HE BBIABHJI CYIIECT-
BEHHBIC OTIIUYHS IO BCEM TIOKA3aTeNsIM.

KoppensunonHslii aHanM3 BCero MaccruBa MO3BOJIMI ONPEACTUTh 3HAYNMbIe U He3HAUMMBbIe (DaKTOPBI B TAHHOM
BeIOOpKE. [Ipexie Bcero XoTenoch Obl OCTAHOBUTHCS HA HE3HAUYMMBIX (DaKTOpax, MOCKOJIbKY BO MHOTHX aHaJOrHy-
HBIX paboTax OHU paccMaTPHUBAIOTCS Kak 3Ha4YMMble. KOppensImoHHbIN aHalTN3 He BBISIBIII CYIIECTBEHHOTO BIIHSI-
HUS (paKTOpa MecTa MpoKuBaHU. J[eCTBUTENEHO, COOTHOIICHNE OCYKICHHBIX MO0 MECTY KHUTEIhCTBA — CEIbCKAs
MECTHOCTH — TOPOJICKasi MECTHOCTh — COCTABJISIET 3a uccaeayeMblil nepuon 54,23% u 45,76%. To ects, yTBepKIe-
HUE, YTO JUIsl OCY>KJCHHBIX HEIUIATEIBIIIMKOB aJTMMEHTOB XapaKTEPHO MPOKUBAHUE B CENbCKOW MecTHocTH [11]
SIBIISIETCS] CTATUCTHYECKN HETOATBEPKICHHBIM. JTO e Kacaercsa (akropa penuauBHOCTH. [ Bcelr BEIOOpKH 3a
YKa3aHHBIH [IEPUO/]] CPEAHUI YPOBEHb PELMANBHOCTH HaxoauTcs B npeaenax 17,46%. [I[puMeHuTenbHO K BBIOOPKE
JKEHIIMH MMEeT KpaliHe HHU3KOe KOpPpPEeJSIIUOHHOE BIUsSHUE (HaKTOphl OEpPEeMEHHOCTH M Haluuue peOeHKa 10 3-x
JIET, KO BCEH BRIOOPKE — TIEHCHOHHBIN BO3PACcT U HAIMYKME WHBAIUTHOCTH.

[Ipu xapakTepuCTHKE JIMYHOCTH OCYXKIEHHBIX HEIIATENBIINKOB aJMMEHTOB UMEIOT BBICOKOE CTATUCTHUYECKOE
3Ha4YeHue (pakTopsl Bo3pacta, 00pa3zoBaHus, pojia 3aHITHI U YPOBEHb aJKOTOJIM3alUH / HAPKOTHU3AIUH.

HUccnenoBanne Bceit BRIOOPKH 110 (haKTOPY «BO3PACT» MO3BOJIMIIO YCTAHOBUTH HAaMOOJIEe XapaKTepHBIH BO3pacT
JUTSL 3TOM KaTerOpuH MpecTymHUKOB — 81,5% oCyXIIeHHBIX HETIaTEeIbIIUKOB aJTMMEHTOB SIBIIAIOTCS JTUIA B BO3pac-
te 30-49 ner (2016 r. — 26 586 wen. (77,9%); 2017 r. — 32 848 uen. (81,6%); 2018 r. — 37 598 wen. (82,1%); 2019
r. — 38 484 (82,1%); 2020 r. — 31 601 (83,8%)). [1o cpaBHenuto ¢ ganHbiMu 3a 2010-2015 rr. pacxoxIeHu 1Mo
BO3PACTY OCYXJI€HHbIX He HaOmronaercs (82,4%).

Bonee pa3HooOpa3Hble XapaKTEPUCTUKU OCYKICHHBIX PETHCTPUPYIOTCS NMPH U3YyYSHUH WX YPOBHs 00pa3oBa-
HUst. [ naHHO#M BRIOOPKHM HexapakTepHbI TpakJaHe, UMeIolIre Beiciiee oOpaszosanue (3,55%). Mexmy TeM, Bbl-
JIEJISTFOTCA JIBE€ TIPUMEPHO PaBHBIE TPYIIIBI OCYKACHHBIX: TO JINIA, IMEIOIINE YPOBEHb CPEAHETO MpodeccuoHalb-
Horo oOpasoBanus (39,48%) u ypoBeHs cpeanero odmero oopazosanust (36,85%). Ilo cpaBHEHHUIO ¢ IpeABITYIIMM
nepuogom 2010-2015 rr. ciemyer OTMETUTH BhIpaBHUBaHHUE 3TUX KaTeropuil ocyxkaeHHbiX. s 2010-2015 rr. O51-
JIO XapakTepHO cleayromiee pacnpenenceHue: 42,38% nuir co cpemHuM NpodecCHOHATBLHBIM 00pa30BaHUEM,
31,29% — co cpenuum oOmmM obpaszoBanueM. Ckopee Bcero B Omkaiimee Bpems (B mpenenax 10 mer) naHHas
TeHIeHIMs U3MeHUTCs. COKpATHTCSl YUCIIO OCYXKACHHBIX 3a HEYIUIATy CPEJICTB HA COJICPIKAHHE JIETeH, HMEIOIINX
YPOBEHb CPEIHETO OOIIET0 00pa30BaHMUs, U YBEJIIMYHUTCS YHCIIO JIML, UMEIOIUX YPOBEHh OCHOBHOTO WIJIM Hayallb-
HOTO 00I1Iero 00pa3oBaHus. ITOT MPOTHO3 00YCIOBIICH CIEU(PUISCKUMU MPOIIECCAMU, TIPOUCXOIAIINMU B cepe
obpazoBanmust PD.

[Mo poxy 3ansitoctd OONBIIMHCTBO OCYXIeHHBIX (80,65%) SBIAIOTCS TPYAOCHOCOOHBIMH TIpakJaHaMH, HE
UMEIOIIMMH ITOCTOSHHOTO UCTOYHHKA fToxoa (2016 r. — 26 659 uen. (78,1%); 2017 r. — 31 648 yemn. (78,6%); 2018
r. — 34 574 gen. (75,5%); 2019 r. — 39 801 (84,9%); 2020 r. — 32 487 (86,1%)). B nepuox 2010-2015 rr. mporeHT
JTAHHBIX JIUI] OTHOCUTEILHO BCEU BRIOOPKHU OBLT HecKobko HIDKE (71,25%). OueBumHO, JaHHBINA (aKkToOp 00yCIOB-
JIeH DKOHOMUYECKUM TT0JIOKEHHEM B CTpaHe.

CrnemyeT OTMETHUTB, YTO B O(UITUAITBHON CTATUCTUKE YPOBEHB aJIKOTOIN3alM / HAPKOTU3AIUU OCYKIIEHHBIX 3a
HEYIJIaTy CPEJCTB Ha CONIEpIKaHue JeTel OTCIEKUBACTCSA TOCTATOYHO (POPMATBHO (YUUTHIBACTCA, CTOUT JIH OCYXK-
JICHHBI Ha y4eTe y HapkoJora / ncuxuarpa). s JaHHOW KaTeropud OCYKJICHHBIX 3TOT (haKTOp JOCTATOYHO HU-
30K (B cpenHem 3,45%). BmecTe ¢ TeM, mocpeacTBOM MPOBEICHHOIO aHKETHPOBAaHUS yJAllOCh YCTaHOBHUTH, UTO
okoJI0 75,4% OCYXIEHHBIX UMENH TPOOJIEMBI CO 3JI0YNOTPEOICHHEM AIKOTOJBHBIX HANHMTKOB / HAPKOTUYCCKUX
CPEJICTB, TO €CTh UMETTH 3aBUCHUMOCTb.
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Ecnu u3ydyenue aemMorpaduiyeckux XapakTEpUCTHK HE a0 BBISIBUTH PAa3M4Us B MOATPYMIAX MY>KYHH U JKEH-
IIVH, TO MPOBEIEHHOE aHKETUPOBAHUE CIIOCOOCTBOBAJIO 0oJiee TOYHOMY (POPMHPOBAHUIO TIOPTPETA TUIHOCTH TIpe-
crynuuka. [Ipexnae Bcero 6pu10 BRIABIEHO, UTO 56,4% Myx4uH U 45,3% XKeHIUH cocTosIH B Opake 2 u Ooiee pas,
47,5% myxxuuH u 53,7% >KEHIIUH SBIAIOTCS MHOTOAECTHBIMHU poAuTeNsiMH. B ocTpoii daze koHparKkTa ¢ OBIBIINM
cynpyroM Haxoastces 44,5% MyxxuuH u 32,7% KeHIUH.

BonpmmHCTBO oCy»)AeHHBIX (87,7%) B KadecTBe MPUYHHBI HEYIUIATHI CPEJCTB HA COMEpKaHUE HECOBEPIIEHHO-
JIETHUX JAeTell Ha3bIBalOT OEAHOCTb, OTCYTCTBUE MOCTOSIHHOW paboThl. Bmecte ¢ Tem, 34,6% MyX4YHH BBIpasKaroT
COMHEHHE, 4TO 3TO UX peOCHOK, YTO, BO3MOXKHO, MOCITYKWJIO BHYTPEHHEW MPUYMHON WM ONpaBAaHueM 0e30TBeT-
CTBEHHOTO MoBeneHus. 13,5% My>X4YrH NPUHIHAITHAAIBHO OTKA3bIBAIOTCS TUIATUTH aTAMEHTHI. Y KEHIIUH TaKOH MO-
TUBalIMU He ObII0 0OHapyskeHO. 37,3% myxuuH u 46,8% KEHIIWH HCHBITHIBAIOT YTPHI3CHUS COBECTHU, TyBCTBYIOT
BUHY niepe] aeTbMu. HTEepecHo, uto 27,6% Myx4uH U 40,7 )KEHIIWH HE 3aJyMBIBAJIHCH O MOCIEICTBHUIX CBOETO
0e37eiicTBYS B OTHOIIEHUH BOCIIUTAHUS U COACPIKAHUS JEeTEH.

O6cy:xnenue

PesynbTarhl IpoBeIeHHOTO U3yUYeHUsT KPUMHUHOJIIOTUYECKOW XapaKTEPUCTHKHN JTHYHOCTH OCYXK/ICHHBIX 32 HEYII-
JaTy CpeAcCTB Ha CoJep)KaHUEe HECOBEPIICHHOIECTHHX AETE COBMAIO MO psxy (akTOpOB C yke 00CYKIaeMBIMH
acTmeKTaMH JaHHOM TeMBbI TAKUMH aBTOpamu, kak T.B. Jlonromnenko, B.S. lopomenko [5], A.A. Mapunoii [8], A.
H. Py6uenko [11], E.E. ITyxTwuii [10] u ap. [Ipexxae Bcero 3To kacaercs Takux (hakTOpoB, Kak Mol (My>KCKOH), BO3-
pact (30-49 ner), ypoBeHb 00pa3oBaHus (CpeaHee NPOoPecCHOHATLHOE WK CPeHee 00Iee), TPyIoBas 3aHATOCTh
(6e3 TOCTOSTHHOTO MCTOYHHKA T0X0aa). BMecTe ¢ TeM, ObUTH BEISBIICHBI IBE TCHACHITHH.

IlepBas TeHACHINS 3aKIFOYAETCS B TOM, YTO MECTO MPOKUBAHUS OCYKICHHOTO (CEeIbCKasi MM TOPOJCKas Tep-
puTopus) mepectaeT OBITh 3HAYUMBIM (DAKTOPOM JUIi MHOTHX TPECTYIUICHWH, B TOM YHUCIE W Ui HEYIIaThl
CPE/ICTB Ha COJep)KaHWEe HEeCOBEPIICHHOJIIETHUX JeTel. OUYeBHIHO, 3TO CBA3aHO C Pa3MbIBAHUEM Pa3iIW4Hi YCIIO-
BUH TIPOKUBAHUS B CEIBCKUX U TOPOACKHUX Tepputopusax. Ckopee BCETo, MIsi COBPEMEHHOTO MHpa UMeeT 3HaUCHHe
00BeMBI KOHTJIOMEPALINH.

Bropas TenneHuus nposipisercs B (DeMUHHM3ALUK MPECTYIHOCTH, U HEYyIUIaTa CPEACTB Ha COACp)KaHHE HECo-
BEpPIIIEHHOJIETHHX JIeTel He sBisieTcs uckimodeHueM. [lomo0HbIe BBIBOABI cofepxarcs B padotax E.A. AnekceeBoit
[1], B.I. I'pomoga [4], O.I'. CenuxoBoii [12] u 1pyrux aBTOpOB.

3akiouenne

B uccnenoBannmu 0b11 3ahUKCUPOBAaH HA OCHOBE M3yUYEHHs CTATUCTUYECKHUX JAHHBIX, TPOBEJCHIS aHKETUPOBa-
HUSl OCYXXJICHHBIX MOPTPET TUIHYHOTO HeTUIaTeNbIINKa aIMMEHTOB: MyX4rnHa B Bo3pacte 30-49 ner, uMerontuii
cpefiHee MpodecCHOHAILHOE WIIH cpeHee odliee oOpa3oBaHKe, TPYIOCIOCOOHBIH, 0€3 MOCTOSIHHOTO MCTOYHHKA
JIOXO7Ia, CKJIIOHHBIW K aJIKOTOJIM3aluy / HapKoTH3aluu. Takke B paboTe ObLIM ONpe/esieHb JIBE TEHACHIINN: CHH-
JKEHHE 3HAYMMOCTH (DaKTopa MecTa IMPOKHUBaHUS OCYXKICHHOTO W TIOBHIIIIEHNE 3HAYUMOCTH TeHIEPHOTO (akTopa,
YTO CBHJICTEIBCTBYET O (PEMUHHU3AIINY MTPECTYITHOCTH.
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TEOPETHYECKUE OCHOBbBI COOTHOLIEHMUS ITIPABA HA TPY I 1 CBOBO/JbI TPYIA

Boaxos O.E.,
Cubnpckuii penepajibHbIH YHHBEPCUTET

AHnHOmauus: 6 cmamve paccMOMpPeHbl MEOPEeMmuUecKie OCHO8bl COOMHOWEHUL NPpAéa HA mpyo U c80H00bl
mpyoa. [lpugedenvl MHenus ucciedosameneti no HOBOOY HATUYUS 8 POCCULICKOM 3AKOHOO0AMeNbCmee npasa epaic-
0aH Ha Mpyo U e20 OMHOWEHUs K RPUHYUNY c60600b1 mpyoa. LlenmpanvHou yacmupio cmamvy cman aHaiu3 60npo-
ca 0 mom, Kak npago Ha mpyo OOINHCHO COOMHOCUMbBCSL C NPUHYUNOM C80000bL MPyod, KAKOBO MO COOMHOUEHUEe
8 peanusix CO8PeMeHH020 3aKoHooamenbcmea Poccuu u MencoyHapoOHbix akmax u umo MOJACHO coenamv O U3-
MEHEeHUs pacCMampueaemMozo npasa 6 Iy4uLyio cmopony. Hapsaoy ¢ smum, uzyuensvl paziuunvie 2pynnsl NO3UyUll Ha
OaHHbIE BONPOCHL U NPOAHATUIUPOBAHBL OCHOBHBIE CIAMbU POCCULUCKO20 3AKOHOOAMENbCMEA U MENCOYHAPOOHBIX
axKmog no OauHvlM 8onpocam. /s 60abuiec0 pacKpbimus membl PACCMOMPEHA MEePMUHONO2USL CTO08 «Npasa» u
«Cc800600a», NPOAHATUZUPOBAHBL ABMOPCKUE NOOX00bl K UX NOHUMAHUIO, a makdice uzyuer npaeogoii onvim CCCP u
Poccuitickoii @edepayuu. B 3axmouenuu cmamovu cOeian bl600 00 0COOEHHOCMAX c80000bl MPYOd U 0 MOM, KAK C
Hell coomHocumcs npago Ha mpyo. [lomumo 3moeo, omoerbHO OmMeUeHo MHeHUe 0 HeoOX00UMOCmU 00pabOmKU
cm. 37 Konemumyyuu P®.

Knroueswie cnosa: npaso na mpyo, ceo6ooa mpyoa, Koncmumyyus P®, 3akono0amenbcmeo, spanicoaHut, npa-
60645 CMAMbSL

THEORETICAL FOUNDATIONS OF RELATIONSHIP RIGHT
TO WORK AND FREEDOM OF LABOR

Volkov O.E.,
Siberian Federal University

Abstract: the article examines the theoretical foundations of the relationship between the right to work and
freedom of labor. The opinions of researchers on the existence in the Russian legislation of the right of citizens to
work and its relation to the principle of freedom of labor are presented. The central part of the article was an anal-
ysis of the issue of how the right to work should relate to the principle of freedom of labor, what is this ratio in the
realities of modern Russian legislation and international acts, and what can be done to change the right under con-
sideration for the better. Along with this, various groups of positions on these issues were studied and the main ar-
ticles of Russian legislation and international acts on these issues were analyzed. For a greater disclosure of the
topic, the terminology of the words "rights™ and "freedom™ is considered, the author's approaches to their under-
standing are analyzed, and the legal experience of the USSR and the Russian Federation is also studied. In the
conclusion of the article, a conclusion is made about the features of freedom of labor and how the right to work
relates to it. In addition, the opinion on the need to revise Art. 37 of the Constitution of the Russian Federation.

Keywords: the right to work, freedom of work, the Constitution of the Russian Federation, legislation, citizen,
legal article

Koncturymueit Poccuiickoit @enepanuu (PD) 1993 roga ObuT MOTHOIEHHO YTBEPXKJACH BAXKHBIN MPUHIIAI —
cBoOona Tpyna. OH 3amMeHIT co00# YCTAaHOBJIICHHOE B COBETCKMX KOHCTHTYITUSX MPABO HA TPYJ, YTO TMOBJIEKIIO 3a
co0OH ompeesIeHHOTO Po/ia IOPHINYECKUE POOIeMbl Kak B TEOPUH, Tak U B pakThke. OJHUM K3 Hauboiee ove-
BUHBIX BOIIPOCOB, BO3HUKIIKX KaK pe3yJbTar mpeodpa3zoBannst KOHCTUTYIIH, CTall BOMPOC O TOM, CYIIECTBYET JI
B 3aKOHOIaTeNbCTBE Poccuiickoit demeparuy mpaBo Ha TPYI, ¥ KAKUM 00pa30oM OHO B 3TOM KOHTEKCTE COIpUKaca-
eTcs C IPUHLIMIIOM CBOOOBI TPY/Ia.

CTOpOHHMKHM OTCYTCTBHSI B IpaBoBOM NokTpuHe P® mpaBa Ha TpyA MojararoT, 4TO BBHIY BECbMa JIEMOHCTpa-
TUBHOTO OTCYTCTBHS B JIMOEPaTM30BaBIICHCS KOHCTUTYIIMM OJTHOTO W3 HauboJiee BAKHBIX €€ MOJIOXKEHUH ¢ Toclie-
IyIOIEe ero 3aMeHON, CTOUT B YCIOBHUSAX HACTOSIIIETO «CTAaTyC-KBOY IOJIaraTh OTCYTCTBHE YTBEPKACHUS TPYAOBO-
ro IpaBa Ha 3aKOHOAATEIILHOM YPOBHE C MOJHOM 3aMEHOW TaKOBOI'O NPUHIMIIOM cBoOoab! Tpyaa. [IpunepxuBato-
[IFecs WHOTO MHEHUS CHENHAIHCTHI IOJIaraoT, YTO TOBOPUTH 00 OTCYTCTBHH 3aKOHOJATEIHHOTO 3aKpEIUICHUS
TPYAOBOTO IIpaBa B Poccum Henmb3st, XOTs OBl MOTOMY, YTO OHO TaK WIJIM WHAYE MMPOJAEKIAPUPOBAHO HE TOJIHKO B Me-
JKIYHApOAHOM, HO M B OTEUECTBEHHOM IpaBe. ['0Bopst 06 3TOoM, 0OBIYHO oOparaercsi BHUMaHue Ha 4. 1 cT. 55
Konctutynuu PO ¢ nensio npunaTh mpaBy Ha TPy XapakTep 3allMIAcMOro oTedecTBeHHOH KoHctuTymmen 00-
HIETPU3HAHHOTO TpaBa POCCHUCKUX rpaxkiaad. CoriacHO paccMaTpHBaeMOMY IYHKTY JOKYMEHTa, BBIIEICHHE
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KJIIOUEBBIX MPUHIMIIOB U MPaB TPaKAaHUHA HE JOJHKHO OTPHULATEIILHO COOTHOCUTBCS C MHBIMH OOIICNPU3HAHHBI-
Mu TipaBami [1, c. 85].

CymiecTBeHHBIN BKJIaJ] B pACCMOTPEHNE TaHHOW TeMbI BHOCUT Touka 3peHust B.1. Arnmmao# u FO.I'. [lomono-
Ba, KOTOPBIE TIOJAraloT 6eCCMBICIIEHHBIM U HEOOOCHOBAaHHBIM OTPHUIIAHNE HATWYHS B COBPEMEHHOM TPYIOBOM TIpa-
Be npaBa Ha Tpyd. OHM TaKKe CUUTAIOT €ro OCHOBHBIM 3JIEMEHTOM TPYAOBOTO MPaBa, KOTOPBIM BXOAUT B KOHCTH-
TYIIMOHHBIN TPUHIHI cBOOOABI Tpya [1, c. 85].

HecomHuenHno, Bompoc 00 OTHeCEHHHU MpaBa Ha TPY[ K MPUHIUITY cBOOOMBI TpyJa BechbMa BaXKeH, BEIb KH3HE-
JesITeIbHOCTh HACEICHHUS B 3HAUYUTEIBHOM CTENEHU OMOCpe0BaHa peau3alneil TpyAOBbIX paB. 3apaboTHas 1ia-
Ta ’K€ BBICTYIIACT B POJIM IIOOLIPEHMS, OIYIaeMOIr0 COTPYIHUKAMH B PE3yJIbTaTe BBIIOJIHEHUSI COOTBETCTBYOLICH
TPYAOBOM IEATENBHOCTH U TPEACTABIISIONIET0 cO00 KIIF0UeBOM NCTOYHUK UX Aoxoxaa [2, c. 107].

[To moBoay Bompoca mpaBa Ha TPy, KaK OJHOH M3 COCTaBJISIFOIIUX MPUHIMIA CBOOOABI TPYyJa, MHEHHS CIelra-
nucToB pacxoasrcs. [lepsas rpynna crienualucToB NPHIEPKUBAETCS CICAYIOLINX TO3ULINI:

— [IPaBO Ha TPy IPEAIogaracT 00ecneueHHy0 roCyAapcTBOM BO3MOKHOCTh PEAIN3alluK TPYAOBBIX PECYPCOB,
B TO BpeMsl Kak CBOOOAA TpyZa Kak pa3-Taku He MPEArojaraeT HUKAaKUX IOCYJapCTBEHHBIX FapaHTHH B JAaHHOM
acriekte [1, c. 86];

— cBoboJia TpyJa SBISIETCS B ONPEACICHHOM POJe MPOTHBOIMOIOKHOCTBIO MpaBa Ha TPYA, MOCKOJIBKY TepBast
IpeAroiaraeT BO3MOXHOCTh HE TPYOUTHCS BOOOIIE, TOT/Ia Kak BTOpOE MOApa3yMeBaeT MMEHHO OO0S3aHHOCTh
WH/IMBHJIA OCYIIECTBIATH TPYIOBYIO EATENBHOCTH [8, c. 77];

— (hopMynHMpOBKa 3aMEHMBIIETO TNpPaBO Ha TPyHd MPHHIHUIA CBOOOABI TpyAa IOApPa3yMEBaeT HaUUUE
MIEPCIICKTUBBI CAMOCTOSTEIILHOTO BEIOOPA, HO HE IMO3BOJISIET OLICHUTh €ro MOTCHIIMANIbHEIC yerexu [15, ¢. 16];

— peanu3yeMble TPaBOBBIC MPUHIUIEI U CBOOOABI KOHCTUTYLIMU B TPYIOBOM JOTOBOPE, PETJIAMEHTUPYIOIIEM
pabouyro NeSATeIBLHOCTD, IEMOHCTPUPYIOT co00# cBoOOAY Tpyna [1, ¢. 89].

Heo6xonumo 0TMETHTB, YTO C IpYroi MO3ULUHU cBOOOAA TPyda OLEHUBACTCSA MHAYE U CTPYKTYPHO MOApa3aess-
€TCs Ha CIIeIyIoIure dJIeMeHTHI [ 14, c. 424]:

— TPYZIOBOE MPaBO, UCIIOIB3yeMOe TPaKAaHaMH B OTKPBITOH M cBOOOIHON opMe (BOZMOKHOCTH OCYILECTBIISTH
TPYAOBYIO I€ATEIHHOCTh WU HET);

— [IPaBO HA JIMYHOE PACHOPSDKEHHE COOCTBEHHBIMU pecypcaMu K padore (CBOOOIHBIN BHIOOP 0000 Hampas-
JISHUS TPYIa).

Takum oOpa3om, UMEIOTCS Ba MOHATHA: «IIPaBo» U «cBoOoma». Ho mpexacraBiseTcst 10CTaTOYHO OYEBUAHON
HETOXXJIECTBEHHOCTh 3THX TEPMHUHOB. M3y4ast onpesielieHre CIOB «IIPaBo» U «CBOOOa» B TOJIKOBOM CIIOBape pyc-
CKOTO SI3bIKa, MBI MOKEM OTMETHUTbh, UTO MPABO MPEJACTABIISIET cOO0 BO3MOXKHOCTH OCYIIECTBISATh Ty WM WHYIO
JIEATEIBbHOCTD, MOPSAOK U YCIOBUSL KOTOPOM 3aKpeIIEHbl Ha 3aKOHOAAaTeNbHOM ypoBHE [11, c. 488], B TO Bpems
Kak cBO0O/Ia XapaKTepu3yeTcs KaKk OTKPBITOE BBIMOIHEHKE JTF000T0 poja IeHCTBUH, HE OTpaHUYCHHBIX HOPMAaTHB-
HO-TIPaBOBBIMH akTamu [11, c. 567].

Bo3M0OHOCTH BBIOOpa OCYIIECTBICHUS TPYIOBOH JESTENbHOCTH WIN OTKa3a OT He€ 3aKpeIuieHa Ha KOHCTHUTY-
LUOHHOM YpOBHE, yTO nponucaHo B 4. 1 ct. 37 Koncruryuu P®. 13 Tekcta naHHO# CTaThU CIEAYET, YTO IPOBO3-
rinamaemasi cBo0o/a B NMPHUHIMIIE MOXET MOHUMATHCS KakK OMUpAroleecs] Ha BHYTPEHHEE >KeNaHue JIMIa MpaBo
JIefCTBOBATH WIIHM HE JeiicTBOBaTH [5, ¢. 209].

[onsaTHs «npaBoO Ha TPYI» U «cBOOOIA TPyJa» BCTPEUAIOTCA B 3aKOHOAATEIBCTBAX PAa3HBIX CTPAH B PA3ITUUHBIX
KOHTEKCTax, HO Poccuiickas Denepaiiyss UMeeT ONpeeieHHY0 Clelu(pHUKy CBOeH UCTOPUH, HEPa3pbIBHO CBs3aH-
Hyto ¢ CCCP. Tak, cr. 118 Konctutyrmuun CCCP 1936 r. npexycmarpuBaia, 4To IpaBoO Ha TPy SBISETCS HEOTH-
€MJIEMBIM NIPaBOM I'PaKJaHWHA Ha MOJy4YeHHe paboyero MecTa U BBIIOJIHEHHE COOTBETCTBYIOIEH TPYIOBOH aesi-
TEJILHOCTH C TOCIENYIONNM BhlZieNieHneM 3apaboTHol miatel [6]. Ho Oonee mmpoko gaHHOE MOHSTHE PacKpbiBa-
JIOCh B TO3HUX COBETCKUX KOHCTUTYHHsX. Hampumep, ct. 38 Koncrurynuun PCOCP 1978 r. xapakrepu3oBajiach
CIIEAYIOMIMM: TpaXK1aHe 00JaJaroT MPaBoOM IOJY4YeHHUs] pabodero Mecra ¢ IMpeAoCTaBICHUEM OJIarONPHUsTHBIX yC-
JIOBUH TpyJa U 3apabOTHOM IUIaThl, pa3Mep KOTOPOH COOTBETCTBYET YCTAHOBICHHOMY Ha 3aKOHOJATEIbHOM YPOB-
He. OJJHaKO MpaBoO Ha TPY/ B paMKax JaHHOH KOHCTUTYIIMU COOTHOCHIIOCH C 00SI3aHHOCTBIO TPYIUTHCS [7].

B Konctutynnu 1978 r. B penakunu 1992 r. TpakToBKa MpaBa Ha TPY[ MpeTepriesa 3HaUnTeIbHbIE N3MEHEHHA,
KOTOpble pubau3mm 3ty Konctutynuio B 3ToM oTHOwmeHNH K Koncrutynuu PO. B nenom, MOXXHO 3aMeTUTB, 4TO
CO BPEMEHEM COBETCKHE KOHCTUTYLIUH BCE OJIMKe MOOUPAINCh K COBPEMEHHON KOHLIEIIIMY IIpaBa Ha TPYH, a YKe
B Koncturymmu P® 1993 roga mosiBriiack cBoOo1a Tpyaa B coBpeMeHHOM e€ monuManuu [10].

[Ipennaraercs ciaenyromiee noHUManue cBoOoOAbI TpyAa [12, c. 25] B Buae 3aKperuieHus! caeIyoUNX IpaB: CBO-
OoxHbIA BEIOOP paboTaTh MM HET; BHIOOp JIIOOOTO HampaBieHHUS TPYAOBOW NESITEIBHOCTH; 3alPET BBIMOTHEHHUS
TPYZOBOH NEATENBbHOCTH, BBIIOJIHAEMON IO NPUHYXICHHIO; TpeOOBaHHE OT roCylapcTBa peaju3alliud CBOOOMBI
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tpyaa (4. 1. ct. 45 Koncrurynun P®); 3amura 6e3pabotHoro craryca rpaxaas (4. 3. c¢t. 37 Koncruryuuu PO);
BBITIOJTHEHUE TPYIOBOH AESITETHLHOCTH, HE IPUHIDKAOMIEH nocTonHcTBa TrdHoCTH (4. 1 cT. 21 Korcrutynuu POD).

BaxHo paccMmaTpuBaTh «cBOOOAY TpyZAa» B KOHTEKCTe 0€3pabOTHIIBI M BDKMBAHMA 4ejoBeka. MMeromuiics y
rpaxjad BeIOOp paboTaTh WM HET MONpOCTy (UKTHUBEH, KOO BO3MOKHOCTH BBIOOpa MEXKAY peanu3alueii Tpyao-
BBIX PECYpPCOB U YyTh JIM HE TOJIOJJOM cama Mo cede HecKoJIbKO abcypaHa. BrimeckazaHHoe MOAKperiseTcs ee 1
TeM (hakToM, 9TO (DaKTUIECKH BBDKUATH Ha TTOCOOHE TI0 Oe3paboTHIle MPaKTHIECKH HEBO3MOXKHO [3, c. 28].

Kak ormeuaet /I.3. MyTtarupoB, npaBo 4eJIOBeKa Ha MUILY SBISETCS COMOCTABUMBIM C IPAaBOM Ha KH3Hb, T10-
CKOJIBKY OT €r0 peaju3allii 3aBUCUT BO3MOYKHOCTh OCYLIECTBIIAThH KU3HEAEATENBHOCTh B LenoM. OnHako ycra-
HOBJICHHBIH NPOXKUTOYHBI MMHUMYM B paMKaX POCCHHCKOT0 3aKOHOJATEIbCTBA UMEET 3HAYMTENbHO HU3KHE 3Ha-
YEeHHUS, KOTOpbIE ONpPEIEAI0T HEBO3MOKHOCTh OJIArONPHUSTHOrO CYIIECTBOBAHHUS YEJIOBEKA B CHJIy HETaTHUBHOTO
BIIMSTHUS Ha €0 3710poBke [9, c. 94].

T'oBopst 06 orpaHMUYEHUSIX TPUHITATIA CBOOOIBI TPY/AA, XOTEIOCh OBl OTMETUTH HccienoBaHus T.A. 3BITKHHOM,
KOTOpasi B CBOE€i MOHOrpaduu OTMevalla, 4To0 IPUHLIUI CBOOOIB! TPYZa B €r0 HACTOAIIEM BUIE B HEKOTOPOH CTe-
MEHW OTPaHUYMBACT JIMYHBIE MpaBa pabOTHUKOB, YTO BHIHO HA MPHMEpE OrpaHUuYEHHS MpaBa Ha CBOOOIY mepe-
newkenus [ 13, c. 29].

OTHOWIEHU MEXIy rOCylapCTBOM U I'paXJaHaMH MOT'YT HOCHThH ITACCHBHBIA WM aKTUBHBIM Xapakrtep. [lac-
CHUBHOCTH CBsi3aHa ¢ (pOpMalbHBIM OTCYTCTBHEM KaKOK-THOO Yrpo3bl CO CTOPOHBI TOCYIApCTBa Ha TOT Clydaid, ec-
JY MHAMBUJ, OTKAXKETCsI BCTYINATh B TPYAOBbIC OTHOILIECHHMS, YTO HENb3sl CKa3aTh MPO aKTUBHYIO COCTABIISIOUIYIO.
Tak, cornmacuo nyHkraMm 3akoHa P® ot 19 anpens 1991 r. Nel032-1 «O 3anstoctu Hacenenus B Poccuiickoit ®e-
Jepanuny», TPaKJaHUH BBIHYKJIEH OCYIIECTBIIATh IIOMCK pabOThl CBOMMHU CHJIAMH, @ TOCYIAPCTBO MOHYKAAET €ro K
atuM AeictBusM [1, ¢. 90]. JlaHHBIN acIeKT MOXKHO IPHUPABHITH K HAPYIICHUIO KOHCTUTYIIMOHHOTO IIPHUHIIUIIA O
npaBe Ha 3amuTy 06e3pabotHoro cratyca [12, ¢. 25].

AHanu3upyst BbIIIECKAa3aHHOE, MOXKHO CIeNaTh BBIBOJ, YTO NpuHsTas B Poccuu cBob6oaa Tpyaa xapakTepu3yer-
Csl COBEPIIEHHO UHBIMH CBOWCTBAMH, HEXKEJH OCTAIbHBIE KOHCTUTYIIMOHHBIE CBOOOABI. JlaHHast cBoOOIa NMEeT Kak
AKTUBHBIH, TaK M MTACCUBHBIN XapakKTep, MOCKOJIBKY TOCYIapCTBO, C OAHOM CTOPOHBI, HE 3ampelaeT cCBOOOAy Tpyaa,
NPEAOCTABIISS JIUILY LIMPOKYI0 BO3MOKHOCThH J€MCTBOBAThH 110 CBOEMY YCMOTPEHHMIO B PaMKax peaju3alud CBOEH
CcBOOOJBI, HO, C APYTOH CTOPOHBI, MEXKAY IPaKIaHAMU M FOCYJApCTBOM BO3HUKAIOT OTHOLIEHUS, IPU KOTOPBIX C
HENBI0 peann3alui CBOOOIBI TPyAa OJHOBPEMEHHO CYIECTBYIOT, KOPPECIIOHAMPYS APYT APYTY, MPaBO IpaxkIaH
TpebOBaTh OT rocynapcTBa HEKOTOPBIX HANpPaBJICHHBIX HA MOMOIIb I'PaXJaHaM aKTUBHBIX JACHCTBHH, W 00s3aH-
HOCTh TOCyZJapcTBa OOECHEYUTh TapaHTHIO TOrO, YTO BO3MOXKHOCTb TPaKIaH TPYIUTbCA OyAeT peann3oBaHa B
noJHo# Mepe [4, C. 216]. Tak, MBI IpuAep)KUBaeMCSl MHEHHSI, YTO MIPAaBO Ha TPY/ SBJISETCS 4acThIO CBOOOBI TPY-
na. Ha 3To JI0OMONHUTENHHO yKa3bIBACT TaKkKe W HaMHIue GOpMYyITHUPOBKH «IIPaBO Ha TPYI» B (eaeparbHOM 3aK0-
HoparenbeTBe (1. 2 Tpynosoro Konexca P®). Crout ormeTtnts, uro B Koncrurynunu PO He TOIBKO OTCYTCTBYET
HETOCpeICTBeHHAs JIeDMHUIINS TIpaBa Ha TPY/J, HO TAKXKe HMEET MECTO Hepa3phIBHAS CBSI3b JAHHOTO IIPaBa C yCIo-
BUSIMH TPYJIa.

Kpome Toro, xotenock Okl 0OTMETHTH HEOOXOAMMOCTh aopaboTku cT. 37 Koncturynmmu P®, nepenss onpene-
JICHHBIE JIEMEHTHI HOPM COBETCKHMX KOHCTUTYUUH. B crathe 37 KoHcTUTyIIMM NODKHA HE IPOCTO AEKIApUPOBATh-
cs cB00O/a TPy, HO 3aKPETIATHCS TapaHTHs OTy4YeHHs paboThI ¢ TIOCeIyIoIIeH AeTaau3aleil, B KOTOpou pac-
KPBIBACTCS, YTO TPKAAHUH UMEET CBOOOJHOE MPaBO HA BHIOOD JIIOOOT0 HampaBiieHHUS IESTEIbHOCTH B 3aBUCHMO-
CTH OT COOCTBEHHBIX HPEANIOYTCHUH M KBAIM(HUKAIMOHHBIX HaBBIKOB. OJHOBPEMEHHO, CTaTbs 37 AOJKHA OTpa-
JKaTh U OTBIT MEXKTYHAPOIHOTO 3aKOHOIATENHCTBA, B COOTBETCTBHU C KOTOPHIM IPEIIOYTHTENILHO YCTaHABIUBATD
3aKOHOATENBHOE 3aKPEIUIEHNE TPYAOBOTO IIPaBa, a TAKXKEe MPEICTABISIETCS BEChMa aKTyalbHBIM JISI TOCYIapCTBa
NOJYEPKHYTH CBOIO OOSI3aHHOCTH B 3aKOHHOM IIPEIOCTaBICHUH PAacCMaTPUBAEMOro MpaBa, aHAJIOTMYHO TOMY, KaK
3TO ompezeneHo B MeXTyHapOJHOM MakTe 00 3KOHOMHYECKUX, COIMAIBHBIX U KYJIbTYpHBIX MpaBax oT 16 mexadps
1966 r. nyst ee ToCcyIapCTB-yYIaCTHUKOB.
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