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PA3BUTHUE CYJAEBHOI CUCTEMBbI AGXA3HUM: .
OT OBPETEHUS HE3ABUCUMOCTHU 1O HAIIUX JTHEU
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Annomauusa: ocHO8HAA Yelb OGHHOU CIMAMbY — NPOAHATUSUPOBAMb PA3EUMUe CYOeOHOU cucmemsl pecnyonuKu
Abxazuu 6 npoyecc 38010YyUU AOXA3CKOU 20CYOAPCMBEHHOU CUCMEMDbL (8 MOM HUCTe U CYOeOHOU 81aCmu).

B cmamve paccmampueaemcsa npoyecc gpopmuposanus cyoebrotl cucmemvl Pecnyonruxu Abxasus ¢ momenma
obpemenus Hezasucumocmu (8 pesyiomame pasgara CCCP u gotinbl 3a Hezasucumocms ¢ Pecnyonuxoii I pysueii)
U 00 Havana cy0eOHOU KOHCMUMyYuoHHoU peghopmbi (Hauaswetica 6 2014 2. u e 6 noIHOU Mepe 3a6EPULeHHOU Ha
MOMEHM HANUCAHUsi OaHHO20 Ucciedosanus). Ommeuaemces, Ymo OCHOBHAS Yelb NPOX0Oauell KOHCMUMYYUOHHOU
cyoebHou peghopmbl — yupexcoenue Koncmumyyuonunoeo cyoa PA — 6wina oocmuenyma auws ¢ 2018 2. u neooHo-
KPAMHO NEPeHOCUNIOCH 8 CUNLY PA0A NOAUMUYECKUX NPUYUH. AHATUBUPYIOMCS 3aKOHOOAmeNbHble aKmbl, KaK panee
Oeticmeyroujue, Max u HeOagHO 6CMYNUBUILEe @ CUTY.

Knrouesvie cnosa: Aoxazusa, Hesasucumocmo, Cyodedonaa cucmema, CyoeOHas KOHCMUmMyYUoHHAas pegopma,
Koncmumyyuonnouii cyo

DEVELOPMENT OF THE JUDICIAL SYSTEM OF ABKHAZIA:
FROM INDEPENDENCE TO NOWADAYS

Loginov A.V., Applicant,
Moscow State Institute of International Relations

Abstract: the main purpose of this article is to analyze the development of the judicial system of the Republic of
Abkhazia in the evolution of the Abkhaz state system (including the judiciary).

The article considers the process of formation of the judicial system of the Republic of Abkhazia from the mo-
ment of gaining independence (as a result of the collapse of the USSR and the war for independence with the Re-
public of Georgia), and before the beginning of judicial constitutional reform (which began in 2014 and has not
been fully completed at the time of writing this study). It is noted that the main purpose of the ongoing constitution-
al judicial reform - the establishment of the Constitutional Court of the Republic of Abkhazia was achieved only in
2018 and repeatedly postponed for a number of political reasons. An array of legislative acts, both early acting
and recently entered into force, is analyzed.
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B nepuon passana Coserckoro Coro3a xurenn AOxa3uu eIMHOLYIIHO BbIpasuin Boito ocratbesa B CCCP (o
4yéM CBHIETEIbCTBOBAJIM UTOTH pedpepenayma). [ py3nHcKoe pyKOBOJCTBO B TO € BpeMs 3asBUIIO O BeIxoae I'py-
3un u3 Coro3za u 0 ToM, 4To AOxa3us (mpexae aBTOHOMHAS peciyoymka [ 'py3un) — HeoTheMieMas 9acTh UX CTpa-
HBI, KOTOPYIO OHM HaMEPEHBI COXPAHUTH B CBOEM COCTaBE.

HanpHeiimee pa3zsuTtre cyneOHOM cucteMbl PecriyOnuku AOxa3usi MPOUCXOJUT YXKe TOCIe 0OpeTeHus! He3aBu-
cumoctu. Tak odepenHO 3Tan BO3poXkaAeHUS anaToB B AOxa3zuu HacTymwl nocie pacnaga CCCP u Boitns! ¢ ['py-
3HEeM, M0 OKOHYaHUH KOTOPOH pe3Ko 000CTpuiach KpUMUHOTEHHasi 00CTaHOBKa. B 3THX ycnoBusax cynebHas u uc-
MOJHUTEINIbHAS BJIACTh COCPEOTOUMIACH B PyKaX (h)aMUIIBHBIX M POIOBBIX CXOJIOB, KOTOpPBIE OBLIM OPraHU30BaHBI
U3 CO3JIaHHBIX B AOXa3MM COBETOB CTAPEHIIIH, KOTOPBIC 3aMEHIIIH MTPEKHIOI0 COBETCKYIO aJMHHUCTpAINIO abxa3-
ckux cenenwii [1, c. 281].

Tak, Hanpumep, B 1994 r. B ceste bnaObypxya npoucxonun cxox ceMbu bapiuil, BO Bpems KOTOpOro, BO-TIEPBHIX,
OBUIO OTMEUEHO repoOMYECKOe yyacTue WICHOB ceMbH bapuull B 0CBOOOANTENIEHON BOIHE MPOTHB IPY3MHCKUX 3a-
XBaTYMKOB; BO-BTOPKIX, ObLIA 3aTPOHYTA CJIOKUBIIASCS B CTpaHe KPUMHHOTEHHAs: 00CTaHOBKa. [ 'OBOPHUIIOCH O CO-
BEPILIEHUH PAJIa MPECTYIUICHUH: YOUICTB, Kpax, rpadekeid, pa300HHBIX HamaIeHUH, TOXUIIIEHUN JI0AeH U T.1. U O
TOM, YTO B IPOTUBOIIPABHBIX JESHUSIX yYaCTBOBAIM M 4iieHbl (pamunuu bapuui.

C 1enpo NPOTUBOAECHCTBYS IPAaBOHAPYLIEHUSIM CXOJ TOCTAHOBUII, YTO 3a YMBIIUIEHHOE HapyLIeHUE TPaJAULUii
1100 3aKOHOB, a2 UMEHHO: 3a yOMICTBO, H3HACUIIOBAaHHUE, IPabex, MOXUILEHUE YeJIOBEKA, NCIIOJIb30BaHUE U MIPOJa-
Yy HapKOTHKOB, 3JI0YNOTpEOJICHHE alKOTroJIeM M «Trpy0oe HapylIeHHE TPaJULHOHHBIX MPUHLMUIIOB POACTBA» BU-
HOBHOE JIMIO MOJJIEKUT U3THAHUIO U3 CENla U U3 CEMBH CPOKOM Ha 5 sieT [22]. Mepbl K U3THaHUIO NPUMEHSUINCH
a0Xa3CcKUM HapOJHBIM IIPABOCYANEM U paHee, TaK YTO JAHHOE COOBITHE JIMIIb KOHCTATHPYET BO3POKACHHE HAPO/I-
HOTO (KBa3uCyAeOHOT0) MpaBOCYIUs B YCIOBHAX Kpu3uca pabOTHl MPaBOOXPAHUTEILHONW CHCTEMBI O(QUIIHAIBHOM
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BiactH [18, c. 32-33]. BnpoueM, UcTionb30BaTh TaKylo Mepy Haka3aHMs, KaK U3THAHUE, ObIJIO HEBO3MOXKHO B CHITY
psia BOMPOCOB, K MpuMepy: 1) 0 MpaBOMEPHOCTH pEIICHUI HAPOIHOTO MPaBOCYAUs, 2) O MECTE M3THAHUS MPOBU-
HUBIIIETOCS, 3) YTO MMOMEIIAeT U3THAHHOMY MPO0JDKATh CBOIO TPOTHBOIIPABHYIO JIeATeNbHOCTh majibine? [16] Ta-
KUM 00pa3oM B YCJIOBHSIX III00aIH3allui CUCTEMa TPAJUIIMOHHBIX HaKa3aHUH ABIAeTCs HedPPEKTUBHOM.

B oTHoOmIEHNH CHUCTEMBI TOCYAapCTBEHHBIX Cy0B PA HEOOXOIMMO OTMETUTD, YTO (PAKTHUYECKH JATOM UX «POK-
nerus» spisercs 1990 ron, Tak kak 25 aBrycra 1990 r. 6puta m3nana Jlexmaparnus o Tocy1apCTBEHHOM CyBepeHHU-
tete Abxasckoii CCP, B kotopoii Pecmybimka 3akpennia cBoe cTpeMIIeHHE pean30BaTh MpaBo abXa3cKoro Hapo-
Jla Ha caMOOIIpeIeIeHHE, a TAK)KE CBOE CTPEMJIEHHE CO3AaTh JEMOKPATHUECKOE MPaBOBOE TOCYIapPCTBO U MOAYEPK-
HyJIa CBOIO IPUBEP)KEHHOCTH K MIPaBaM YesIOBEKa U MHBIM MEXKIyHAPOIHO-IPaBOBbIM akTaM [21, c. 233-234].

[TyakTOM 6 BBIIEYKa3aHHOTO aKTa 3aKpeIUIeHO, YTo cyneOHas BnacTh B A6xa3ckoit CCP ocymiecTBisieTcs cy-
namu Aoxasckoit CCP, a mpaBocyaue B Adxasckoit CCP ocymectBisercs nmenem Aoxasckoit CCP [2].

Opnrako (GYHKITMOHWPOBATH B MOJHYIO CHIIY M B COOTBETCTBHHM C 3aKOHOM OHH CMOTJIM TOJBKO ITOCIIE BBIXO/a
PecrryOnmku A6xasus u3 coctaBa [ 'py3un, modeasl B OTedecTBEeHHOH BoliHE Hapoaa AOXa3ul ¥ MOCTPOEHHs co0-
CTBEHHOTO TOCYJIapCTBa, B TOM YHUCIIE U HEMOCPEACTBEHHO MPAaBOBOH Cy/NeOHOM CHCTEMBI, a TAK)KE U3JaHUs COOT-
BETCTBYIOIIUX HOPMATHUBHO-TIPABOBBIX aKTOB, PETJIAMEHTHUPYIOLIUX AESITEIHOCTh CY/I0B B COOTBETCTBUH C HOBBI-
MU IEMOKPATUIECKIUMHE [IEHHOCTSIMHU.

Perynuporanuto cymeOHOM BiacTu B AOXa3uu NOCBsIIEHBI 5 riaBa Konctutyiuu PA v mpuHSTEIE B COOTBET-
CTBUH C HEIO KOHCTUTYIIUOHHBIC M MHbIC 3aKOHBI PecriyOnuku. Ctaths 68 Koncturynuu PA 3akperuiser, uTo mpa-
Bocyaue B PecrryOmmke AOXa3um OCyIIECTBIAECTCS UCKIIIOUUTENFHO CYIOM, a TAaKXKe OMpPe/elsieT O0IHe IPUHITUTIBI
CyJIOYCTpOICTBa M OpraHu3anuu cyneoHoi cuctemsl. [lyHkTOM 3 maHHO# CTaThH 3aKperieHo, YTO CyI0YCTPOKCT-
BO yCTaHaBIMBaeTCs KOHCTUTYIIMOHHBIM 3aKOHOM.

Crout ormeruts, uro Koncturyus PA He copepkana mpsMoro 3amnpeTa Ha CO3/1aHHE YpPE3BbIYANHBIX CYHOB.
Opnaxo K3 PA «O nomnpaske k Koncturymmm PA» Ne3494-c-V ot 30 ampenst 2014 roxa ct. 68 Oblia IOMONHEHA 1.
4, B COOTBETCTBUHU C KOTOPBIM «CO3JaHHUE YPE3BBIYAHBIX CYJI0B HE nomyckaeTcs» [10].

[TpunsTelii B cootBercTBHM ¢ TpeboBanneM Koncturynun PA K3 «O cynoyctporictee B PA» Ne291-c ot 13 aB-
rycra 1996 r. pacuipiI moHsATHE MPaBOBOM OCHOBBI CymoycTpoiicTBa B Pecybuke [12].

Hapsny ¢ KorcTutymmei 1 3akOHOM O CyZOyCTPOWCTBE paHee MPaBOBYIO OCHOBY OpTaHW3alliU CyleOHOHN cHuc-
TEMBI COCTABIISIM TAaK)K€ TaKMe HOPMATHBHO-TIPaBOBBIE akThl Kak: 3akoH PA ot 13 aBrycra 1996 r. Ne292-¢ «O
BepxoBaom Cyne PA» [6], 3akon PA ot 22 mas 1998 1. Ned23-c-XIII «O Boernnom cyne PA» [7], KOHCTUTYIIMOH-
Hbl 3aK0H PA ot 3 urons 1997 Ne331-c-XIII «O6 Apoutpaxnom cyae PA» [8] u T.1. DTUMH 3aKOHAMHU KOHKPETH-
3UPYIOTCS] OCHOBHBIE DJIEMEHTHI Cy/IeOHOM CHCTEMBI.

Cynebnyto cuctemy PA B cOOTBeTCTBUM C paHEe NEHCTBYIOIIUM 3aKOHOJATEIHCTBOM O CYIAOYCTPOHCTBE CO-
CTaBJISIFOT:

1. Bepxogusriit Cyn PA.

2. ApOutpaxHsiii cyq PA.

3. Boennniii cyn PA.

4. MecTHble cypl (pailOHOB U TOPOIA).

4.1.CyxyMCKu#i TOPOJICKOH CYI.

4.2. Parionnsle cyabl: 1. I'arpckuil paiionsslil cyx; 2. 'ynayrckuil pailonHslid cyn; 3. CyXyMcKHil pallOHHBIM
cyq; 4. I'yapeinmickuii paiioHHbIN cyz; 5. OgaMublpckuil palloHHbIN cya; 6. Tkyapuanckuil paiioHHsli cyx; 7. ['an-
CKuii paitonnsiii cyn [17, c. 70-71].

Ha cmeny paHHe NEHCTBYIO3UM aKTaM B XOJIe KOHCTHTYITMOHHOHM cyneOHO# pedopmbl OblT npuHAT 41 3aKoH,
npumen enudbiii K3 PA «O Cyznebnoit Bnactuy» [11]. JlonodHUTENBHO, € TENBI0 YPETYIUPOBAHUS JISATEIILHOCTH
Koncturymmonnoro Cyma PA, 6pum npussitel Komekc PA «O Konctutynmonnoit opucaukmum» [13], a Takxe
3akon «O BBeneHuu B aeticterue Kogekca PA 0 KOHCTHTYITMOHHON fopucauKIAm» [3].

Taxoxe He00X0IUMO TTOAYEPKHYTH, YTO B AOXa3HUU MOSBUIOCH COBPEMEHHOE COCTS3aTeIbHOE aJIMUHUCTPATUB-
HOE CyIONPOU3BOJICTBO, I PEryJMpoBaHus KoToporo B PecyOmuke Obul IpUHAT weiblil nakeT 3akoHoB: 1. Ko-
nekc PA «O6 agmMuHuCTpaTHBHOM CcymomnpousBoacTse» [15], 2. 3akon PA «O Beenennnu B aeiictBue Komekca PA
00 agMUHUCTpAaTUBHOM cynompousBoacTBe» [5], 3. Komekc PA «O cynmonponsBoacTse 1o Aeinam o0 aIMHHHUCTpa-
THUBHBIX IpaBoHapymeHuax» [14], 4. 3akon PA «O Beenenuu B aeiictBue Kogexkca PA o cymonpousBoacTse mo
JiesaM o0 aIMHHUCTPATHBHBIX MTPaBOHAPYIICHISIX) [4].

ITogBomast uror, HEOOXOIUMO OTMETUTH, YTO B IIEJIOM cyacOHas cucreMa AOXa3uu MMEET Psij Hepa3peIIeHHBIX
npobieM.

[lepBasi TpaIuIMOHHO CBs3aHA C HU3KUM YPOBHEM MaTepUANbHO-TEXHHMYECKOTO 0OecleueHHs cyaa W CyAeH,
po0JIEMOM TOCTyIa K MPABOCYINI0 BBUAY YIAJICHHOTO PACIIOIOKEHUS TOMELICHHS CYA0B (ApOUTPaKHBIN Cyl) U
HEYAOBJIECTBOPUTEIBHOTO TEXHUYECKOTO COCTOSIHMS M HEHaJJIeKallero o0ecredeHus] yCIoBUi 0e30MacHOCTH T0-
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MmereHuni cynoB [19, c. 90-91]. Uro B Toii uinu MHOIH Mepe OBLIO paspelieHo B X0Ae MPOXOASIIel pedopMe — Tak
ObUIa CyIECTBEHHO HOAHATA 3apaboTHas miarta cyneit (6osnee yem Ha 200%) U CyIIECTBEHHO yBeIUYEHO (UHAH-
CHUpOBaHHe Cy/IeOHOW CUCTEMBI B I1eJoM. BepxoBHbIil cyx PA momydnn HOBoe IOMEIIeHHe T CBOMX HyXI. Taroke
TUTAHUPYETCsI MOCTPOUTH HOBOE 371aHue U Hy k1 popmupyemoro Koncrurynmontoro cyna PA.

Bropas cBszaHa ¢ OTCYTCTBHEM CIELHUAIM3UPOBAHHOTO OpraHa Mo KOHCTUTYIMOHHOMY KOoHTpomto (KoHcTuTy-
LIMOHHOT'O CyJa), 4YTO IOPOXIAET, B CBOIO OUYepeab, sl podiaeM: 1) BO3MOXKHOCTh NPUHATHSA OpraHaMy rocyaap-
CTBCHHOW BJIACTH HEKOHCTHTYLIMOHHBIX 3aKOHOB. 2) BEPOSITHOCTh HEBEPHOM MPABONPHUMEHHUTEIBHOW MPaKTUKU
BBUy HEBEPHOI'O UCTOJIKOBaHUs 3aKkoHa [20, c. 113; 9].

Beixons 3a ucTopuuecKre paMK{ AaHHOTO MCCIIENOBAaHMS, CIEAYET OTMETUTh, YTO (OPMHUPOBAHHUE CyAa ObUIO
CBSI3aHO C PSAIOM IPoOJIeM, KaK HETIOCPEICTBEHHO CBSI3aHHBIX C CyJeOHOW CHCTEMOH — B MIEPBYIO OYepeb Kalpo-
BbIX: BO-TIepBBIX, B BHy CEPbE3HBIX TPEOOBaHUH NPENBIBIIEMBIX K KaHIUAATaM B cyibM KOHCTUTYLIMOHHOTO CY-
na PA u 3amperom Ha nepen3OpaHue UX BHOBb — CYIIECTBOBaNa IpobsieMa M0 3aHATHIO BaKaHTHBIX JOJDKHOCTEH
cynei nanHoro cyaa. Kpome toro, B nepBbliii coctaB KoHCTUTYLIHOHHOTrO cyna PA He BOIUIO HU OAHOIO YYEHHOrO
B cdepe KOHCTUTYIHOHHOTO MpaBa. [Ipu 3TOM, eAMHCTBEHHOMY MPETEHJICHTY - CIEIHAINCTy B JAaHHOW 00NacTH
b.A. Kamkus Ha moJpKHOCTE cyabu KOHCTUTYIIMOHHOTO cyaa PA ObUIo OTKa3aHO MO MPUYMHE OTCYTCTBHUS Y HErO
HEO0XOIUMOTO IOPUANYECKOTO CTaXa, TaK KaK B COOTBETCTBUH C BHOBb NPHHATHIM 3aKOHOAATEILCTBOM IOpUINYE-
CKHUH ONBIT, MPHOOPETEHHBIN 3a pyOeskoM (B TOM uuciie U B Poccuiickoii @enepaliin) OTHBIHE HE YYUTHIBACTCS.
Yro xaxkercst abCypIHBIM B CHITY 3HAUUTEIHFHON JIOJH peleniiu B a0Xa3cKOM IMpaBe ¢ POCCHICKUX 3aKOHOB C OJI-
HOW CTOPOHBI, a TaK)Ke HCIIOJIb30BaHNE a0Xa3CKUMHU CyJaMHU POCCHICKON MPaBONPUMEHUTEIHFHONW MPAKTHKH (IT0-
CPEJICTBOM KaK M3y4YEeHMsI pelIeHni cyaoB B cucteMe KoncynpranT [Imroc, Tak ¥ BBIMUCBIBAHUS COOTBETCTBYIOIIMX
IOPUINYECKUX KYPHAJIOB — BBIITyCKaeMbIX cynamu Poccuiickoit @enepanyn).

Bo-BTOpBIX, B cCHITy Cyry00 MOJUTHYECKUX MIPUYHH B pe3ylibTare KOTOphIX [lapiaMeHT GpakTHdecku 0TKa3bIBaI-
csl u30paTh CyAed M3 UM Ke paHee YTBEP)KICHHBIX KaHAWAATYpP, YTO CTAJI0 BO3MOXKHO B CHJIY IIPOTHBOCTOSIHHUS
JICHCTBYIOIICH BJIACTH U OJIOKA OIIO3UIIMOHHBIX CHJI COBMECTHO (POPMHUPYIOINX KOHCTUTYITMOHHBIN CY/I.

HmeHHO ¢ IaHHBIMH TpoOJieMaMH U Mpu3BaHa Oblla OOPOTHCS MPOXOsas B JaHHBIH MOMEHT B PecmyOimke
A0xa3usi KOHCTUTYLMOHHAs cyneOHas pedopma. B monHoit mepe nannas pedopma erie He 3aKOHYEHa B CHIIY TOTO,
YTO MHOTHE MOJOKEHHUS 3aKOHOB IPEAIMCAHHBIE K OCYIIECTBICHHIO TaK M He ObUIM peain30BaHbl U, B CHILY pas-
HBIX IPUYHH (B IEPBYIO 0Yepeib, 0UEBUIHO, MAaTEPHAIbEHO-9)KOHOMUYECKHX, KJPOBBIX U MOJTUTHYECKNX) HE Oy IyT
peanr30BaHbl HUKOTA, & TAK U OCTaHYTCS JIMIIb (POPMAIBHO 3aKPETJICHHBIMU Ha Oymare.
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